


The most significant change in the demand for legal services has been caused by 
the expansion of large private bureaucracies. A few large business corporations, 
banks, and insurance companies control a major portion of the nation's capital.loO 
They depend on a blending of public and private legal guarantees to define their 
structure and legal experts loyal to their interests to represent the corporations in 
their relationship with government regulatory agencies.lol They are in a position 
to buy the best legal talent available in the private market place, and the career 
patterns oflawyers are changing with the development ofa corporate legal advisor's 
role. 

The increase in foreign investment has also had an impact on the way law is 
practiced. From 1929 to 1966 direct investment from United States' sources 
increased from $1 24 million to $57 1 million. lo2 About half is in the oil industry and 
the remainder is scattered among manufacturing enterprises, commerce and 
public services.lo3 The dominance of American oil and manufacturing interests 
accustomed to working with large United States' law firms has fostered the 
formation of Colombian firms specializing in the representation of foreign 
interests.104 

The most visible trend in the legal order has been the continuation of the 
codification process, but it can no longer be explained in terms of the desire of the 
political elite to build a nation state patterned after the metropolitan centers of 
Europe. The new codes are more directly related to the integration ofColombia into 
the international economic order or to internal political and economic needs. For 
example, the first major development occurred at the beginning of the 
industrialization process in 1923, when the Colombian government retained a 
commission of American experts headed by E. W. Kemmerer to make a study and 
recommend legislation in the fields of finance, banking and commerce in 
anticipation of more United States foreign investment.lo5 A national bank was 
created to regulate credit and manage the money supply and foreign exchange 
controls were reformed.1°6 These developments were followed in the 1930's by the 
enactment of labor legislation, changes in corporate law to allow for limited liability 
corporations, and the first of Colombia's agrarian codes designed to initiate a land 
reform policy. lo7 

Over the following thirty years there were a variety oflegal changes in all of these 
fields, but the next major wave of code reforms occurred in the late 1960's after the 
two major parties formed a coalition government, known as the National Front, 
based on an agreement to alternate the presidency between the two parties over a 
sixteen-year period.lo8 This agreement eased tensions between the two political 
parties which had grown out ofconflicts over their control ofpolitical patronage and 
the agreement enabled them to focus their attention on bureaucratic reforms and 
institutionalizing national economic planning. The court system was reorganized; 
there were reforms of the codes in criminal law, commercial law, civil procedure 
and mining and oil; there were three new efforts at agrarian reform; and a 
constitutional reform weakened the legislature's power and strengthened the 
executive and the ofice of national planning.109 

The bureaucratic reforms were designed to foster continuous economic growth 
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Chapter I 

Introduction 
It is generally understood that a legal profession's characteristics are rooted in the 
particular economic and political heritage of a nation, but little is known about the 
way social change actually shapes legal roles or about the profession's capacity to 
influence the direction of change.' Theoretical work on the development of legal 
roles is limited and there are few empirical studies ofthe legal profession or the legal 
process in third world nations.2 

The lack of research on the relationship between the organization of legal roles 
and social change is surprising, particularly in Latin America where persons 
educated in law have played such a central role in the political p ro~ess .~  Throughout 
the nineteenth century and the first half of this century, law schools provided the 
basic university education for young upper.class Latin Americans with an interest 
in a government career or politics4 Legal scholars and educators helped to 
formulate and inculcate the ideologies and values which justified the organization 
of the state and its power.5 Today, a combination of diversification in higher 
education and changes in the orientation of the state are contributing to a decline 
in the public prominence of legally trained persons, but their influence in the private 
sector appears to be increasing.6 

The expansion of commerce and industry in Latin America and urban growth 
are creating new demands for legal services. More important, however, from the 
perspective of understanding the relationship between the organization of legal 
services and the process of change, may be the increase in state management of the 
economy. Statutes, executive decrees and agency regulations are key instruments 
in the implementation of public policies designed to control the allocation of 
productive resources and the distribution of benefits from economic growth.' The 
use of these legal instruments gives lawyers the opportunity to play central roles as 
intermediaries between the state and private interests. The profession's control over 
the dissemination of information about laws and regulations and its partial 
monopoly over avenues of access to public institutions places lawyers in a position 
to shape the actual impact of public policies. In addition, the profession's 
dependency on different economic interests provides lawyers with an incentive to 
use their monopoly power to channel policies so that they favor the profession's 
principal ~lientele.~ 

At the same time, the importance of lawyers as a group should not be 
overemphasized. The dichotomy posited above between public and private sectors 
is a useful device for studying legal roles, but it also overaccentuates the importance 
of lawyers as intermediaries controlling avenues of access. In many Latin American 
nations, the economic interests in the industrial and commercial sectors are the 



profession's dominant clientele and also the most powerfd political force in the 
state. Lawyers can be seen as instruments these groups use to exercise their 
influence. From this perspective, lawyers are important because of the clientele they 
serve and not because of anything inherent in their knowledge, or position as 
intermediaries between private interests and the state. Studies of the legal 
profession become an avenue for understanding the way political and economic 
power is exercised through legal roles9 

This study is an effort to develop a better understanding of the relevance of these 
different perspectives on legal roles and of the factors which shape the organization 
and delivery of legal services through an empirical analysis of the social, economic 
and political character of the legal profession in Bogota, Colombia. Colombia was 
selected because of the author's experience with a Colombian legal education 
reform program from 1969 to 197 2. The reform movement grew out of a feeling 
among some legal educators that the profession needed to adjust its knowledge and 
skills to changing economic and political circumstances to retain its central role in 
the nation's political and intellectual life. Similar concerns were common 
throughout Latin America in the 1960's,1° and they fostered a series of legal 
education reform programs partially funded by the Agency for International 
Development, the International Legal Center and the Ford Foundation.ll The 
Colombian reform program did not begin until 1969, but its goals and orientation 
were like the others. l 2  

The objective of these programs was to make lawyers more relevant to the 
development process.13 Changes in educational techniques were advocated as a 
means of improving legal skills. Professors were encouraged to reexamine their 
assumptions about the legal system and to engage in research which would increase 
their awareness of the relationship between the legal system and social change. It 
was assumed that legal education reform would influence the workings of the legal 
process and that the resulting legal change would have an impact on social change.14 

Considerable thought was given to the techniques for improving legal skills and 
to the potential roles for lawyers in the development process, but little attention was 
given to the actual interests the profession serves and the way law graduates were 
likely to use their improved skills.15 Scholars and legal educators knew that more 
effective lawyers could use their training to oppose the redistribution of economic 
or political power as well as to foster social change, but they ignored the implications 
of this for the goals of the reform movement.16 In fact, there was almost no 
discussion ofthe way the past orientation of legal education and legal skills had been 
influenced by the political character of the profession, its linkages to the class 
structure, and its relationship to economic interests. 

An awareness of these issues has always been present in the background, 
however, so the findings of this study are not surprising. Legal services in Colombia 
are allocated on a fee for service basis making it natural for the organization of legal 
roles and the orientation of legal skills to reflect the needs of the groups who pay 
the most for legal services. 

The study begins with a chapter on the national context. It provides a perspective 
on the historical forces which have shaped the profession's traditional roles and the 



current social, economic and political trends which are fostering demands for 
different legal services and skills. It begins with a discussion of the historical forces 
that shaped the legal order during the Spanish Colonial era and for the first forty 
years after Colombian independence in 18 10. The independence movement did 
not lead to any basic change in the economic infrastructure of the country or in the 
orientation of the state until the middle of the nineteenth century.17 Colombia had 
adopted a liberal constitution immediately after independence, but the landowning 
class retained the existing forms of state control over the economy until the 
expansion of the export sector in the 1850's fostered new demands for political 
change. The second section describes the limited development of a market 
economy which accompanied the expansion in exports and the parallel changes in 
the political and legal spheres during the latter half of the nineteenth century. The 
third sets forth the economic, political and legal trends Colombia has experienced 
in the 1900's with the expansion of industry and commerce and urban growth. The 
chapter ends by positing some questions about the implications of these recent 
trends for the sociopolitical character of the legal profession. 

The remainder of the study is devoted to an analysis of issues raised by these 
questions. The methodology used to collect information was a survey of law 
graduates from the six major law faculties in Bogota, the capital city. The interview 
began with questions on the social origins of the respondents to determine how 
access to the profession related to the class structure. This was followed by inquiries 
about respondents' careers, the type ofclientele or employer they provide with legal 
services, the hc t i ons  they perform in different work settings, their areas of legal 
expertise, the way they approach a legal problem, their views on the profession's 
current situation, and their criticisms of legal education. 

Chapter 111 is a brief description of the sampling methodology. Chapter IV is 
concerned with who has access to membership in the profession, the relationship 
between students' social origins and where they study law, their subsequent career 
patterns and current occupational roles, and stratification within the bar. In 
Chapters V through VIII, the results of the interviews are analyzed in the context 
of the profession's four principal working environments. 

The first is the court system where judges adjudicate disputes between private 
parties, apply criminal sanctions to protect security in property and person, and 
make authoritative interpretations of the constitution, statutes and regulations.18 In 
the area of Constitutional law, the Colombian courts are highly visible as an 
apparent constraint on the exercise of executive power and as a forum for 
legitimizing the state. At the same time, the legal system is heavily criticized for its 
inadequacies in the civil and criminal law fields. Many of the problems are a 
reflection of the judiciary's status within the profession and the working 
environment of the courts. 

The second work setting treated is government agencies. In this situation lawyers 
tend to be the direct instruments of political power, but they also administer 
procedures and rules designed to limit the discretion of public bureaucracies.19 The 
way they deal with the tension between these contradictory roles reflects the 
profession's linkages with the centers of political and economic influence. This 



chapter is also concerned with the importance of lawyers as a segment of the 
political elite. As noted earlier, law has been the preferred education for young 
Colombians interested in politics and members of the bar tend to dominate the 
leg is la t~re .~~  This overlap between the profession and the political elite has 
implications for both the way political control over the bar is exercised and the 
impact of the profession on the political process. 

Chapter V11 deals with the roles of lawyers in private and semi.public 
corporations where they have assumed positions as administrators, managers and 
legal advisors. Lawyers clarify the limits of the corporation's legal powers, prepare 
private contracts, handle labor negotiations and grievance procedures, and assist 
with fmancial and tax planning. 

The final setting, and the one where most Colombian law graduates work, is 
private practice. Private attorneys can be viewed as intermediaries or buffers 
between public authority and laws on the one side and private individuals or interest 
groups on the other.21 As the gatekeepers to the legal process, Colombian private 
practitioners enjoy a broad monopoly over the avenues of access to law and over 
most administrative procedures.22 They are the advocates for private actors 
bringing disputes, claims or grievances to a public institution to be resolved. They 
are brokers of information on how to use laws and the legal process for personal 
gain and to protect property. As intermediaries, they also mediate disputes and seek 
settlements which maintain the linkages among different groups in the dominant 
classes and between the private centers of power and the states

z3 

In Chapter IX the implications for legal education of the findings on the 
organization and delivery oflegal services are explored. The last chapter reviews the 
major findings of the study and their implications for future research on the legal 
profession. 

Notes 

1. For a discussion of the contribution of "law and development" literature to theory building on the 
place of law in society see D. M. Trubek, "Toward a Social Theory of Law: An Essay on the Study of Law 
and Development," 82 Yale L.J. 1 (1972); D. M. Trubek and M. Galanter "Scholars in Self.Estrangement: 
Some Reflections on the Crisis in Law and Development Studies in the United States," 1974 Wisconsin Law 
Review 1062; and Research Advisory Committee on Law and Development of the International Legal 
Center, Law and Development (1974) [hereinafter cited as Law and Development]. 

2. For a review of the literature on legal professions in the third world see C. J. Dias and J. C. N. Paul 
"Introduction: Lawyers in Development and Underdevelopment" in Legal Pr'sjions in Development: 
Comparative Perspectives (C. J .  Dias, R. Luckham, D. 0. Lynch and J. C. N. Paul eds., forthcoming 1980). 

3. The most comprehensive study is S. Lowenstein, Lawyers, Legal Education andDevelopment(New York 
1970). See also R. Urzua, "Sociedad y Sistema Legal: el papel del abogado," 11 Cuadernos de la Realidad 
Nacional (Jan. 1972); L. Zollezi, "La Profesion de Abogado en Lima" an unpublished paper based on 
research carried out by the Instituto de Investigaciones Juridicas de la Pontifica Universidad Catolica del 
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Juan, 1974). 
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Perez Perdomo, 'yurists in Venezuelan History" in Legal Professions in Dmelopment: Comparative Perspectives, 
supra note 2. 



4. See Perez Perdomo, supra note 3. In the case ofColombia, over fifty percent of the nation's presidents 
studied law and the legal profession has dominated the legislature. As late as 1960,7 2%ofthe Senate were 
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in the Colombian Congress are from a study in progress of the Political Science Department of the 
University of the Andes in Bogota. 

5. See e.g. the description of the social and political conflict over the teaching of Bengtham's ideas in 
Colombian law schools from 1825 to 1860 infra Chapter U, text at notes 38-44. 

6. See infra Chapter Vm. 
7. For a description of the recent increase in government regulation of the Colombian economy 

through legal instruments see infra Chapter II, text at note 146. 
8. See infra Chapter W. 
9. See e.g. R. Luckham, "Imperialism, Law and Class Structure: The Ghana Legal Rofession" in Legal 

Professions i n  Development: Comparative Perspectives, rupra note 2. 
10. The most interesting set of documents on the legal education reform movement in Latin America 

are a series of countiy reports and papers presented at the Conferencia Sobre la Ensenanza del Derecho 
y el Desarrollo in Valparaiso, Chile, (April 5-9, 197 1). 

1 1. The Ford Foundation provided financial aid to programs in Chile, Colombia, Brazil and Peru. The 
International Legal Center helped administer the programs in Chile and Colombia and cooperated with 
AID on a separate program in Costa Rica. 

12. See infia Chapter K, text at note 20. 
13. See e.g. Lowenstein, supra note 3; and H. Steiner, "Legal Education and Socio~Economic Change: 

Brazilian Perspectives," 19 AM.J  Comp. L. 39 (197 1). 
14. Trubek and Galanter, supm note 1, at 1074-78. 
15. Id 
16. See e.g. Steiner, supra note 13, at 87-88. 
17. See infia Chapter U ,  text at note 37. 
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Constitucion Politica de Colombia, ed. J .  Ortega Torres (1970) [hereinafter cited as Constitucion de Colombial. 
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Center Conference on Legal Rofessions, October, 1976) at 37-59. 
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1954) at 370-385; and D. Rueschemeyer, Lawyers and Their Society (1973). 

22. See Article 25, Decree 320 of 1970 set forth infia Chapter VII, at note 4. 
23. See infra Chapter Vm, text at note 41. 



Chapter II 

TheNational Heritage 
Legal education has existed in Colombia since the seventeenth century,l but the 
traditional concept of a profession may not be very applicable to Colombian law 
graduates as a group prior to the twentieth c e n t ~ r y . ~  A university student could only 
study law, medicine or the~logy .~  Students who were not interested in a career in 
the Church or as a doctor studied law. For many it must have been regarded as a 
general education in preparation for a career in government or business. At the 
same time, their shared education conveyed a set ofconcepts about the organization 
of society and the state which may have influenced their subsequent roles, 
particularly in the public sector. 

There is little historical research on the relationship between legal education and 
the organization of the state or on the roles of Colombian lawyers in the economic 
system. A detailed treatment of these subjects is beyond the scope of this study, but 
a general picture of the historical context which has shaped these relationships 
provides a use l l  framework for examining current legal roles. 

As noted in the introduction, the following discussion of Colombian history is 
divided into three'periods. The first is the colonial era and early independen~e.~ This 
section is primarily concerned with the way the political organization of the Colonial 
government and the emphasis on legal training in the educational system combined 
to create a tradition oflegally trained men occupying prominent roles in the nation's 
political process. 

The second period runs from the middle of the eighteenth century to the early 
twentieth century. The influence of European liberalism was at its peak early in this 
period, and a series of European legal codes were adopted creating the basic 
infrastructure of the nation's legal order. The legal work of lawyers in private 
practice would have been primarily in the areas of land disputes and inheritance, 
but the predominant role for men trained in law appears to have been the 
administration of government. 

The third period is primarily concerned with the formation of the practicing bar 
and changes in public sector legal roles which have accompanied the development 
of industry and commerce, urban growth, and the expansion of state power. 

The Colonial State and Early Independence 

The dominant groups in Colombian colonial society were the Spanish Crown, the 
Catholic Church, the local Spanish bureaucracy, and the American born Criollo, a 
person with an accepted Spanish blood line.5 As the major political force, the 



Crown's principal objective was to develop a new source of wealth for Spain. Land 
and mines in the new world could only be productive for Spain if the king controlled 
access to the scarce factor of production - the hdian and slave labor force. The 
Church's public position was to assure the development of a Christian society in the 
new world, but it also saw the opportunity to increase its wealth through taxes, 
donations, and land holdings, justified as necessary to finance the missionary effort 
and the educational institutions in Nueva Granada.6 Government revenues had to 
be high enough to provide an incentive for the Spanish colonizers to make the trip 
to Nueva Granada, to staff the Crown's local bureaucracy, and to manage the mines 
and large haciendas7 

There were also poor Spanish immigrants who came to make a new life rather 
than to seek new wealth and return home. They became the artisans and small 
landowners in an area now known as Santander, but outside of a brief period in the 
eighteenth century during the Commoner's Revolt they lacked any real political or 
economic power.8 

To integrate these diverse interests and still maintain control, the Crown 
promulgated an elaborate and complex body oflegal rules administered by the local 
bureaucracy. By the seventeenth century there were over 100,000 such Royal 
decrees regulating all aspects of life in Nueva Granada.9 Late in the sixteenth 
century, the Crown had begun an effort to codify the decrees into a more coherent 
set of laws, and after almost a century, this effort resulted in a code known as the 
Recopilacion de Leyes del Reino de laslndias encompassing approximately 6,500 decrees 
divided into nine books.1° The code defined the rights of persons granted 
permission to exploit natural resources,I1 regulated the legal forms for the use of 
Indian and slave labor,l2 gave Spain a monopoly over all international trade,13 
provided for the organization and duties of the Catholic Church in the new world 
and its role in the educational system,14 and described the structure of the 
bureaucratic colonial government.lS Almost all forms of private economic activity 
were subjected to some type of government regulation. 

The two most famous legal forms controlling access to the Indian labor force 
were the encomienda and mita.16 Under the first, a Spanish encomendero was made the 
protector of a specific group of Indians who provided services and paid tributes to 
the encomendero. He, in turn, was to protect the Indian, to educate him in the Catholic 
religion, and to refrain from taking possession of the land the Indians worked. The 
encomendero's rights were not transferable.I7 Even though the encomienda was 
designed to protect the Indian and to leave intact the Indian's traditional forms of 
communal organization, it became an instrument of economic domination which 
facilitated the illegal confiscation of land by the encomenderos and the creation of a 
land tenure system based on the large hacienda.18 

The mita was a legal form of Indian origin creating the obligation for an Indian 
tribe to work for a specific beneficiary in exchange for a tribute, in this case a wage 
set by the local bureacracy.19 It was primarily used to obtain labor for the silver and 
salt mines in the Eastern part of the country. The gold places on the Pacific coast 
depended on the slave trade. 

The colonial bureaucracy was financed by a complex set of taxes on the 



exploitation of all naturil resources and labor, and on consumpt i~n .~~  The acts of 
the colonial government, and its relations with private parties were overseen by the 
principal legal institution in Nueva Granada known as the Real A~diencia.~' It was 
staffed by Spanish law graduates and a degree in law was required to represent 
private parties bringing claims before it. The Real Audencia had jurisdiction over 
(a) actions against government officials for abusing their authority, (b) the protection 
of the Indian labor force from excessive exploitation adverse to the longer run 
interests of Spain, (c) the local interpretation of the Crown's policies, and (d) 
supervising the collection of taxes and payments to Spain.22 

In Nueva Granada the public importance of men trained in law grew out of a 
combination of the use of legal decrees to regulate access to the factors of 
production, the power of legal institutions to oversee the acts of government 
officials, and, in the late seventeenth century, the formation of a university system 
modeled after Spanish higher education. In Spain a university student could 
specialize in Canon Law, Civil Law, theology or medicine.z3 The schools oftheology 
prepared the priests; future public officials studied law. The latter's training included 
courses in the basic precepts of the Catholic faith underlying Canon law, the 
concepts of individual property and contract rights embodied in the Spanish 
adaptations of the Justinian Code, and, in the student's final year, the Laws of the 
Indies oriented toward a state managed colonial economy with individual rights 
determined by a person's status and legally protected privilegesz4 

During the latter half of the seventeenth century this same university structure 
was reproduced in Nueva Granada. The law faculties were destined to play a central 
role in the colony's political life for a number of reasons. First, the students were the 
children of the Spanish descendants, or Criollos who had acquired property and a 
longer run economic stake in the country's political future. Access to the university 
was restricted to persons with a certified pure Spanish blood line, as were most 
government positions of any i m p o r t a n ~ e . ~ ~  Secondly, because of the orientation of 
public law courses, law faculties were an intellectual center for discussions of recent 
philosophical and political trends in Europe and the United States.16 When political 
and economic conditions began to foster an independence movement late in the 
eighteenth century, the law school became one of the focal points for the 
importation and development of an ideology to justify the movement. 

By the middle of the eighteenth century the encomienda and mita had mostly 
disappeared. The Crown had tried to use these legal forms along with others to 
control the economic independence of the Spanish descendants in Nueva Granada 
by restraining their right to purchase Indian lands, but the effort had mostly failed.27 
Spain was in need of immediate revenue to help finance the war with England, and 
in 1754 Fernando V1 ordered that the lands of all persons not holding good title be 
sold by the colonial g o ~ e r n m e n t . ~ ~  This gave the Criollos an opportunity to challenge 
Indian titles to resguardos (Indian reservations) and to purchase the reservation land 
at low prices. They obtained some of the best agricultural land near urban centers 
and the Indians, who were forced off their tribal land, provided a cheap source of 
wage labor.19 There began to develop a pattern of large land holdings owned by a 
relatively small group of economic elite.jO 



As the Criollos were solidifying their economic independence by acquiring more 
land, increases in Spanish taxes were causing them to consider a movement for 
political autonomy. They had no stake in Spain's European wars and there were 
attractive opportunities in foreign trade with England and other European nations. 
Eventually these tensions led the landowning class to mobilize the rural wage 
laborers, artisans, small farmers and merchants against Spain. The latter three 
groups were seeking relief from excessive taxes and restrictions on trade, and the 
wage laborers were totally dependent on the large landowners. While some of these 
groups were involved in order to change the orientation of the state, the actual result 
of independence in 18 10 was only to replace the Spanish bureaucracy with one 
controlled by the landowning class.31 

As noted above, the law schools were ideological centers for the independence 
movement. A translation of the "Declaration of the Rights of Man" first began to 
circulate among Colombians in 1793.j2 The Spanish government declared the 
translations subversive and subsequently prohibited the circulation of any copies of 
the "rights of man" or the "French Constitution" or any news about events in 
France.j3 The law faculties were ordered to cease teaching constitutional law and 
to end all classroom discussions of natural law.j4 

These prohibitions against the circulation of European ideas were difficult to 
enforce, and the law faculties continued to be focal points for informal debates over 
European political trends.j5 When economic and political forces brought the 
independence movement to the level of open defiance, Colombian law school 
graduates were also in the unique position of being the only indigenous group 
formally educated in government administration. 

The character of the government they structured after independence reflected 
the contradictions between the formal liberal ideology embraced by elites who 
identified with the metropolitan centers of Europe and the reality of the Colombian 
context. The first state or department Constitutions in Colombia included 
adaptations from the United States' Declaration of Independence, from the "Rights 
ofMan" and from Rousseau's social contract,j6 but the actual form of the Colombian 
government continued as before. After a brief effort at liberal economic and fiscal 
reforms, state monopolies over revenue producing agricultural products were 
retained. Indirect taxes on production and consumption were increased and the 
prior decrees and orders of the Spanish Crown were maintained as part ofthe legal 
order unless in direct conflict with a decree or legislative act of the new 
government.j7 

Over the next thirty years, law schools and legal education became the object of 
an ideological struggle among the dominant classes.j8 On the one side, the large 
landowners and the Catholic Church feared the breakdown of the "Senorial Order." 
This order was based on an accepted social hierarchy with each individual's status 
established by the position ofhis family and a minimum existence guaranteed to the 
peasants by the landowning class. On the other side, urban groups dependent on 
the growth of commerce and small industry and agrarian entrepreneurs raising 
cash crops for export favored fewer government restrictions on private economic 
production and trade. They utilized the liberal ideologies of nineteenth century 



Europe to defend their position.39 
In the law faculties, the conflict centered on the use ofJeremy Bentham's treatises 

on legislation as required texts. In 1825, acting President Santander, a friend and 
disciple of Bentham, decreed that translations of Bentham's works would be 
required textse40 The large landowners and the Church reacted strongly through the 
"Association of Concerned Parents." Church leaders threatened to excommunicate 
anyone teaching Bentham's ideas. They argued that the principle of utility as a basis 
for guiding human action was immoral, contrary to Christ's teachings, and a direct 
threat to the existing social hierarchya41 

Three years later Simon Bolivar had become President with the support of the 
landowning groups and he prohibited the teaching of Bentham's ideas.42 When an 
attempt was made on Bolivar's life by a group including several law students, he 
denounced the immoral ideas of law professors and prohibited all courses in public 
law, constitutional law, political science and administrative law.43 Law faculties 
were ordered to stress Canon Law, Roman Law, and the Spanish versions of the 
Justinian Code. Seven years later, Santander was again President, and the study plan 
based on Bentham's writings was reestablished. The conflict over the orientation of 
legal education continued to be debated in the National Congress and the public 
press until the middle of the century.44 

This public debate over law school curriculum raises two questions: First, why so 
much concern over the law schools, and, secondly, why so much interest in 
Bentham? The earlier discussion of legal education answers the first question. Law 
was the training ground for the dominant class' children who had an interest in a 
career in government, and the orientation of their training could influence their 
political ideology and approach to government. 

Many factors contributed to the popularity of Bentham. England was establishing 
contacts with Latin America in search of new markets and sources of raw materials. 
The English had encouraged the independence movement and provided credit to 
help finance the new government's public debts.45 Spain had tried to restrict the 
contact of her colonies with other intellectual centers in Europe and, with the 
removal ofthis constraint, the Colombian upper classes had become fascinated with 
English life. Bentham's concept of utility could also be useful from a political 
perspective because it appeared to provide a clear and practical doctrine to justify 
the formulation of a unitary system of rules to guide human behavior and to make 
Colombia over in the image of Europe.46 Although Bentham did not stress the 
natural laws of a 1aissez.faire market place, his emphasis on clear and simple rules, 
predictability in contractual relations, and security in property, was consistent with 
the needs of the groups engaged in commerce and foreign trade. By the middle of 
the nineteenth century, the growth in the export sector finally caused a breakdown 
in the old political order based on a state controlled economy, and young liberals, 
schooled in Bentham's teachings, transformed the legal order and reoriented the 

In summary, this early period in Colombia's economic and legal heritage placed 
the law schools and their graduates in a central role in the nation's political system. 
The country's major political thinkers were jurists. Through their interpretations of 



the intellectual and political trends abroad, the dominant groups identified 
themselves with the upper classes of Europe. The law faculties taught the ideas the 
dominant classes could use to structure a state that would protect their property, 
facilitate commerce and encourage foreign trade. 

The End of the Colonial Economic and Legal Order 

In the middle of the nineteenth century the growing demand for tobacco in Europe 
stimulated Colombia's export sector.4s The producers of export products formed a 
coalition with urban commercial interests to take control of the government. Their 
objectives were to establish a free trade policy, end state monopolies over tobacco 
and sugarcane liquor, reduce sales taxes, expand the money market, force the sale 
of Church landholdings, and initiate a federalist form of political organization to 
minimize the central government's intervention in the economy.49 

Historians differ on the consequences of these policies. The most common 
interpretation is that nineteenth century economic and political liberalism was 
necessary to breakdown the colonial economic order, and to establish the basis of 
a modern state and economy.50 A second group of historians have argued that the 
liberal policies led Colombia into a period of economic stagnation and decline, but 
both share the view that the colonial economic order was transformed during the 
latter half of the nineteenth century.51 

The free trade policy, the termination of state monopolies over the production 
of tobacco, and the growth in exports primarily benefited a relatively small group 
of landowners who controlled the best tobacco producing lands. An ample supply 
of landless workers kept wages depressed, and the profits from exports were high. 
Income became more concentrated in the hands of a few landowners and 
commercial interestsS5 

The landowners and commercial groups participating in the export sector were 
also the major beneficiaries of the expropriation of Church lands. Through the 
"manos muertas,"a custom ofwilling land titles to the Church in order to be expiated 
for one's sins, the Church had accumulated large tracts of inalienable land. The 
largest Church haciendas had been sold in the eighteenth century, but the Jesuits 
still had some holdings. Throughout Europe and other parts of Latin America the 
inalienable condition of this Church land had been eliminated. Colombian liberals 
had argued for a similar policy since independence, but they were not successful 
until 186 1. The early public justification for the expropriation was a policy favoring 
the redistribution of the church lands among small landholders to create a rural 
middle class, but, in the end, the need for government revenue and the interests of 
the large landowners and commercial groups tookpriority. The actual impact of the 
expropriation on government revenues and on the distribution of land is 
questionable, but the tendency of this policy was to concentrate landholdings even 
more.53 

The leaders of the liberal party justified their policies as being necessary to 
transform the Colombian economy. Many of them had been educated in 



Colombian law faculties by disciples of Bentham and they had established ties with 
foreign interests through legal careers in the commercial sector. Three of the most 
prominent of these leaders were Florentino Gonzalez and the two Samper 
brothers.54 Most of the liberal reform policies date from the appointment of 
Gonzalez as finance minister during a government of the Conservative party. As a 
lawyer for English mining interests, Gonzalez had become convinced that Colombia 
could only modernize its economy by exploiting the country's comparative 
advantage in the production of agricultural products in exchange for British 
manufactured goods. In the position of finance minister, he argued against the 
tariffs protecting the Colombian artisans and emphasized the need to exploit fdly 
Colombia's mines and agricultural products: "We must offer Europe raw materials 
and open our ports to manufacturers to facilitate trade and the advantages it brings, 
and to provide to the consumers, at low prices, the products of manufacturing 
industry."'' 

The fortunes of the Samper brothers were also linked to British interests. Their 
sister married an Englishman who came to Colombia looking for commercial 
opp~rtunities.'~ After law school, Miguel Samper entered into business with the 
British contacts of his brother-in-law and they accumulated a sizeable family 
fortune.'' While most of Miguel Samper's writings were devoted to educating the 
Colombian elite on the virtues of the English bourgeoisie, his brother, Jose Maria, 
was more of a jurist and political philosopher. In his work, Ciencia de La Legislacion, 
Jose Maria Samper set forth the basic legal concepts which have been prominent 
in Colombian legal education for a century.5s 

Jose Maria Samper attempted to blend the European notions of natural law and 
legal positivism into a unitary and autonomous method of legal reasoning. He 
argued that legal scholars should use the positive method of the natural sciences to 
deduce a systematic framework of legal norms from basic principles, self-evident in 
the nature of man. These principles or natural laws were seen as being universal in 
the sense of not being linked to a specific temporal or historical context. Their 
universal character helped Samper to argue the relevance of a set ofideas developed 
in the context of the more industrialized market-oriented European economies for 
an agrarian society charcterized by a patron-client form of social organization. The 
natural laws could be identified by a process of pure reasoning focusing on man's 
nature and from these principles, the norms of a rational legal order could be 
deduced.59 

His ideas were not original. They were similar to the concepts of legal science as 
they had evolved in Europe. They are important, however, for the way they reflect 
the efforts of the dominant Colombian class to perceive their own society through 
a set of ideas developed in a totally different economic and political context. The 
ideas enabled them to identify with the metropolis while establishing a legal order 
that provided security in property, respected the individual rights of the dominant 
classes, and reinforced the existing social order.bO 

A further manifestation of this desire to modernize Colombia by adopting 
European political and legal forms, was the importation of European civil and 
commercial codes by liberal reformers. Jose Maria Samper was also a leader of this 



movement. In 1850 he observed, ". . . and where is the law? This law which is to 
protect the poor is easily avoided because it is buried in the depths of a building 
constructed in ancient times, the Siete Partidas. There is the law, written in a 
language unintelligible to the people, confused and subject to ambiguous and 
contradictory interpretations . . ."61 

These concerns about the confused state of Colombian law had been expressed 
as early as 1822 when Santander appointed a commission to draft civil and criminal 
codes, but the codification process was slow getting ~tarted.6~ The first penal code 
was not adopted until 1837 and the first Commercial Code was enacted in 1 853.63 
Both were based on Spanish models. Andres Bello's adaptation of the French 
Napoleonic Civil Code was originally enacted by two departments (states) in 1859 
during Colombia's experimentation with a federalist form of government and then 
by the central government in 188 7.64 

The reasons for the delay in the codification movement had less to do with any 
opposition to the enactment of foreign models than the lack of public resources to 
spend on the task of retaining persons to review the European sources and to 
prepare them for enactment. The concern over the confused state of the law was 
not great enough to make codification a high priority issue.65 

Once the codification movement did take hold in the 1850's it was still isolated 
from the realities of Colombian life. For example, in 1853 the commercial code was 
introduced in the Colombian Congress by a liberal party deputy from Panama who 
was from a family with important commercial intere~ts.~6 It was enacted with little 
or no debate even though it was based on a Spanish Code of 1829 drafted for a very 
distinct social and economic context. One legal scholar, Robert Means, who has 
done extensive research on the sources of the commercial code, has characterized 
the isolation of the Colombian codification movement as follows: 

A certain degree of isolation is a natural part of codification in the civilian tradition because of the relative 
autonomy of that tradition's intellectual structure. But the disparity in development between Colombia 
and even relatively underdeveloped European countries like Spain magnified the isolation in two ways. 
The first concerned the number of persons for whom the code had any relevance. Even in Europe 
commercial law governed a relatively small part of the population, but that proportion was drastically 
smaller in an underdeveloped and basically noncommercial country like Colombia. The second 
concerned the proportion of the new code that was relevant to anyone. The arguments for codification 
had been basically procedural and thus had little to do with most of the code. Colombia's acquisition of 
a new law of business associations was not due to any demand for new rules governing this field; it was 
due to the saucture of the Spanish code.6' 

The "basically procedural" arguments to which Means refers are the requests of 
merchants for a more rapid method of collecting interest and debts than was 
available through the ordinary courts.68 He could find little evidence ofany concern 
over the extensive substantive provisions of the code governing commercial 
contract rights or over the lack of government power to regulate the process of 
incorporation under the c0de.6~ In fact, Means concludes that for some time after 
the enactment of the code, Colombian commercial groups were largely unaware 
of its contents.70 

This isolation of the codification movement is another example of the tendency 



to import European political and legal forms in an effort to pattern the formal 
character of the Colombian state after the European metropolis. The Spanish 
Commercial Code of 1829 and Andres Bello's Spanish version of the French code 
were the most complete and readily available examples of European codes. Protests 
against the importation of legal frameworks developed in a totally different societal 
context were rare.71 The emphasis was on creating a rational and systematic legal 
order irrespective of its origins and lack of relation to the lives of most Colombians. 

This does not mean the orientation of these codes was not a significant factor in 
the form of the Colombian state. Since its enactment the Civil Code has provided 
the basic framework and set of rules for resolving conflicts between private parties 
engaged in civil l i t i ga t i~n .~~  The study of the code and the first principles underlying 
it have dominated the content of Colombian legal education for almost a century.73 
The code and the major treatises on it have provided the subject matter for the core 
courses in the private law area including the introduction to civil law and juridical 
personalities, contracts, property, extra contractual responsibilities, and family law. 
In the major public law course in constitutional law the students learn about the 
relationships between the basic principles underlying the civil code and the political 
organization of the state including the limitations on sovereign power embodied in 
the constitution. At the same time their training emphasizes the limitations on a 
judge's discretion to interpret the code or to give it new meaning with changing 
social and economic  circumstance^.^^ Judges are to interpret the rules in terms of 
their literal meaning. While legal doctrine or scholarship can be used to clarify a 
norm's literal meaning, the purpose of the law or its spirit can only be consulted 
where other sources still leave its literal meaning vague. Custom is only important 
in situations where there is no relevant provision of any code which is applicable. 
Even in these situations, the judge should deduce the result by reasoning from the 
first principles which give the code its logical consistency. These principles are 
formal legal equality, private property and the sanctity of contract.75 

The actual workings of the courts may be very different from this ideal concept 
of legal reasoning,76 but it does set a tone of 'legal science" which has permeated 
legal education. In addition the idea that law is a science derived from man's 
inherent nature, independent of a specific historical context, and only understood 
by persons schooled in the meaning of its first principles tends to maximize the 
autonomy of law from other disciplines and to enhance the social importance and 
prestige of lawyers. The belief that legal science embodies the principles which 
should be the basis for organizing the political state also contributes to the 
importance of law as the basic training for the political elite. 

As noted above, the content of legal education came to be structured around the 
new codes. Instead of studying the Spanish Siete Partidas and the Novisimo 
Recopilacion, the students began to have courses based on each section of the Civil 
Code. Roman law remained as a basic course, but the importance of Canon law 
declined with the liberal attacks on the Church and the expulsion of the Jesuits. The 
government even contracted a French jurist, M. Edmond Campeau, to travel to 
Colombia and help with the reorientation of legal education to make sure it 
reflected current trends in French legal At the philosophical level, the 



prior fascination with Bentham was replaced by an interest in the ideas of Herbert 
Spencer and John Stuart Mill.78 

In summary, the legal order Colombia had imported from Europe emphasized 
private contractual relations as the method for allocating resources and stimulating 
economic growth. It provided the legal basis for the development of a private bar 
skilled in the management of these agreements, but the private demand for these 
legal skills did not provide the economic base for a large practicing bar until 
commerce and industry began to grow in the twentieth century.79 There is not much 
information on the private bar late in the nineteenth century, but the few lawyers 
who were in private practice probably handled the limited number of commercial 
contracts in the foreign trade area, property transactions, the probating of large 
estates, and criminal defense work. 

The expansion in tobacco cultivation in the middle of the nineteenth century had 
ended the colonial economic order based on state monopolies. Tobacco exports did 
not, however, provide the conditions for a period of sustained economic 
deve l~pmen t .~~  The best tobacco lands were held by a few Bogota merchants and 
large landowners who also controlled the marketing of tobac~o.~ '  Small producers 
of tobacco had little opportunity to expand and diversify their economic activity. 
Wages were low and a large percentage of the high returns to a few merchants and 
landowners were spent on luxury import goods. There was no substantial 
development of labor skills, an educational system or a national transportation 
networkEZ 

In contrast, the period of Colombian economic development which began at the 
end ofthe nineteenth century with coffee as the major export product has been very 
different.83 In Colombia, coffee is mostly cultivated in relatively small farm units.84 
The income generated by coffee exports has been more equitably distributed, and 
this has created a broader demand for more basic consumer products such as cotton 
textiles rather than luxury goods. The broader demand, in turn, has encouraged 
economic diversification and the substitution of domestic production for imports 
stimulating the process of indu~trialization.~~ 

Industrialization and Urban Growth 
in the Twentieth Century 

The expansion of industry and commerce generated by the foreign exchange 
earnings fi-om coffee has been accompanied by many developments which have 
profoundly influenced the legal order and the work of the profession. Only the 
major trends which are important for an understanding of the current situation of 
the legal profession are summarized here. 

In the social and economic spheres two of the critical developments have been 
rapid urban growth and changes in the composition of the work force. From 1938 
to 1967 the percentage of the population in urban centers increased from thirty 
percent to around fifty percentE6 and Colombia's largest cities have been growing 



at around seven percent a year.86 As a parallel development, the percentage of the 
work force engaged in agriculture, mining and fishing decreased from about 
seventy-six percent in 1938 to approximately fortyfive percent in 1967.88 The 
migrants come to the cities seeking employment, better housing and an education 
for their children, but they do not always find workB9 Even with an economic 
growth rate of around five percent to six percent over the past decade, industry and 
commerce are not expanding fast enough to absorb this level of rural migration.90 

Unemployment is at around twenty percent to twenty-five percent of the work 
force and wages are only high for the well organized skilled Inequalities 
have grown as the upper and middle classes enjoy most of the economic benefits 
of growth. The remainder of the urban population is trapped in technologically 
static service sectors with relatively low prod~ct ivi ty .~~ 

With this shift from a rural to urban population a larger percentage of the 
population is working for a wage. Their minimum salaries and welfare benefits are 
guaranteed by a labor code rather than by the private informal arrangements which 
governed subsistence farming and sharecropping in the agrarian sector.93 The 
urban migrants purchase or rent housing and they need credit. This has meant 
more legal work concerned with labor benefits, property transfers, mortgage 
foreclosures, actions of ejectment, and the collection of bad debts by garnishment 
or a t t a ~ h m e n t . ~ ~  With urban growth, the rural systems for controlling crime or 
violence through a local "patron" or political leader have declined and the national 
police, the military, military tribunals, and the criminal courts have become the 
central institutions in the maintenance of order. An increase in crime, 
accompanying the high rates of unemployment and poor living conditions in many 
urban settings, has also generated legal work for prosecutors, criminal law judges, 
and criminal defense attorneys. 

Since the turn of the century there have been few military governments in 
C0lombia,9~ but the military, rather than the police and the court system, are 
normally relied on to keep order during periods of political unrest. Colombia has 
a history of violent civil wars between the two major parties, the Liberals and 
Conservatives, over control of the central government and the system of political 
patronage. From 1948 to 1953, the violence reached a peak with terrorist attacks 
and mass political murders occurring simply because the victims were members of 
the opposing party.96 Eventually, the conflict began to take on overtones of a class 
struggle, and the political elite of each party formed a coalition government to end 
the ~iolence.~' Since this time, a "state of siege" has repeatedly been used to cope 
with civil disorders during periods of political crises.98 

The "state of siege" enables the civilian government to use the military to keep 
order and to adjudicate persons accused of crimes against the security of the state 
in military tribunals. The military trials are swift with only a limited opportunity for 
the presentation of a defense by the accused's counsel. The role of the ordinary 
criminal courts in the maintenance of order is limited to crimes against a person or 
property without political overtones. Lawyers as a group have rarely objected 
publicly to these procedures, but individual attorneys often speak out against overt 
infringements of civil liberties.99 



and political stability through increased state regulation of the economy. While the 
new regulatory agencies and public development corporations have considerable 
power and are charged with some redistributional goals, they do not pose any 
fimdamental threat to concentrations of private wealth because the dominant 
private economic interests control the state.' l0 For example, the most controversial 
reform has been the legislation aimed at remedying inequalities in the distribution 
of productive land in the agrarian sector. Most studies on the agrarian reform have 
found little real impact on the concentration of large landholdiigs.~~l They have 
concluded that the legislative reforms were reactions to the demands for wealth 
redistribution during periods of political unrest, but that there is little evidence the 
government ever intended to create the institutional infrastructure to implement 
such changes.112 

In other areas such as criminal law, civil procedure or commercial law, the 
demand for the legal reforms is not so clear. The explanation for the changes may 
be more in the orientation of legal education, scholarship and in the profession's 
need to justify its role in the development process.l13 Legal research has been 
primarily concerned with analyzing Colombian legal doctrine and codes in terms 
of the most recent legal scholarship in Europe. Code reform commissions rarely 
devote time or resources to studies of the specific legal needs of Colombia. Instead 
they debate the way the French or Italians have dealt with alegal problem and select 
the code provision regarded as the most "modern."l14 In these areas the codification 
process continues to be mostly isolated from the realities of Colombian life. 

This is not to suggest that real interests are never in conflict over code reforms. 
In fields such as commercial law, the changes can alter rights in a way which favors 
one economic group at the expense of another. In these situations the lawyers 
representing banks, corporate interests or foreign investment concerns will 
advocate the legal import most consistent with their client's needs.1l5 The change 
in the administrative structure and the constitutional reforms have also generated 
substantive conflicts among interest groups. For example, the Constitutional 
Reform of 1968, which drew heavily on the French constitutional system, weakened 
the influence of the legislature and strengthened the power of the executive to 
control national planning and to regulate the e~onomy."~  There were extensive 
political conflicts over these reforms prior to their enactment. 

The expansion of industry and commerce and the formation of a Colombian 
middle class has also been accompanied by a growing demand for access to higher 
education. The university system has expanded and become more diversified to 
provide the technological skills needed in the industrial sector. At the beginning of 
this century there were five universities in Colombia, four public and one private.''' 
From 1900 to 1940 the growth in higher education was relatively slow with only one 
new public university established and four private ones.ll8 The four private ones 
were essentially law faculties when first founded and their origins were linked to the 
political process. Two were founded by Liberal Party members while Conservatives 
were in power and dominating the public universities.'19 The second two were 
established in the 1930's by the Catholic Church to provide an educational option 
for children of Conservative Party families after the Liberals regained control of the 



Table 1. Colombian University Graduates jom 1921 to 1968 by Field ofSpecialization 

Medicine 
Date of Administration Exact Soaal &Health 
graduation &economlcs Agricultural Fine Arts Sciences Sciences related 

No. % No. % No. % No. % No. % No. % 

- 68  

Total: 3145 6.1 

Date of 
graduation Law Education Humanities Engineering Architecture Total 

No. % No. % No. % No. % No. % No. 

Total: 12979 25.3 3676 7.2 1755 3.4 7202 14.0 965 2.0 51303 

Source. German W. Rama, El Sirlrrno Unmtrrzlnria m Colombio (Bogota, 19701 Appendix, Table No. 18. 

central government for the first time in fifty years.lZ0 At this time, the alternative 
fields of study were still limited to law, medicine, dentistry, engineering, education 
and agronomy (See Table I). 
In the Forties, the demand for more access to higher education among the 

growing urban middle class began to have an impact. Thirty-two new universities 
were founded from 1941 to 1967, over half of them since 1960.lZ1 As Table I 
illustrates, the course offerings also began to increase. Prior to 1940 any university 
student interested in economics, public administration, the social sciences, or the 
humanities studied law. After 1940 degrees began to be offered in each of these 
fields. The percentage of all university students graduating from law faculties 
decreased from a high of fifty-four percent in the late thirties to approximately 
fifteen percent in the late sixties. During the same period the number of students 
enrolled in higher education increased from approximately 3,000 to over 62,000. 
This is an admirable expansion in higher education, but it should be noted that it 
is still only 3.7% of the university age popu la t i~n . ' ~~  

Two of the most prestigious universities, heavily funded by American foreign aid 
and foundations, did not offer degrees in law.lZ3 Instead they emphasized the need 
to train the nation's future elite in what Colombians refer to as the "technocratic" 
and "scientific" skills (i.e. economics, business administration, public administration, 
engineering, architecture and the exact sciences) needed to guide and plan 



Colombia's industrial growth. Graduates of these programs are now prominent at 
the policy.making levels of the central government and in private industry.124 

Law graduates must now compete in the public and private sectors for positions 
they had previously occupied because law was the basic field of study for most 
non-scientific occupations. This change is a natural result of specialization and 
diversification in higher education, but it does make lawyers less prominent at the 
highest levels of government, industry and commerce. It also has contributed to a 
general image of the legal profession's declining prestige. 

A wider segment of the Colombian population is also obtainingaccess to the legal 
profession with the founding of more urban night law schools. Colombian law 
faculties have traditionally operated with little or no full time faculty and only 
limited library fa~i1ities.l~~ All that has been needed to open a law school is 
classroom space, a limited collection oflaw books, and practicing attorneys who are 
willing to teach part.time for a small salary and the additional contacts and prestige 
which come with being a professor.lZ6 The demand for higher education and the 
large classes in law faculties make operating a law school a potentially profitable 
activity for any new university. 

There were at least twenty-seven law faculties operating in 19 7 4, five ofwhich still 
lacked government approval. Sixteen of these have been founded since 1950 and 
about eight were started in the early 197 O's.12' Most of the recently founded faculties 
have structured their curriculum to allow students to work a h11 day and still obtain 
a law degree within the basic five years.lZ8 These urban night law schools accounted 
for approximately two-thirds of the students enrolled in law in 197 3, and in the eight 
years prior to 1973, the overall number of law students approximately t r i ~ 1 e d . l ~ ~  

The legal profession's reaction to these changes is discussed in more detail in 
subsequent chapters,130 but briefly they have responded as a monopoly arguing that 
increased access and poor quality education is destroying the profession's prestige, 
and increasing competition and unethical practices. In 1 9 7 4, the profession's leaders 
took action through the Ministry of Justice to establish a higher set of minimum 
standards for the operation of a law faculty and to increase the control exercised by 
the institute in charge ofhigher education.131 Whether they can successllly cut back 
the number ofurban night law schools and the size oflaw classes remains to be seen. 

It should also be noted that although the Colombian Constitution requires a law 
degree to practice, there are numbers of unauthorized practitioners providing legal 
services to the lower classes in urban and rural areas. Very little is known about 
them. Many of the profession's leaders who were interviewed claimed the 
unauthorized practitioner or "tinterillo" had almost disappeared, but the individual 
practitioners serving the middle and lower-middle classes complained about the 
competition and lack of enforcement procedures to stop the "tinterill0."13~ 

The bar's first efforts to stop unauthorized practice came as early as 1928 when 
a Congressional Representative, Tulio Rubiano, argued for a more restrictive 
statute as follows: "But observe that in the practice of law, the noble law graduates 
who have completed a professional course of study find themselves competing with 
tinterillos who undermine legal morals, sell their dignity, win with dirty procedural 
tricks, cheat their clients, and destroy the noble values of juri~prudence."~~~ This 



debate eventually led to legislation to restrict access to the practice of law to 
university graduates.134 In 1945 the profession even managed to have this 
requirement included in the Colombian Con~titution.'~~ The effectiveness of these 
measures is still questionable because as late as 1970 the Ministry of Justice was 
developing new methods of control to stop unauthorized practice.lj6 

In the political sphere, the most important trend has been the increase in 
government planning and the use of regulatory law to control the economy. At the 
close of the nineteenth century the government had become a caretaker state 
primarily concerned with maintaining order and enforcing a set of rules designed 
to facilitate private economic agreements. The two major parties competed for 
control over the public bureaucracy as a source of jobs, money and status.I3' The 
party in power used the public treasury to reward its faithfd with jobs and the capital 
investment of government h d s  to their advantage. There were ideological 
differences between Conservatives and Liberals, but basically a Colombian was 
born into a party and he would remain a member of that party because his economic 
position depended on the party's political success.138 

As noted earlier, this form of political conflict caused a series of civil wars peaking 
in the uiolencia of the late forties. After a period of military dictatorship to restore 
public order, the political elite of the two parties agreed to share power over a 
sixteen.year period by alternating the presidency and dividing all public 
employment equally between Conservatives and Liberals.13g 

Analyses of the Colombian political process under this agreement have stressed 
the emergence of a new "modern" element among the leadership in the two 
parties.140 These studies characterize the "traditional elites" as political leaders 
oriented toward maximizing the rewards of participation in the poltical process 
without any real commitment to an ideology of development. In contrast, the 
"modernists" are described as sharing the following beliefs: 

Economic development is essential not only as a means of raising the material standard of living but as 
a prerequisite to the modernization ofa society whose organization is still dominated by the hierarchical 
principle that roles are assigned on the basis of class rather than ability; the public sector must be the 
'leading sector' in the development process, the critical policy instrument being a large public investment 
budget devoted to the provision of an economic infrastructure and the elimination of bottlenecks not 
attacked by the private sector; the characteristics of the market mechanisms in Colombia are such that 
detailed public control over relative prices and the direct allocation of scarce resources such as foreign 
exchange are necessary to secure a socially acceptable distribution ofthe economic gains of development; 
and modernist policy objectives must be institutionalized within the public sector through creation of a 
bureaucracy that is substantially independent of the party ~tructure. '~' 

This group has emphasized the need to develop a partially autonomous government 
bureaucracy which regulates and channels private economic investment. The 
Constitutional Reforms President Lleras Restrepo proposed in 1968 were designed 
to strengthen the influence of the "modernist" elements.142 He suggested (a) 
transferring the budgetary initiative from Congress to the National Department of 
Planning under the control of the President, (b) reducing the size of Congress, and 
(c) establishing formal procedures for declaring a state of economic emergency 
which would empower the executive to enact laws by decree. His efforts met strong 



opposition from the legislature, but he won on the budget process and the special 
Presidential powers. President Lleras also managed to strengthen the decentralized 
agencies which operate under the executive and outside of the normal forms of 
legislative contr01.l~~ During the Presidencies of Misael Pastrana and Alfonso Lopez 
the importance of the executive regulatory agencies and public development 
corporations has continued to expand.144 

The decentralized agencies and National Planning have been staffed at the policy 
level primarily by specialists whom the Colombians commonly call the young 
"tecnicos" (technocrats). They are professionals trained in economics, engineering, 
public administration, the hard sciences, architecture or regional planning as 
contrasted with law and the humanities.145 The institutions they dominate have 
been delegated the responsibility of using the public budget and the regulation of 
private activity to foster economic development and to achieve a desirable 
distribution of the benefits of growth. 

One of the key instruments of the plan.oriented bureaucracy is government 
decrees or regulations specifying the allocation of public resources and channeling 
private economic investment. The regulations embody specific policies and are 
different in character from the legal codes in the private law field which set a 
framework to facilitate rather than direct private a ~ t i 0 n . l ~ ~  The hypothesis that this 
change in the character and use of legal rules is making "traditional" legal 
knowledge and skills less relevant to the governing process is discussed in the section 
of this study concerned with lawyers in government agencies.14' 

In summary, Colombia is changing from a rural agrarian society into an urban 
exchange economy dependent on a mixture of agricultural production, commerce 
and industry. Increased employment opportunities in industry, commerce and the 
growing public bureaucracies have contributed to the formation of the urban 
middle class. The university system has expanded rapidly to meet the demands for 
more social mobility through education and to provide the new human resource 
skills needed in the private and public sectors. The state has assumed a dominant 
role in the management of economic growth through the capital investment of 
public funds, the management of public development corporations and the 
regulation of private economic activity. 

The Implications for Legal Roles 

This study is based on the hypothesis that members of a legal profession will adjust 
their roles, training, skills and services to meet changing economic and political 
circumstances in order .o protect their economic security and influence. Some of 
the more obvious adjustments by the Colombian profession have been mentioned 
above: the development of corporate legal practice, the formation of small law 
firms, and changes in the legal services offered individual clients in urban settings. 
These modifications in legal roles at a practical level can be easily identified, but the 
more interesting hypotheses are concerned with the way the profession's 



adjustments reflect the relationships between legal roles and the class structure, the 
allocation of economic power and forms of political control. 

These broader concerns are not as subject to empirical analysis as the more 
practical changes in legal roles, but some lines of enquiry are feasible. Information 
on how legal services are allocated between public and private sectors and among 
private institutions, interest groups, and individuals can provide the basis for a 
preliminary examination of the relationship between legal roles and the economic 
system. The fee for service mode of allocation shapes the relationship between the 
costs of the services and (a) their quality, (b) the tasks lawyers perform, and(c) the type 
of clientele they serve. It may tend to favor particular groups or institutions and to 
give them an advantage in the protection of their interests through law.148 The 
relationship between the supply and demand for legal services may also set costs at 
a level that totally precludes access to attorneys and consequently to the legal 
process for some members of the society. The way the legal profession organizes the 
delivery of its services and the criteria lawyers use to determine what is a legitimate 
legal claim which merits their attention are important factors in determining who 
uses law and for what purposes. 

In a fee for service mode of allocation, one would expect the more powerful 
economic interests to have the most influence over the orientation and 
development of legal skills. They have a greater capacity to purchase the best 
available legal services and the higher fees should give the profession an incentive 
to adjust their skills to the needs of this group. The differences in the legal needs of 
distinct clientele, depending on their economic position, may also contribute to a 
pattern of stratification among lawyers linked to the society's class structure. 

Specific information on issues such as these is difficult to obtain, but a good deal 
can be learned by examining (a) the distribution of legal services among different 
types of clientele or employers, (b) the way working situations vary, (c) the nature of 
the attorney-client relationship, (d) the tasks or functions lawyers perform for 
different employers or clients and (e) legal career patterns in the judiciary, 
government, private bureaucracies, and private practice. 

The developing class structure should be reflected in the internal organization 
and stra~ification of the bar. With the recent expansion of higher education, law 
practice is no longer the exclusive domain of the upper class. Admission to the bar 
is becoming less of an automatic status symbol and law schools are contributing to 
the formation of a new urban middle class. Some of the more prestigious law schools 
may strive to disassociate themselves from this trend and attempt to preserve their 
traditional role in the education of the country's economic and political elite. To the 
extent that this occurs, it may foster an additional linkage between the pattern of 
stratification among lawyers and the class structure and limit any sense of cohesion 
within the legal profession. 

The sense of cohesion, or lack of it because of class differences among lawyers, 
will influence the methods the bar employs to protect its monopoly over legal roles. 
The Colombian profession is facing a rapid increase in the size of the bar, 
competition from highly trained specialists in other fields for positions in 
government and in private institutions, and the more obvious form of competition 



fi-om unauthorized practitioners. 
Members of the bar can respond to these pressures in a variety of ways. They may 

define more clearly the limits of the profession's monopoly and take steps to restrict 
entry and regulate competition. Alternatively, they could adjust their training, skills 
and modes of reasoning to compete more effectively and to expand legal roles. The 
increased competition could also force lawyers to experiment with new ways to 
organize the delivery of legal services and to reach clients previously excluded from 
legal services or receiving them from unauthorized practitioners. With the growing 
heterogeneity within the profession, there is no reason to assume their reactions to 
the competitive pressures will be uniform. In fact, the differing responses among 
lawyers may provide some useful insights into the way a legal profession adjusts its 
skills and knowledge to changing circumstances. 

The linkages between the exercise of political authority and legal roles can also 
be explored at various levels. There are concrete relationships such as the way 
judges are selected and promoted and the degree to which this selection process 
constrains judicial decision-making. In terms of the profession itself, there are issues 
such as state involvement in regulating the bar, in defining the criteria for access to 
membership and in formulating the orientation and content of legal training. Of 
course, to the extent that the profession's leaders are also the key political and 
economic figures, this type of overt control may be unnecessary. 

At a more complex level, there is the way the organization oflegal roles and work 
reflects the political needs of the dominant economic interest groups. As noted 
above, the bar's dependency on particular economic interests should be reflected in 
the development oflegal career patterns, skills and reasoning. In public sector legal 
roles, there is likely to be tension between the exercise of political authority and legal 
doctrine because of the dual political role law plays. The legal system is both an 
instrument of political power used for the implementation of substantive public 
policies and a constraint on the exercise of state power through the application of 
rule of law concepts embodied in the Colombian Constitution. This tension may be 
increasing with the recent expansion of state management of the economy. If this 
is the case, it should be reflected in the work of public sector legal advisors and in 
their modes of reasoning. 

It was a difficult decision to decide how to initiate research on these types of 
questions. Some of the issues only began to emerge after the field work was almost 
over. In addition, it was almost impossible to reduce many of the ideas to a level 
where they could be observed or studied empirically. The confidential nature of 
most legal work presented problems for any in.depth analysis of legal working 
environments and of attorney-client relations. Keeping the sources of information 
anonymous was a problem if case studies and participatory observation were used 
rather than a more general survey. There was also the need to obtain an overview 
of the diversity in legal roles. 

An assessment of these difficulties ended in a decision to conduct interviews with 
a random sample of graduates from the six principal law faculties in Bogota. They 
included private law schools with a reputation for educating the political elite, the 
public supported national law school and night law faculties regarded as avenues of 



upward mobility for the middle class. There was a risk of not obtaining enough 
in.depth information to address many important issues with this approach, but it 
also had advantages. From the outset it was clear that the problems involved with 
drawing the sample and conducting the interviews would limit generalizations 
based on the results, but the sampling methodology did force the author to meet 
and interview lawyers in a wide variety of work settings. In a sense, the results are 
more impressionistic in terms of what was learned through the interviewing 
process than they are quantitative. The following section provides a brief 
description of the research methodology. 
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clients. 
11 6. See J. Vidal Perdomo, Historia de la Reforma Constitutcional de 1968 y sus Alcances Jundicos (Bogota 

1970). 
11 7. The private university was Rosario and the four public ones were Antioquia, Cartagena, Cauca, 

and Nacional. For a complete list of the universities founded from 1653 to 1967 see G. Rarna, El sistema 
Uniuersitario en Colombia (Bogota, 1970) at appendix 1, cuadro No. 4. 

118.Id 
119. They were Externado de Colombia and Universidad Libre. 
120. They were Universidad Javeriana and Universidad Pontificia Bolivariana 
12 1. Rama, supra note 1 1 7. 
122. See hacia el pleno empleo, supra note 91, at 455. 
123. They are the Universidad del Valle and the Universidad de 10s Andes. The latter did found a Law 

School in 1968 with some assistance from the Agency for International Development and the Ford 
Foundation. During the first few years the school was controlled by a group of Colombian lawyers who 
had completed post graduate training in U.S. law faculties. They aied to adapt the U.S. model of legal 
education to the Colombian context with limited success. See supra Chapter K. 

124. These observations are based on my experiences working with National Planning and other 
government agencies as a Ford Foundation Advisor from 1969 to 1972. 

125. In 1966 only 4.5% of Colombia's law professors taught full time. This compares with 43.6% in 
medicine and health related fields, 16.4% in economics, 30% in education, 33% in engineering and 7 1% 
in agronomy. DANE, Boletin Mensual de Estadistica No. 219 (June, 1969) at 183. 

126. In 1974 a Presidential decree was promulgated to change this. Basically the decree increases the 
cost ofopening alaw faculty by requiringanadequate physical plant, 20% 111 time faculty,a 1,000 volume 
library, a complete student welfare program, and it restricts revenues by limiting class sizes. See Decree 
1189 of 1974. 

127. The ones founded prior to 1950 are Rosario, Antioquia, Cartagena, Cauca, Atlantico, Nacional, 
Narino, Externado, Libre, Javeriana, Bolivariana, and Caldas. After 1950 came Medellin, Santo Tomis 
en Bogod, La Gran Colombia en Bogod, La Gran Colombia en Armenia, La Libre en Pereira, Santiago 
de Cali, Autonoma Latinoamericana, San Buenaventura, Autonoma de Bogota, La Catolica, Los Andes, 
Santo Tomas en Bucaramanga, Libre en Cucuta, Libre en Barranquilla, Inca de Colombia. The 
information was obtained from the records of the Colombian Institute for Higher Education [hereinafter 
ICFESI. 

128. Classes are held from 7:00 a.m. to 9:00 a.m. in the morning and after 5:00 p.m. in the afternoon. 
129. "Evolucion de la Matricula en las Facultades de Derecho durante 1965-1 973," a table prepared 

for the internal reporting of ICFES. 
130. See i n j a  Chapter VIII, text at note 16. 
131.SeeDecree 1189 of 1974. 
132. All but one of the leaders ofthe profession interviewed prior to the sample claimed the "tinterillo" 

had mostly disappeared, but the private practitioners in the sample who worked in rural areas relied on 
them to maintain contacts with clients between visits and the litigators representing individual clients 
complained about lawyers selling their signature to a "tinterillo" for 10% to 20% of the "tinterillo's" fee. 

133. Ley 62 de 1928. 
134. Ley 21 de 1931. 
135. Constitution ofColombia, Art 40. 
136. Decree 970 of 1970. 
137. The best descriptions of the Colombian political process can be found in Dix, supra note 97; Fals 

Borda, supra note 5; Led Buitrago, supra cote 95; J .  L. Payne, Patterns ofconflict in Colombia (New Haven, 
1968); and T. L. Smith, Colombk Social Structure and the Process ofDevelopment (Gainesville, 1967). 

138. Fora description ofthe party system and the "traditional" style ofpolitics see Payne, supra note 137. 
139. See Dix, supra note 97, at 136 and the description of the National Front Agreement, supra note 97. 
140. See Dix, supra note 97, at 50-55; Nelson, supra note 92, at 213-235. 
141. Nelson, supra note 92, at 225. 
142. For a political science perspective on these reforms see Led Buitragosupra note 95, at 15 1-84. The 

best historical account is Vidal Perdomo, supra note 11 6. 
143. See Constitution ofColombiq Art 120-1 22, 208-213. 



144. The agreement to alternate the Residency between the Liberal and Conservative Parties ended 
with Misael Pastrana's term in 1974. Since this date two Liberal Party Presidents have won the popular 
elections, Alfonso Lopez Michelsen in 1974 and Julio Cesar Turbay in 1978. For a critical view of 
Colombia's political situation in 1977 see F. Rojas, Colombia 1977: La Ctiris &l Regimen, Centro de 
Investigation y Education Popular (Bogota, 197 7). 

145. The term "tecnico" or technocrat is frequently used to refer to young Colombians, educated in 
these fields, who became prominent at high levels of government during the Residency of Lleras 
Restrepo. Powerful economic interest groups, disturbed by some of the reforms Lleras was advocating, 
attacked his appointments o f  tecnicos" to high levelpositions. See Led Buitragosupranote 95, at 153-1 54. 
The term has become a way of referring to economists and engineers in particular. It was regularly used 
in this way by respondents. 

146. See D. Trubek, 'Toward a Social Theory of Law: An Essay on the Study of Law and Development," 
82 Yale LJ.. 1 at 30-3 1 (1 97 2); R. Unger, Place ofLaw in Modern Society (New York 1974) at 193-200. 

147. See inja Chapter VI. 



Chapter III 

Research Methodology 
The field research for this study was carried out between July, 197 3 and June, 1974. 
The limited time available for research was primarily devoted to the following: (a) 
background reading on Colombia's legal, economic and political history, (b) 
open-ended interviews with a select group of influential and prestigious attorneys,' 
and (c) interviews with a random sample of Bogota lawyers. The first three months 
were devoted mostly to background research and interviews with distinguished 
lawyers. The former was necessary to develop a historical perspective on the social, 
economic and political factors that have shaped the profession's organization and 
the latter provided an opportunity to discuss ideas growing out of this research with 
leaders of the profession as well as providing the author practical experience 
interviewing Colombian attorneys. 

The original research design was modified following the interviews with 
distinguished lawyers. Hypotheses were formulated about the relationships among 
attorneys' social origins, law schools, career patterns, types of clientele, 
specialization, services offered, and attitudes on legal training, on modes of 
reasoning and on the bar's internal problems. A questionnaire aimed at gathering 
information on these variables was prepared, pre-tested on a limited sample of 
fifteen lawyers, and revised. 

The next step was the design of a sample which could be used to guide interviews 
with a broad spectrum of the Bogota profession. In 1967, a survey of Colombian 
lawyers was undertaken to gather information on the bar's views on legal 
education.2 The researchers directing the study had spent months compiling lists of 
law school graduates only to have their sampling methodology break down when 
interviewers were unable to locate many of the sample  member^.^ From the 
experiences of this project, it was clear that a more practical approach to the 
drawing of a sample was needed given time constraints and the limited resources 
available for this study. 

There were three alternative sources on lawyers which could have been used to 
draw a sample. The most obvious was the yellow pages of the phone book, but 
government lawyers, the judiciary and attorneys employed by private companies do 
not list themselves. A second option was the Ministry ofJustice's records on lawyers 
who had applied for an identification card. This list was organized alphabetically for 
the whole country so the task of sorting out the lawyers located in Bogota would 
have been very time.consuming. In addition, the lists did not include law graduates 
who were not involved in litigation and had no need for an identification number. 
The third option was the law schools' lists of graduates. Their major drawback was 
the inclusion of graduates who had studied in Bogota and moved to another city, 



but these individuals could be eliminated from the sample during the interviewing. 
The schools' lists were also disorganized and some years were missing. Nevertheless, 
they were the most comprehensive source and, given the objectives of this study in 
terms of interviewing lawyers in a wide variety of work settings, the most sensible 
alternative. 

Since a 1967 survey ofattorneys had identified a relationship between law school 
and the social and economic status of law graduates' families, it could be assumed 
that a sample stratified by law schools would provide information on a broad 
cross-section of law graduates, including individuals who pursued a non-legal 
career. This latter group could be used to obtain a more complete picture of the 
influence of legal training outside of the legal process. 

A second consideration was the importance of an age spread among respondents. 
To obtain a picture ofhow the bar's work and views about law were changing, it was 
necessary to include respondents from at least two different generations. To obtain 
this age spread without stratifying the sample by date of graduation, the lists o t  
graduates for each school would have to have been organized over approximately 
fifteen years. Because this would have taken substantial time away from the 
interviewing, the sample populations were limited to one group who graduated in 
the early fifties and a second group who graduated in the mid.sixties. This sample 
design limits the validity of generalizations based on the data to persons graduating 
from the law schools during these years, but it was the only realistic way of 
proceeding given the condition of university records. 

Five of the eleven Bogota law schools were founded too recently to have law 
graduates from the fifties. They were eliminated and the sample was drawn from 
the six law schools which have educated most of Bogota's attorneys over the past 
twentydive years. Table I1 provides a picture of the total number of graduates for 
the years selected and the size of the sample. 

Fifty names were drawn at random from the list of graduates for each grouping 
of schools and each date of graduation (i.e. fifty names were drawn at random from 
the seventy-one graduates who finished Rosario and Javeriana in 1950-51 and fifty 
more from the one hundred eight who finished in the years 1966 and 1967). These 
individuals were interviewed in the order oftheir random selection until twenty had 
been interviewed from each group or the time available for the interviews ended.4 
Individuals were only eliminated from the sample if they did not reside in the Bogota 
area or they refused to be interviewed. As Table I1 illustrates, the most difficult group 
to locate were the graduates of the two law faculties with large night school sections, 
Libre and Gran Colombia. 

This sample design has created a bias in the data by including a greater 
percentage of lawyers from the elite private law schools than is the case for the 
profession as a whole. Libre and Gran Colombia have large night school sections 
and they graduate many more lawyers each year than do Rosario and Javeriana. In 
addition, the problems encountered locating respondents from Libre and Gran 
Colombia contributed to the bias because fewer of the sample members from those 
schools were interviewed than was the case for Rosario and Javeriana. 

The sample design was not adjusted to account for the bias, however, because it 



Table 11. Sample Design Based on Law School and Date ofGraduation 

Actual number of 
Total number Projected sample members 

Law school of graduates sample size interviewed 

Rosario b Javeriana 
Graduates 1950-5 1 7 1 20 19 
Graduates 1966-67 108 20 20 
Externado k Nat~onal U. 
Graduates 1950-5 1 165 20 17 
Graduates 1966-67 279 20 20 
Libre k Gran Colombla 
Graduates 
1950-51/57-58" 127 20 14 
Graduates 1966-67 305 20 13 

1,055 120 103 

" Gran Colombia's first group of law school graduates received their degrees in 1957-58, so they were 
included in the sample population with the 1950-51 graduates from Libre. 

was anticipated that the graduates of Rosario and Javeriana would be more 
prestigious and influential within the profession. Information on their career 
patterns and work settings was important to the hypotheses on the relationships 
between the organization of legal services and the legal needs of the dominant 
economic and political interest groups. 

After 103 respondents had been interviewed, little time remained for field work, 
and the sample did not yet include enough lawyers employed in important public 
sector legal positions to permit much analysis of the hypotheses focusing on the 
differences in legal roles in the public and private sectors. Consequently, the 
interviews based on the first sample were ended and a second sample of legal 
advisors to government policy.making institutions was drawn. 

The second sample was selected at random from a list of the fifty-six most 
influential national government bodies in the executive branch. The list included 
the Presidency, thirteen ministries, seven regulatory agencies, five administrative 
departments, and thirty decentralized institutes. A sample of twenty institutions 
were drawn at random from this list and the head of the agency's legal staff or the 
principal legal advisor was interviewed. Only one respondent, the legal advisor to 
the Ministry of Defense, refused an interview. Another random selection was 
subsituted in place of this respondent. 

At the outset, a student assistant was used for three interviews. There were major 
gaps in the information he obtained. Respondents seemed less willing to speak with 
a Colombian student about personal matters than a foreign lawyer who would be 
leaving the country when the interviews were finished. The remainder of the 
interviews were all conducted by the author. They ranged in time from a minimum 
offorty minutes to a maximum of about five hours. The average was approximately 
one hour and fifteen minutes. 

Respondents were contacted by phone, the study was explained, and an 
appointment arranged. The percentage who directly refused the interview was 



limited. Instead they would make an appointment and then not be in their ofice at 
the hour agreed on. In all cases at least three attempts were made to meet with a 
single respondent before eliminating the individual from the  ample.^ Most 
interviews were carried out in the respondent's law office, but in a few cases they 
preferred to meet over coffee in a restaurant or at their home in the evening. 

After each interview, approximately thirty minutes was devoted to making sure 
the responses to the open-ended questions could be understood and to writing down 
general impressions of the respondent, his law office or work setting, and his 
approach to legal issues. 

Notes 

1. This group of leaders included a Supreme Court Justice, a legal advisor to a prior President, a 
Minister in the prior government, a law school Dean, the senior parmer in a small firm representing 
primarily foreign corporations, the author of a recent code reform, an officer of the academy of 
jurisprudence, a senior legal advisor to a major bank and a prior director of the Colombian revenue 
service. 

2. This study was carried out jointly by the Colombian Association of Universities, the Ministry of 
Justice, and the Ford Foundation. 

9. The random sample was drawn from the most complete list Colombian law faculties. The phone 
books in Bogota, Medellin and Cali were their major means oflocating the sample members. There were 
constant errors resulting from persons with the same name and other similar problems. Finally the 
researchers gave up following the sample because of the excessive costs, and began interviewing any 
lawyers willing to spend an hour with an interviewer. In total 656 lawyers were interviewed. 

4. For example in the case of the 1950-51 graduates from Javeriana and Rosario, out of the 50 
respondents, 6 had died, 2 1 resided outside of Bogota, 4 regularly had excuses and delayed, and 19 were 
interviewed. The method used to locate respondents was to inquire first through the school, second, to 
check the telephone directory and third, to ask at the end of each interview if the respondent knew the 
whereabouts of any of his classmates included in the sample. 

5. Normally they would askme to call backin a week, but some would make appointments and never 
be in their office at the designated time. No one was eliminated without at least five phone calls and an 
office visit unless they directly refused the interview. 



Chapter IV 

The- Legal Profession and 
the,.Class Structure 

There is tension between analyzing the legal profession (a) as a relatively 
homogeneous interest group with shared education and skills who are attempting 
to maintain a monopoly over a set of occupational roles, or (b) as a heterogeneous 
group of individuals with common training, but more allied to the interests of their 
particular clientele than to any common needs of the bar. The results of this study 
suggest both perspectives are important to an understanding of the internal 
structure of the bar and the way legal roles relate to the class structure and the 
economic system. 

In the general context of Colombian society, the legal profession is a relatively 
homogeneous group enjoying a privileged position. Lawyers are normally regarded 
as members of the upper-middle class.' Since university degrees are a prerequisite 
to membership in the bar, attorneys are in the upper two percent ofall Colombians 
in terms of educatioa2 They are equally privileged in their economic status. The 
individual with the lowest income among the persons interviewed in the sample, 
was a judge who earned 6,500 pesos monthly (U.S. $260) and his salary still placed 
him in the upper ten percent of the Bogota p~pulation.~ The mean income for all 
respondents was 24,400 pesos monthly (U.S. $976) which placed the average lawyer 
interviewed in the upper 1 % of the Bogota work force.4 

Their social relations also reflected their class position. Approximately seventy 
percent only interacted socially with other professionals and one-third limited 
themselves to close friendships with other lawyers. Only sixteen percent included 
someone other than another professional, a large landowner, or a business 
executive among their three best friends. 

The profession's upper.middle class character is important to an understanding 
of the factors shaping legal work and attorney-client relations, but the differences 
in social status among lawyers may be of equal or more significance. Family 
backgrounds are related to choice of law school and, in turn, the prestige of the 
school and the social relations law students develop appear to be related to their 
subsequent careers, areas of specialization, and types of clientele.$ The Colombian 
bar is tratified internally and, in some cases, the differences in working 
environments are so pronounced that lawyers have almost nothing in common 
beyond their shared training6 



Table 111. Respondents' Geographic Origins 

Population of city" where 
respondent was born 

Percent of 
respondents 

Over 1,000,000 (Bogota) 
500,000 to 999,900 
100,000 to 499,900 
25,000 to 99,900 

Under 25,000 

" The city where each respondent was born was coded according to the population as of December 3 1, 
1968, based on the estimates of the Planning Office of the Institute de Credito Territorial, Vivienda y 
Desarrollo Urbano in Boletin Estadistica Na 3 (1969). Most Colombian cities have grown at a rapid rate, so 
the table over.emphasizes respondent's urban origins by giving them as of 1968. It was necessary to use 
a fixed date because the lack of adequate census data made matching population with the city of birth 
at the year of each respondent's birth an impossible task 

The Social Origins of Law Students 

During the pretesting of the interview schedule, it was apparent that too many 
questions on the social and economic position of a respondent's family would 
undermine rapport with the interviewer and decrease respondent's willingness to 
speak freely about his occupation and use of legal skills. Consequently, the questions 
were limited to place of birth, father and mother's education, father's occupation 
and respondent's education. 

Geographic Origins 

Approximately one.half of the individuals interviewed came from families which 
resided in a rural area at the time of respondents birth.' (See Table 111) The 
Colombian population as a whole was much less urban prior to the Sixties, but given 
the middle and upper class origins of most respondents, it is surprising that so many 
came from rural families. They were, however, from families of considerable 
economic means as is indicated by the fact that all but twelve percent ofrespondents 
were sent to a school in a major urban center to complete their secondary 
educatiom8 

As one would expect given Colombia's general trend toward urbanization, the 
younger a respondent, the more likely he is to have been born in an urban area. (See 
Table IV) The most interesting feature of this trend is the difference among the six 
law faculties. (See Table V) The percentage of Externado and National University 
students from urban areas did not change much from the late Forties to the 
mid-Sixties. The trend toward urban origins for Libre and Gran Colombia is also 
rather weak when viewed in light of the marked shift for the two more elite schools, 
Javeriana and Rosario. The percentage of graduates with urban origins from the 
latter two schools increases from thirty-seven percent to eighty percent between 
1950-5 1 and 1966-67. This change is consistent with the hypothesis that these two 



Table IV. Respondent's Current Age by the Population $the City ofBirth 

Urban" Rural 

Age of respondent 100,000 population or over Less than 100,000 population 

35 and under [N = 391 72% 28% 
36 to 45 IN = 131 54% 46% 
46 to 55 IN = 441 38% 62% 
56 and over [N = 71 29% 7 1 %  
All respondents [N = 1031 52% 48% 

* As of 1968, the Institute de Credito Territorial included 1 7  of Colombia's cities in this category. At the 
time ofrespondent's birth, from 25 to 65 yearsprior to 1968, each of thesecities were considerably smaller, 
but they were still the major urban centers of the country at that time. 

Table V. Respondent's University and Date $Graduation by Population ofcity $Birth 

University 

Urban Rural 
100,000 Population Less than 100,000 
or over Population 

Rosario and Jaueriana 
1950-5 1 graduates [N=19] 
1966-67 graduates [N-201 
All graduates [N-391 
National U. and Externado 
1950-51 graduates IN=l7l 
1966-67 graduates [N=20] 
All graduates [N=3 71 
Libre and Gran Colombia 
1950-51 (57-58) graduates IN-141 
1966-67 graduates [N=131 
All graduates [N=271 
All respondents [N=1031 

law schools draw the bulk of their students from Colombia's upper-class. The 
economic base of the dominant classes during this same period was shifting from 
large land holdings to urban finance, commerce and industry. 

Given the bias in the data toward the graduates of the two elite schools, the 
differences among law schools suggests that the trend toward urban origins for 
lawyers as a group is overstated. If the results are adjusted to account for the bias, 
approximately forty-four percent of the graduates in the early Fifties are from urban 
families as compared with fifty.three percent in the mid-Sixties9 The two schools 
with large night sections continue to draw students from Colombia's rural 
middle-class. 

Parent's Education 

Table V1 provides a comparison between the educational level of respondent's 
fathers and the level for Colombian men of a similar age group in 1964 as well as 



Table VI. Comparison Between the Educational Level of Respondents' Fathers and the 
Educational Level for all Colombian Men Between the Ages ofForty to FGy-Nine in 1964' 

All Colom- Fathers of 
bian men respondents Fathers of 
between the Fathers of from respondents 
ages of AU respondents Externado from Libre 
forty to respondents' From and National and Gran 
fiftynine fathers Javeriana University Colombia 

Level of education in 1964"' [N-1021 [N-391 [N=371 [W261 

No formal schooling 30.1 % 0% 0% 0% 0% 
Primary incomplete 47.8% 3% 3 % 3% 4% 
Rimary complete 11.4% 15% 5 % 16% 27% 
Secondary incomplete 7.4% 14% 13% 13% 15% 
Secondary complete 1.6% 35% 38% 30% 38% 
University incomplete 3 %  6% 0% 1 1 %  8% 
University complete 1.4% 27% 41% 27% 8% 

- -- - 

* In 1964 the youngest ofrespondents would have been between the ages of twenty to twentyfive so most 
of their parents would have been in their forties. Most of the older respondents would have been between 
thirtysix and fortyfive which would correspond with their fathers being in their late fifties and early 
sixties. The education level for all Colombian men over sixty in 1964 is lower than that of the men forty 
to fiftynine, thereby resulting in a bias. Column 1 overestimates slightly the educational level for all 
Colombians in the exact same age group as respondents' fathers. 
*" Source: G.W. Rama, El Sistema Universitario en Colombia (Bogota, 1970) p. 76, citing 8 Censo de Poblacion 
(July 1964). 

a breakdown of the data by law school. The results leave little doubt about the 
privileged family background of most lawyers. Only three percent of respondents' 
fathers never finished primary school, as compared with seventy-eight percent of 
Colombian men between the ages offorty and fiftymine in 1964. Sixty.eight percent 
of respondents' fathers attained an educational level which placed them in 
approximately the upper three percent of their generation. 

The expansion of higher education and the growing number of Colombians 
attending universities during this period imply considerable social mobility through 
higher education, but it is surprising how restricted the trend appears to be. If a 
person in the age group of respondents' fathers had not finished secondary school, 
there was little chance that his children would obtain access to a university. The 
normal pattern was for a successful individual's children to finish secondary school 
and then to do well enough economically to send their children to a university. 
Social mobility through education appears to occur over a minimum of two or three 
generations. 

The relationship between the education ofrespondents' fathers and respondents' 
law schools is also consistent with the public images of the sch~ols .~l  The major 
differences are at the extremes between Rosario and Javeriana on one side, 
regarded as the traditional universities for the elite, and Libre and Gran Colombia 
on the other, seen as serving the upwardly mobile middle-class. Forty-one percent 
of fathers of respondents from Javeriana and Rosario held a university degree 
compared with only eight percent from Gran Colombia and Libre. At the other 
extreme, thirty-one percent of the graduates of the latter two schools come from 



Table VII. Educational Lmel $RespondentsJ Mothers 

Mothers of Mothers of Mothers of 
respondents respondents respondents 
from from from Mothers of 
Javeriana & Externado & Libre and all 
Rosario National U Gran Colombia respondents 

Level of education [N-391 iN-371 [N=261 [N-1021 

No formal schooling 0 3% 0 1 % 
Primary incomplete 9% 3% 4% 3% 
Primary complete 10% 27% 23% 20% 
Secondary incomplete 33% 22% 31% 28% 
Secondary complete 54% 35% 42% 44% 
University incomplete 0 8% 0 3% 
University complete 0 3% 0 1 % 

families where the father had a primary education or less as contrasted with eight 
percent of the graduates of the more elite schools. These results did not vary much 
between the two generations of respondents even though the relationship one 
would expect between age and father's education did exist.'* 

In comparison with the data on father's education, the results of the question 
concerning the educational level of respondents' mothers do not vary much among 
the three law school pairings. (See Table VII) The direction of the relationship is still 
the same with the percentage of mothers finishing high school being highest for the 
two elite schools, but the results are not statistically significant. The data reflects how 
recent a trend access to higher education is among Colombian women;13 a majority 
of respondents' mothers obtained at least some secondary education, but only one 
finished a university degree. At the same time, the high percentage of respondents' 
mothers who had some secondary education illustrates the relatively high status of 
all but a few of respondents' families. 

Fathers' Occupations 

Table V111 provides a comparison of the occupations of respondents' fathers with 
the occupations of all working Colombians at the time of the 1964 census. The 
coding categories for the census and for this study do not match exactly, but the 
differences are clear. The occupational distribution of respondents' fathers is the 
inverse image of the distribution among all economically active Colombians. 
Ninety-four percent of respondents' fathers were engaged in occupations which 
placed them in the upper twentydive percent of Colombia's occupational 
structure.14 

The relationship between father's occupation and law school parallel the findings 
on father's education. (See Table 1x1 Over half the fathers of Rosario and Javeriana 
graduates were professionals, important public figures, large landowners, or 
executives in private institutions. The same figure for Gran Colombia and Libre was 
only sixteen percent.15 



Table VIII. The Major Occupations ofRespondents'Fathers Compared with the Distribution 
of all Economically Active Colombians in 1964 * /N=l02] 

1964 census 
Respondents' of the Colombian 

Occupation fathers population 

1. Day laborers 0% 45% 
2. Small farmer 4% 
3. Small merchant 2 % 26%'" 
4. Salaried employees without special formal 

education 13% 15% 
5. Medium size landowners with permanent 

employees 12% 
6. Medium size commerce with staff of permanent 

employees 20% g%*"" 
7. Salaried employees with special formal 

education or technical training after secondary 
education 8 % 2 % 

8. Professionals and high level public officials 
and administrators 29% 1 % 

9. Owner or executive of large industrial, 
commercial, or financial enterprise 1 %11~11t  

10. Large landowner 13% 

" Source: G.W. Rama, supra Table VI, at p. 82, citing the 8 Censo de Poblacron (July 1964). 
"" The occupational categories used for the 1964 census do not correspond exactly to the ones used in 
this study. This figure in the census includes all independent workers, other than professionals and 
technically trained individuals, who are not employees with a permanent staff. It comes the closest to 
matching this study's category of the independent merchant and individual farmer. 
""" This figure actually includes all employers from the smallest to the largest Thus, a small percentage 
of this group actually belongs in occupational categories nine and ten and some may be small merchants 
with one permanent employee. 
""*" Since this figure represents the high level executives in the private sector and administrators in the 
public sector, it partially overlaps with category 8. 

Table IX also includes a breakdown of the results by date of graduation to 
illustrate the marked change in family backgrounds of graduates of National 
University and Externado. Among the older generation, these two schools attracted 
more students from families with prestigious fathers than did Rosario and 
Javeriana. However, the draw of the latter schools from such families increased by 
seven percent between 1951 and 1967 while Externado and National University 
show a decline of thirtymine percent. 

The shift in the family backgrounds ofstudents attending National University and 
Externado is consistent with many of the older respondents' views on the changing 
character of National's law school. For example, one respondent made the 
following comments on his alma mater's declining prestige: "National University 
offered an excellent legal education in 1947. The professors were distinguished 
legal and political figures such as Alfonso Lopez and Carlos Lleras Restrepo.16 
Today, the quality of National's law faculty has declined. There are too many young 
111.time professors and fewer distinguished Colombian jurists." 

A second reason for National University's attraction in the late Forties was the 
place it occupied in the Liberal Party. Professors such as Lopez and Lleras were 



Table D<. Occupation ofRespondent's Father by Respondent's Law School and Date ofGra- 
duation 

Law schools 
Occupational groupings 
1 2 3 4 5 

Javeriana & Rosario 
1950-5 1 Graduates 
1966-67 Graduates 
All Graduates 

National U & Externado 
1950-5 1 Graduates 
1966-67 Graduates 
All Graduates 

Libre &Gran Colombia 
1950-5 1 Graduates" 
1966-67 Graduates 
All Graduates 

All Respondents 6% 13% 39% 29% 13% 

1 Small farmer 2 Salaried employees 3 Employees with 4 Professionals, 5 Large land. 
Small merchant without technical formal training & high level owners, owner or 

training owners of medium public officials executive of 
size farms & &administrators large industrial 
commercial commercial or 
enterprises financial entity 

'1 957-58 Gran Colombia 

distinguished figures in the Liberal Party and National University Law School was 
a major intellectual center for the children of the Liberal party's left wing. One 
respondent even claimed he transferred with a group of students from Javeriana, 
a Jesuit school identified with the Conservative Party, to National University in 1944 
to fight the "Communist" infiltration of the law school. Many respondents felt the 
classroom education at National's law school was too political and that professors 
were more interested in building a political following than legal education, but they 
all agreed that it was the major intellectual center for the youth of one segment of 
the political elite. 

Today Javeriana has sustained and strengthened its influence within the 
Conservative Party but the National University Law School has lost its role in the 
Liberal Party. Constant student strife has made it difficult for National University to 
attract distinguished legal figures as professors and Externado, under the leadership 
of Fernando Hinestroza, has become the school most identified with the Liberal 
Party. l 7  National University primarily attracts students who cannot afford to pay the 
higher tuition of a private school or who prefer a politically active student life. 

While National University has become a more middleclass law faculty, the elite 
orientations of Rosario and Javeriana have become more intense. Increased access 
to higher education by the middle and lower-middle classes with the growth in night 
law schools has made a law degree less of an automatic status symbol.18 This has 
made the law school one attends more critical to subsequent career opportunities 
and to status within the profession.19 



Educational Backgrounds 

Since all respondents are university graduates, the differences in their educational 
backgrounds are reflected primarily in the type of schools they attended. For 
example, approximately twenty-six percent of respondents attended public 
secondary school, forty-seven percent parochial school, and twenty-six percent 
private school. In the case of Colombia this is not surprising because secondary 
education is still predominantly private with the Catholic Church playing a major 
role.Z0 

It is difficult to draw any firm conclusion about the comparative quality of 
secondary education in public and private schools. The students in public secondary 
schools usually lack the resources to pay for the best private education, but there are 
so few public high schools that admissions are competitive and only the students 
with the best primary school record are accepted. Consequently, the intellectual 
capacity of the public school secondary student is higher than average, and the 
education is comparable to many of the private secondary schools.21 Nevertheless, 
studies have found that the children of the upperclass do attend predominantly 
private secondary schools.22 This study's results reflect the same tendencies with 
forty.five percent of the graduates of Libre and Gran Colombia having a public 
secondary education as contrasted with only thirteen percent from Rosario and 
Javeriana. 23 

Another difference among respondents is the extent of their postgraduate 
education. There are three elements of postgraduate studies worth considering: a) 
who goes on for additional education and why, b) where they study and what type 
of training they obtain, and c) the impact postgraduate studies have on future legal 
careers. 

Postgraduate studies abroad are expensive and the type of language skills a 
Colombian needs to compete successfully in a degree program in a non4panish 
speaking university are only available in Colombia's most prestigious and costly 
private schools. Consequently, most Colombian law graduates who study abroad 
and complete degree programs are from the upper class with private school 
backgrounds. Because of their upper-class family status and their social and political 
contacts, they would probably have successful careers in Colombia irrespective of 
their foreign training. 

Lawyers who seekadditional training in Colombia are likely to be from a different 
background. The only postgraduate courses available in Colombia are offered in the 
evenings for practicing attorneys who work full.time and attend classes three or four 
evenings a week. They are designed to give the lawyer additional expertise in a 
specific field, and they are oriented toward fields where there is the greatest demand 
among young lawyers struggling to make it in private practice such as criminal and 
labor law. One would expect these courses to be taken by night school graduates 
who lack the necessary family contacts to obtain good positions at the beginning of 
their legal careers. There is little reason to believe their careers or future incomes 
are enhanced much by the additional training in Colombia. 



Table X. Percent ofRespondents Earning over 25,000 Pesos Monthly by Type p o s t  Graduate 
Education 

Type of education: 

Percent 
earning over 
25,000 pesos 

Post graduate education abroad IN=231 48% 
Post graduate training in Colombia [N=30] 20% 
No post graduate training [N=501 34% 
All respondents [N=l03] 33% 

The sample was not large enough to permit any certain conclusions as to the 
importance of postgraduate training, but the results are generally consistent with 
the above observations. Twenty.three respondents, twenty-two percent of the 
sample, had been enrolled in some form of postgraduate training abroad for more 
than six months, and over half of them were graduates ofJaveriana and R ~ s a r i o . ~ ~  
Interestingly, approximately one-third of these individuals did not study law abroad. 
Instead, they enrolled in an economics program or a business school to prepare 
themselves for a career in business and finance. Another thirty-five percent studied 
a combination of public administration and administrative law. These trends away 
from law were reflected in their careers after they returned to Colombia. Forty-four 
percent of respondents who studied abroad are involved in the administration of 
financial institutions, semi-public corporations, or government bureaucracies and 
they spend well under one.half of their time in law related work 

As Table X illustrates, those who studied abroad have done better financially than 
the remainder of re~pondents ,~~  but the results may be more related to their family 
status and the Colombian law school they attended than the special training they 
received abroad. For example, the same figure for all graduates of Rosario and 
Javeriana indicates that over fifty-four percent of them are earning over 25,000 
pesos. The graduates of the non-elite schools who studied abroad have not had 
particularly distinguished careers.26 In fact, only respondents from Javeriana and 
Rosario ever completed a degree program in a non-Spanish speaking nation. 

Respondents from the other four faculties viewed their experience abroad as an 
opportunity to broaden their cultural and educational background, but they only 
audited courses or received certificates of attendance. The five who finished a 
degree program, out of the total of twenty-three who studied abroad, had 
exceptionally distinguished careers in C~lombia,~'  but they also had upper-class 
family origins and they studied at the most prestigious Colombian law schools. The 
fact they finished a degree program abroad is simply another indication that they 
possessed the necessary combination of family status, political contacts, personal 
dedication and intellectual ability to succeed in Colombia's social environment. 

Respondents who completed postgraduate training in Colombia are a very 
different group. Few of them are graduates of one of the elite law schools.28 They 
are wideiy distributed among different types of occupations, but the largest percent 
are private practitioners representing primarily individual clients in l i t i ga t i~n .~~  



Only twenty percent of this group has made it into the upper income categories. (See 
Table X) 

The fmal source of information on the educational background of respondents 
is concerned with their environment while attending law school. Until recently, all 
Colombian law schools scheduled courses at hours which would make it easy for 
students to work at least halfhime. This was justified as being necessary to enable 
students to finance the cost of their legal education and to obtain practical 
experience to supplement the theoretical orientation of law school lectures. Of 
course, it also has advantages for the part-time faculty who normally work at a 
full-time government position or practice law and still teach. 

In addition, legal education in Colombia is not intellectually demanding.30 During 
the academic year it consists of a series of classroom lectures with few assigned 
readings and little or no daily preparation by students. The only intense period of 
study is just prior to examinations when students memorize their classroom notes 
and perhaps consult the more famous authors referred to in the class lectures. The 
combination of course scheduling and little outside reading or research leaves the 
normal law student with an ample opportunity to work at least part-time while 
completing his law school education. 

The data supports this general picture of Colombian legal education. Sixty.five 
percent of respondents worked at least part.time while studying law and fifteen 
percent worked full-time. The respondents who worked full-time were all graduates 
of Gran Colombia and Libre where a student can attend early morning and late 
evening classes and still complete his legal education in the normal five years. Most 
of those who worked said they did so to help finance their legal studies, except for 
Rosario and Javeriana graduates who were primarily motivated by nonmonetary 
family pressures or the need to obtain practical experience." 

The most common part-time work was as a clerk or secretary for a judge or as 
an employee in a government bureaucra~y .~~ Only ten percent ofthose who worked 
were able to find a practicing attorney in the private sector who was willing to 
employ them and provide training. The critical factors determining the position 
they obtained was their network of personal and family contacts.33 Only four 
respondents obtained a part-time position by applying directly to the employer 
without having a family friend, political contact, professor, or classmate act as an 
intermediary. The network of contacts they developed working as a student also 
became a key factor in their careers after graduationJ4 

Legal Roles and Career Patterns 

The function Colombian law schools have played in providing the basic education 
for the society's "cultured generalist" is changing with the diversification of higher 
education and the growing demand for more specialized knowledge, but this role 
has not totally disappeared. This study's results, and the one carried out in 1967, 
indicate approximately one-fifth to one.quarter of all law graduates still pursue 



Table XI. Current Occupation $Respondents by Law School 

1 2 3 4 
Gran 

All Javeriana Externado Colombia 
respondents & Rosario & National U. & Libre 

Current occupation [N-101'1 [N=381 [N-361 [N-271 

1. Judge, prosecutor, or other 
position in a legal 
institution below the level 
of a superior court of a 
department 5% 

2. Salaried on the legal staff 
of a government agency 1 % 

3. Salaried on the legal staff 
of a private institution 3 % 

4. Independent commercial 
activity 4% 

5. Head of a department with 
non legal functions in a 
government agency 1 % 

6. Head of a department with 
non law functions in a 
private institution 1 % 

7. Head of a legal department 
in a government agency 5% 

8. Head of a legal department 
in a private institution 4% 

9. Private practitioner pri. 
marily engaged in litigation 40% 

10. Magistrate on the superior 
Court of a department or the 
Colombian Supreme Court 
or Counsel of State 3 % 

1 1. Law Professor (Full.time) 2% 
12. High level administrator in 

public agency or politician 3% 
13. Executive in private 

institution 12% 
14. Private attorney primarily 

serving as legal advisor or 
planner 17% 

"Two respondents had retired 

careers in non.legal roles. Most of them begin their careers with some type of legal 
position and then go into politics or to work for a government agency or a private 
financial institution in an administrative capacityS3' Many of them, however, 
continue to rely heavily on their legal knowledge and training in political or 
administrative roles36 

Rosario and Javeriana are the schools which have the most graduates pursuing 
non-law careers3' (See Table XI) They are primarily executives in financial 
institutions or public utilities.38 Similarly, the Rosario and Javeriana graduates 
engaged in private practice tend to be legal advisors with private companies as their 
major clientele. 



Table XII. Occupational History ofRespondents [N=I 031 

Percentage of 
Respondents' respondents 
first position working in each 
after gradua. occupation at 
don from law some time dur. Current 

Type of work school ing their career occupation 

1. Private practice 11% 74% 55% 
2. As a judge or prosecutor 

in the court system 47% 70% 8 % 
3. In a government position 

other than the legal process 25% 50% 10% 
4. In a private or semi.public 

institution 15% 31% 20% 
5. Other 2% 7 %  

The respondents who studied at Libre and Gran Colombia are not as closely 
identified with Colombia's dominant economic interests. Seventy percent of them 
are litigators in private practice representing individual clients, mostly from the 
middle and lower classes, and none of them are business executives or corporate 
legal  advisor^.'^ The occupational distribution for the National University and 
Externado is again between these two extremes. 

At the more general level, most respondents eventually go into the private 
practice of law as litigators or as legal advisors.40 Interestingly, the next largest single 
category are the executives in private corporations. Only eight percent of 
respondents were working in the legal process as judges, magistrates or prosecutors 
and six percent in the legal department of a government agency. The small 
numbers in the latter legal roles appear to be more a reflection of the current level 
of respondents' careers than an indication of the percentage of Bogota law 
graduates actually employed in the legal process or in government agencies. 

Most young Colombian lawyers obtained their first practical legal experience 
working as a judge or in a government agency. (See Table XI11 The typical 
respondent's first position was as a municipal court judge shortly after graduation. 
After one or two promotions in the judiciary, he moved to a position on a 
government legal staff. These jobs gave him the chance to learn skills and the 
opportunity to develop contacts among a network of lawyers and potential clients. 
After approximately four to five years in public sector positions, the lawyer normally 
moves into private practice or seeks a higher salaried position in a private institution. 
If he cannot make more in private practice after a couple of years than he would 
earn on the legal staff of a government agency or at an intermediate level in the 
judiciary, he often returns to a public sector legal position. He then remains in the 
public sector until he retires with a pension and can try private practice to 
supplement his guaranteed pension income. 

There were many variations of this typical pattern. If the lawyer was successful 
in private practice, he still might return to government for a limited period of time 
to hold a political office or to work as a high level administrator or legal advisor to 



a ministry. His public salary would normally be less than his income from private 
practice during this period, but he could anticipate recuperating any loss when he 
returned to private practice. His government experience and contacts would 
increase the value of his subsequent legal services as an advocate ofprivate interests 
before government agencies. 

The pattern of moving from the judiciary to a government agency and then into 
private practice with the option to return to the public sector is not common to many 
civil law jurisdictions. In fact, the tradition in most European civil law jurisdictions 
is for young law graduates to make a choice among a variety of distinct career lines 
shortly after graduation. Professor Merryman describes the law graduate's situation 
in a typical civil law nation as follows: 

"He can embarke on a career as a judge, a public prosecutor, a government lawyer, an advocate, or a 
notary. He must make this decision early and then live with i t  Although it is theoretically possible to move 
from one of these professions to another, such moves are comparatively rare."41 

There are undoubtedly many reasons why legal careers in Colombia deviate from 
the typical European civil law jurisdiction, but the major cause is probably the low 
salaries ofjudges and government lawyers and their lack of prestige within the legal 
community. The government's recent efforts to create a career judiciary have not 
been supported by sufficient public fmds to pay judges a salary similar to the 
earnings of the average private attorney. Prior to the expansion of the private 
demand for legal services accompanying the growth in commerce and industry, 
public legal positions were comparatively more attractive, but today they are mostly 
a training ground for young lawyers and a fallback for the attorney who does not 
do well in private practice. 

These observations are supported by the data on respondents' incomes. At the 
time of the interviews in 1973, judicial salaries ranged from approximately 5,400 
pesos monthly (U.S. $2 16) for a municipal court judge to 12,000 pesos monthly (U.S. 
$480) for a magistrate of the highest district court.42 Of course a justice of the 
Supreme Court enjoys considerable prestige, but he only earned 20,000 pesos 
monthly (U.S. $800). The average private practitioner in the sample earned around 
25,000 pesos monthly (U.S. $1000) and no private attorney admitted to earning less 
than 10,000 pesos (U.S. $400) (See Table XIII). Similarly, the top salary for a 
government lawyer is about at the level of the average private attorney. A 
government staff lawyer earned from 6,500 pesos to 10,500 pesos which made the 
best staff attorney's job about equivalent to the least well-off practicing lawyer. 
Public sector salaries appear to set the lower limits on the cost of private legal 
services. 

The relationships between family status and law school and between law school 
and current occupation suggest that both family connections and social relations are 
important to an attorney's career. The data indicates, however, that the more 
important variable is the law school. The relationship between the status of a 
respondent's family and his current occupation and income disappears when 
controlled for the influence of the law Family status is important for access 
to the more prestigious law schools, but once a student is enrolled, the friends he 



Table XIII. A Comparison ofthe Mean and Median Income ofRespondents Employed as 
Government Lawyers, as Private Practitioners, and as Lawyers in Private or Semi-Private 
Institutions 

1 2 3 4 
Salaried lawyers 

Top government Salaried lawyers in private or 
legal advisors in government Private sembprivate 
from sample of positions from practitioners bureaucracies 
government sample of law from sample of from law 
lawyers' graduates law graduates graduate sample 
IN-201 IN=lOl [N=451 [N=17] 

Mean income 14,450 16,500 25,300 23,800 
Median income 13,500 16,000 22,000 25,000 
Range 8,000 6,500 10,000 7,000 

to to to to 
22,500 26,500 99,000 70,000 

- P P P P - 

"This sample was selected at random from alist of the fiftykx most influential national government agen. 
cies. From the fifty.six, a sample of twenty institutions was drawn. From each of the sample in, ctitutions 
either the headofthe legal staff or the principal legal advisor was interviewed. For methodology, see Chap. 
ter 111. 

develops, his relations with professors, and the school's placement network become 
the critical factors in his future career. 

Respondents' general comments on the factors which determine a lawyer's 
success support these observations. Table XIV summarizes their specific views on 
what is important for an attorney's career, but in many ways their general 
comments were more interesting. In discussing what makes a successful young 
lawyer, the graduates of the night schools combined law school, social relations and 
political contacts. They claimed the deans and professors of Rosario, Javeriana and 
Externado form the core of a network which guides the careers of their law 
graduates. The schools use the influence of their older graduates and professors to 
place young lawyers and the faculty serve as contact points recommending the 
graduates for better positions as they obtain more experience. The graduates, in 
turn, are expected to help other young lawyers from their alma mater and to 
perform political favors for members of the school's network. Since most law 
schools are linked to a political party, the extent of their network can also be an 
important factor in determining the outcome of more general political conflicts.44 

There is less cohesion among the graduates of Gran Colombia, Libre, and 
National University. These law schools lack continuity in their leadership and they 
do not have a cohesive alumni association. As a result, some of their graduates felt 
they had been shut-out of the best career opportunities irrespective of their legal 
capabilities. 

In response to the more specific question on the relative importance of different 
factors to a lawyer's career, respondents continued to regard social relations, 
political connections and law school as more important than family's social status. 
(See Table XIV) Legal knowledge and professional ethics also ranked high, but this 
is not surprising because any other reply would be a severe criticism of the 



Table XIV. Respondents'Views on theRelativeZmportance ofl)@erentFactors to an Attorney's 
Professional Career 

""Y 
important Important Unimportant 

1. Professional ethics 
2. Legal knowledge 
3. Family's social status 
4. Being a professor 
5.  Publishing 
6. Political connections 
7. Knowledge of foreign languages and 

legal systems 
8. Law school 
9. Social relations 

profession. From the perspective of how important one would expect lawyers to 
regard legal skills and ethical reputation, it is interesting that twelve percent felt 
legal knowledge was unimportant and one-quarter felt the same way about an 
attorney's ethical standards. These respondents tended to be graduates of the night 
schools who were critical of the legal skills of "prestigious" attorneys from Rosario 
and Javeriana who work as legal advisors to large corporations. On the other side, 
the legal advisors tended to emphasize their distance from the "unethical" and 
"undesirable" environment of litigation. These contradictory perspectives on legal 
roles reflect the bar's internal stratification, the marked differences in the services 
respondents provided, and their distinct working environments. 

Stratification In The Bar 

Table XV provides a picture of the relationship between the two principal 
background variables, family status45 and law on the one hand, and current 
0ccupation,4~ type of clientele,@ and income on the other. Students 
with well educated parents working in high status occupations are more likely to 
attend Rosario or Javeriana. The graduates of these schools have a greater 
probability of earning a high income working for business or financial interests as 
an executive or legal advisor specializing in commercial law. A graduate of Gran 
Colombia or Libre tends to work as a judge or prosecutor for four to five years and 
then to represent white collar employees, small merchants, farmers, or workers 
with problems in civil, labor or criminal law. 

This pattern of stratification in the bar has created at least two different worlds 
of legal practice. The legal advisorS0 has a large private office with a separate 
location for his secretary and a place for clients to sit while waiting. Most clients 
either have a permanent relationship with the legal advisor or have used him before 
for specific legal problems. Clients are treated with deference and they have 
considerable control over the terms of their relationship with the attorney and the 
legal actions he takes on their behalf. 



Table XV. Matrix ofSpearman Correlation Coeflcients Among Indicators ofSocial Origins, 
Educational Background and Current Working Environment" 

Type of Field of 
Law clientele or Current speciali- 
school employer occupation zation Income 
[N=1031 [W1031 IN=l03l IN-l031 IN-821 

Social and .31 .32 . l 3  .20 . l8  
economic status Sig. ,001 Sig. ,001 Sig. ,089 Sig. ,023 Sig. ,049 

Law school .55 .4 1 .23 .37 
Sig. .001 Sig. ,001 Sig. .009 Sig. ,001 

Type of clientele .25 .27 .24 
or employer Sig. ,006 Sig. ,003 Sig. ,015 

Current occupa. .27 .55 
tion Sig. ,003 Sig. ,001 

Field of speciali. .24 
zation Sig. ,013 

"For the ranking of categories on SES, Law School, Clientele, Occupation and Field of Specialization, see 
notes 45 through 49. 

The setting for litigators representing middle and lower-middle class clients is 
distinct. Approximately sixty percent of these lawyers had one small room for an 
ofice. The lawyer's desk was normally on one side of the room, the secretary's on 
the other, and clients sat on chairs along the wall or stood in the hall while waiting 
to speak with the lawyer. In numerous offices, this researcher waited with four or 
five clients and we overheard the lawyer's discussion with each client prior to our 
turn. There was little concern for a client's privacy; social distance between attorney 
and client was maintained; and there was little effort to explain legal procedures to 
the client. The relationships were ofa patron-client character with the lawyer firmly 
in charge and able to shape the transaction to protect his economic needs as well 
as his client's legal interests. 

Attorneys working in these two distinct environments have little in common. 
Litigators regard legal advisors as business consultants or professional 
intermediaries who use personal contacts and a knowledge of government to make 
a living. They are disdainful of the legal advisor's inability to litigate, and, as noted 
earlier, the legal advisors make a point of their distance from the "undesirable" 
world of litigation. 

These divisions within the bar appear to be both a result of the class structure and 
a factor maintaining class differences. Lawyers serving the dominant economic 
interests have higher incomes and they enjoy more prestige and influence in the 
bar. They, in turn, can use their influence to protect their clients' interests through 
the bar's law reform activities and through their control over legal education and 
the training of young lawyers. They develop the legal instruments the dominant 
classes use to aggregate wealth and to protect their control over the society's 
productive resources. 

Class differences also contribute to the individual litigator's capacity to dominate 
the attorneyclient relationship with middle and lower income groups. Lawyers 
serving these clients maintain an aura of expertise combined with social distance. 



They use this aura to help shape an acceptance of the existing social hierarchy by 
determining what are legitimate demands on the political and economic systems. 
In other words, the demands or needs which people perceive as legitimate are 
partially determined by the organization of legal services and by what the attorneys 
recognize as a legal right.51 Attorneys' responses reflect a combination of their 
training, their position as a part of the privileged classes, and the legal needs of the 
economic groups on whom the profession depends for its economic security. 

At a more concrete level, the fact that legal careers have developed so that 
lawyers tend to work for the government when they are young and inexperienced 
or when they do not succeed in private practice, suggests the quality oflegal services 
in the public sector is likely to be inferior to the legal counseling obtained by private 
clients. In addition, the more competent young attorneys will have an incentive to 
use their government position to develop contacts which will eventually advance 
their private legal careers. If this is true, one would expect to find tension in public 
legal roles when the legal or policy interests the government attorney represents are 
in conflict with the interests of the clients the attorney eventually hopes to serve in 
the private sector.52 Another consequence of the way legal careers develop and the 
pattern ofprestige within the bar is the limited legal capability of the judiciary. These 
questions and others raised by the organization of the bar are central to the 
subsequent chapters on the profession's working environments. 

Notes 

1. For an analysis of the Colombian class structure,seeT. L. Smith, ColombiaSocialStructure andtheProcerr 
$Development (Gainesville, 1967). 

2. Oficina Intemacional Del Trabojo, hacia elpleno empleo (Bogota, 1970) at 455. 
3. The average exchange rate during the interviews from January to June 1974 was U.S. $ 1 ~ 2 5  

Colombian pesos. For the distribution of income among the working population of Bogota see DANE, 
Encuesta de Hogares 120, cuadro 18 (Bogota, 1970). The 1970 income figures given in the DANE table were 
adjusted by a factor of 170% for inflation between 1970-74 before making the comparison with the 
monthly incomes of respondents. 

4. See Encuesta de ~ o ~ a r e s ,  supra note 3. 
5. See infra Table X V  and text at notes 45-49. 
6. See ~ n f r a  text at note 50. 
7. Since the population of birth place is based on 1968 estimates and the older group of respondents 

were mostly bom in the twenties and the younger in the forties, this table overestimates their urban 
origins. 
8. Approximately 20% completed their secondary education in an urban center other than Bogota. 
9. The overall figures for increasing urbanization in Colombia show that approximately 29% of the 

population lived in cities of over 100,000 in 195 1 .  This figure had increased to 4 7 % at the time of the 
nauonal census in 1964. The trend toward urban origins among Bogota lawyers is no faster than that of 
the whole population and it may be slower. See, G. W. Rama, El Sistema Universitario en Colombia (Bogota, 
1970) at 31. 

10. For an analysis of improvement in the education level from one generation to the next and social 
mobility in Colombia, see G. W. Rama, supra note 9, at 72-79. 

11. A test of the relationship between the three groupings of law schools and the level of father's 
education yielded a Spearman correlation coefficient of .28 significant at the ,002 level. 

12. The relationship between respondent's age and father's education is a result of the rapid expansion 
ofhighereducation in Colombiaoverthe past forty years. Interestingly it was not as statistically significant 



as the relationship between law school and father's education. Age of respondents and father's education 
only yielded a Kendal correlation coefficient of -.l9 significant at the ,002 level. 

13. See G. W .  Rama, rupra note 9, at 55-60 analyiing the access of women to higher education in 
Colombia and comparing the percentage of women students in Colombia with the percentage in other 
Latin American counmes. 

14. The methodology used to draw the sample does create a bias toward lawyers of high social and 
economic status because of the percentage of respondents from the upperclass schools of Rosario and 
Javeriana. Nevertheless, this bias does not affect the basic conclusion on the middle and upper-class origins 
of lawyers since 88% of respondents from Gran Colombia and Libre also come from families in the upper 
25% of the occupational scale. 

15. A statistical test of the relationship between law school attended and father's occupation, using the 
ten categories of Table K, yielded a Spearman correlation coefficient of .32, significance ,001. 

16. Alfonso Lopez Michelson was elected President of Colombia in 1974, and Carlos Lleras Resaepo 
was elected to the Presidency in 1966. Both are leaders of the Liberal Party. 

17. Externado Law School was started in 19 18. From 1933 to 1963 Dr. Ricardo Hinestroza was rector, 
and the current rector is Dr. Fernando Hinestroza, son of the founder. Both father and son have been 
influential figures in the Liberal Party. Femando Hinesaoza served as Minister ofJustice and for a brief 
period as Minister of Education during the Presidency of Carlos Lleras Restrepo. 

18. From 1969 to 1974 the number cf law schools listed by the Institute Colombiano Para el Fomento 
de la Educacion Superior [ICFES], the government body responsible for regulating higher education, 
increased from 16 to 25. Two of the new law schools are oriented primarily toward night students in the 
urban centers, and when combined with Gran Colombia, Libre, and the night law school in Cali (Santiago 
de Cali), these five urban night law schools were educating over 50% of h e  students enrolled in law in 
the mid.seventies. See "Evolucion de la Maaicula en las Facultades de Derecho Durante 1965-1973," a 
table prepared for the internal reporting of ICFES. 

19. See supra Table XV. 
20. Between 1958 and 1962, when most of the younger respondents were in "bachillerato," private 

schools supplied approximately 65% of the secondary education. Dane, Boletin Mensual de Estadistica No. 
2 l 9  (Bogota, 1969) at 124. 

21. See G. W Rama, supra note 9, at 68-7 1. 
22. A study comparing students at Javeriana, University of the Andes, and National University yielded 

the following distribution between private and public secondary education: 

U. Javeriana U. Andes U. National 
(1964) (1964) (1967) 
N-231 N-642 N=9,873 

public 10% 8 % 39% 
private 87% 90% 61% 
no information 3 % 2% 
p p  p p  

See G. W .  Rama, supra note 9, at 69. 
23. Twentyfive percent of the graduates of National University and Externado had a public secondary 

education. 
24. Fifty.seven percent were also from families ranked as upper.class on an SES scale, based on father's 

and mother's education and father's occupation, as compared with 33%of the whole sample coming from 
families who ranked high on the SES scale. The relationship between these two variables, however, was 
only significant at the .02 level. 

25. There was no statistically significant relationship between post graduate studies and subsequent 
income or position. 

26. Only one out of the 10 who came from a non.elite school had an income over 25,000. They were 
mostly employed on the staff of government legal departments or as individual litigators representing 
clients in the criminal and civil law fields. 

27. Of the two older respondents who finished degrees abroad, one is the head of a large bank and 
the other is on the ~ u ~ r e m ~ ~ o u r t  of Colombia. ~ m o n ~  the three younger respondents, one is a partner 



in a law firm serving primarily foreign business interests, one is the second man in a key government 
institution in the export sector ofthe economy, and the third is head ofa public development corporation. 

28. Only 10% of the graduates from Javeriana and Rosario have completed some form of additional 
legal training in Colombia as compared with 43% of the Externado and National University graduates 
and 37% of the Libre and Gran Colombia graduates. 

29. Forty percent ofrespondents who have completed postgraduate studies in Colombian law schools 
fall into the occupational category for litigators representing primarily individual clients. 

30. See tnfia Chapter D(. 
3 1. Sixty.four percent of the 67 respondents who stated they worked during their legal education gave 

the financing of their education as their principal reason for working. For Libre and Gran Colombia the 
figure was 87 %.It decreased to 60% for Nationaluniversity and Externado. The figure was 46% for Rosario 
and Javeriana. Most respondents who worked while studying at one of the elite schools were from the 
older generation. 

32. Fiftymine of the respondents who worked while studying provided information on their jobs. 
Forty-six percent worked for a judge, 19% worked in a government bureaucracy, 15% were engaged in 
some type of commercial activity, and 10% worked for a practicing attorney. Others were policemen, 
teachers, or in the military. Only 3% worked in positions which could be classified as blue collar jobs. 

33. Fiftymine respondents also gave information on how they obtained their work while studying. 
0ne.quarter of them got their job through family contacts. Another 20% were referred by a "friend." The 
other intermediaries mentioned were as foUows: political contacts 17 %, a law school professor 12%, and 
classmate 7%. Only 7% of them directly sought out the position without going through an intermediary. 

34. Respondents' first positions after graduation were also obtained primarily through personal 
contacts. The means used to obtain their first permanent jobs were as follows: (N-85). 

family contacts 18% 
political contacts 21% 
law professor 25% 
classmate or a friend 14% 
through employment while studying 8% 
required service in rural judiciary 6% 
applied with no intermediary 5% 
competitive examination 3% 

35. Twenty-one percent of respondents in this study occupied positions as administrative personnel 
in government agencies, as administrators in banks, insurance companies, or business corporation, or as 
individual businessmen engaged in commerce. The 1967 study of 656 Colombian law graduates found 
26% of them engaged in non-law occupations. Both studies probably underestimate the percentage who 
are engaged in non.law work because the methods which are available to locate respondents for 
interviews makes it easier to find practicing attorneys than any other occupational group. 

36. Approximately one.third of the respondents engaged innon.law careers stated that they continued 
to rely heavily on their legal knowledge. In the case of the 1967 study approximately 50% of the 
respondents involved in non.law occupations claimed to use law more than half the time in their work 

37. A test of the relationship between law school and occupation classified as legal or non-legal yielded 
a Spearman correlation coefficient of .30, significance ,001. A 'legal position" is defined as one where the 
individual performing the tasks involved must hold a degree in law, e.g., a practicing attorney, judge, 
prosecutor, or a salaried legal advisor to a government agency or private institution. Either the 
constitution or statutes require the appointee to hold a degree in law to fill any of these positions in the 
public sector. In the private sector an individual holding one of these positions without having alaw degree 
would be engaged in the practice of law without a license in violation of the Colombian Constitution and 
regulations promulgated by the Ministry ofJustice. See Art 40, Constitution ofcolornbta. Decree 320 of 1970. 

38. Fourteen of the twentyone respondents engaged in nonlaw occupations are graduates of Rosario 
and Javeriana. Ten of the fourteen are executives in the following types of institutions: financial 
institutions, three; semipublic corporations, three; a cooperative, one; a private lobbying association, one; 
a private university, one; and a foreign corporation, one. 

39. Of the nineteen litigants from Libre and Gran Colornbia, twelve(6396)represented primarily small 
merchants, employees, small farmers and blue.coUar workers. Only one had a corporation as his major 



client and this was in the labor field. The remaining six had a mixture of individual clients from different 
strata of Colombian society. 

40. Respondents were classified as litigators or legal advisors according to the following criteria: a) if 
they devoted more than 50% of their time to legal problems involving court litigation, they were classified 
as litigators; b) ifthey devoted more than 50% oftheir time to planning the legal affairs of clients to prevent 
future legal problems, they were classified as legal advisors; and c) if neither of these functions absorbed 
more than 50% of their practice because of the time they devoted to settling existing legal conflicts prior 
to the initiation of court litigation or administrative procedures, then they were classified according to 
whether their overall practice was more oriented to litigating or legal planning. 

4 1. J. H. Menyman, The Civil Law Tradition: An Introduction to the Legal Systems of ledern Europe andLatin 
America (Stanford, 1969) at 109. 

42. These figures are based on the income information provided by a young judge in late 1973 who 
was just starting his career and who was interviewed during the pretest and by the Magistrates interviewed 
as a part of the sample. 

43. The indicator of social and economic status(hereinafter SES) was consrmcted out ofa combiation 
of father's education, mother's education and father's occupation. See infia note 45. The correlation 
between SES variable and current occupation was only .l3, significance ,089, and when controlled for 
university there was no relationship. The correlation coefficient between law school and current 
occupation is .4 1, significance .00 1. When it is controlled for the effects of SES, the relationship is reduced 
to .23, significance ,020. 

44. Historically, Externado, National University, and Libre have been identified with the liberal party. 
Javeriana and Gran Colombia are more closely linked to the conservative party. Rosario graduates 
appeared to be more of a mixture of both parties. During the Conservative government of President 
Pastrana, Javeriana was commonly regarded as being very influential. 

45. The indicator of family status was created by formulating a social and economic scale weighted 
to make the combination offather's and mother's education levels similar in value to the weight assigned 
to father's occupation. The codingvalues assigned to both mother's education and father's education were 
as follows: no formal schooling = 0; primary incomplete or complete = 1; secondary incomplete = 2; 
secondary complete = 3; university incomplete = 4; and university complete = 5. The coding values for 
father's occupation were: laborer= 0; small farmer, small merchant or salaried employee without formal 
education = 2; medium size landowner, medium size owner commercial enterprise, or employee with 
technical training = 4; professional or high level public administrator= 6; and owner or executive of large 
indusmal, commercial or financial enterprise br large landowner = 8. The three variables combined 
resulted in a possible SES value for any respondent from 0 to 18. The actual values ranged from 3 to 16. 
~ e s ~ o n d e n t s w e r e  widely distributed d o n i  the scale with the greatest number concengated at the values 
6,8;10 and 14.   he following scale with four levels was createdto reflect the concentration ofrespondents 
at each level: values 3-6 =lower middle; values 7-9 =middle; values 10-1 2 =upper middle; a d  values . . 

13-1 6 = upper. 
46. This variable is based on the three groupings of law schools ranked as follows: 1 )  Gran Colombia 

and Libre, 2) Externado and National U,,-and 31 ~ o s a r i o  and Javeriana. 
47. For the ranking of occupations see Table XI. 
48. For the methodology used to determine the major clientele served by each respondent see infra 

Chapter VII, Tables XXIII and XXIV. For the correlations, the respondent's clientele or employers were 
ranked as follows: 1) mixture of small merchants, workers and c~mpesinos, 2) mixture of white collar 
employees and small merchants, 3) mixture of individual clientele and business corporations, 4) unions, 
5) medium size business, 6) government agencies, and 7 )  large business, foreign interests, large 
landowners, high level executivees, and professionals. 

49. The rankings for field of specialization from low to high prestige were as follows: 1) generalist, 2) 
debt collection, 3) criminal law, 4) labor law, 5) general practice only in civil area, 6) administrative and 
other public law, and 7) commercial law and other business law fields. 

50. For a definition of the difference between legal advisors and litigators see supra note 40. 
5 1. See L. Mayhew, "Institutions of Representation: Civil Justice and the Public," 9 Law6Soc)  Rev. 401 

at 404 (1975). 
52. See i n j a  Chapter VI. 



Chapter V 

Lawyers in the Court System 
A legal process administered by a court system which is at least formally 
independent of direct political control can fulfil1 a variety of functions for the state. 
Three of the more prominent are a) resolving disputes between private parties, b) 
providing an avenue for private parties to make claims of right against the state, and 
c) simultaneously constraining and legitimizing the state's power through the "rule 
of law." The information obtained on legal roles through the interviews with judges 
and lawyers does not provide a basis for any thorough analysis ofthe extent to which 
Colombian courts actually perform these functions, but it is suggestive. First, 
however, an overview of the court system and its formal relationship with the 
political process is needed to provide a context for considering the implications of 
the findings. 

The Supreme Court and the Consejo de Estado or Counsel of State are the two 
highest courts in Colombia.' The latter, modeled after the French Conseil d'Etat, is 
the final appellate body for a separate branch of administrative courts referred to 
as the "Contencioso Administrativo"; and the Counsel also plays an advisory role to 
the exec~tive.~ The Supreme Court is divided into civil, criminal, labor and 
constitutional chambers. The first three are the final appellate bodies for all cases 
falling within their respective jurisdictions. These three chambers, combined with 
the counsel of state also reflect the division of all lower courts into civil, criminal, 
labor, and administrative branches. For the first three, the Municipal and Circuit 
Courts decide cases in the first instance and appeals from these decisions are filed 
with Superior Tribunals in each judicial district. From the superior tribunal, a case 
goes to the appropriate chamber of the Supreme Court by appeal or by cassation.' 

The Constitutional Chamber, created in 1969, is organized very differently. It has 
original and exclusive jurisdiction over any direct challenge to the constitutionality 
of a law or Presidential decree with the force of law.4 Access to the Constitutional 
Chamber is not restricted by traditional standing doctrine. Under Article 2 14 of the 
Colombian Constitution, every citizen has the right to challenge the 
constitutionality of any law, and the Supreme Court must entertain and decide all 
such cases.5 The Constitutional Chamber studies the case first and presents its 
majority opinion and dissents to the full Supreme Court for a final decision by a 
majority vote of the whole court.6 

This constitutional provision appears to have widespread potential as an avenue 
for challenging the exercise of government power, but it is not widely used.' There 
is no systematic study of the types of cases filed, but a cursory examination of the 
more prominent ones suggests that most actions are brought by a few lawyers who 
make a practice of attacking the government in power for political purposes or on 



behalf of special interest  group^.^ Only the lawyer's name need appear on the legal 
papers and it is not clear whether the lawyer is acting independently to assure the 
"rule of law" or on behalf of a client who stands to benefit from a law being declared 
unconstitutional. In any case, the subject matter of most cases makes it appear that 
the extraordinary procedure is primarily used by economically powerfd interest 
groups who are concerned about increases in government taxes or about public 
regulation of private in~estment .~ 

Very few of the actions filed under Article 2 14 could be classified as challenging 
the legality of a law or decree favoring propertied classes. There were cases where 
a law enacted for the announced purpose of redistributing wealth was challenged 
and upheld, such as the Agrarian Reform Act.I0 In that case the court ruled against 
large landowners, but only after there had been a political decision that agrarian 
reform was needed and legislation had been enacted through the normal political 
process.I1 This is quite different than the court ruling in favor of a constitutional 
challenge filed on behalf of lower class interests to stop legislation favoring the 
propertied classes. 

There are many possible explanations for the failure of working class groups to 
use direct constitutional challenges for political purposes. One is the problem of 
organization inherent in any effort to share the costs of pursuing a group goal 
through litigation. This cannot be a complete explanation, however, because 
campesino organizations and labor unions often present claims to the political 
process through organized political pressure. Working class groups may lack legal 
sophistication, but more likely their tendency to ignore the courts when pursuing 
political objectives reflects a judgment that their chances for obtaining gains are 
better through the political process and bureaucratic channels than through the 
court s t r u c t ~ r e . ~ ~  In the political process, they can bargain with votes and the threat 
of violence. In the courts, their leverage is minimal. Given the class ties ofjudges and 
the status quo orientation of legal reasoning, there is little reason for these groups 
to regard the legal process as a useful institutional forum for seeking political change 
or the redistribution ofeconomic resources. Consequently, the type oflegal conflicts 
which would raise serious questions about the autonomy of the legal process are not 
likely to be litigated. 

The special constitutional process does, however, reinforce the court's image as 
a relatively autonomous institutional process with the capacity to limit the exercise 
of political power. For example, while the field workon this study was being carried 
out, there were two prominent constitutional cases pending. The executive had 
interpreted Article 120, numeral 14 of the 1968 Constitution as granting the 
President the exclusive power to restructure the nation's financial institutions by 
decree.I3 The President first used this power to establish a system of savings and loan 
associations with the principal on savings accounts and mortgage agreements to be 
adjusted each year on an index based on the inflation rate.I4 In a different decree, 
the President declared that pension funds being held by large businesses for workers 
would be used to finance regional development programs.15 

Both decrees were challenged under Article 214 of the Constitution by the 
affected interest groups. The legal issues surrounding each decree were widely 



debated in the mass media and by prominent legal scholars. It was clear the 
government wanted both upheld, but the executive felt constrained not to interfere 
directly in the court's deliberations. Support of the legal actions by powerfd 
economic interests put the court in the position of being able to constrain state 
power in these cases, but the nature ofthe conflicts did not detract from the dispute's 
contribution to the court's "rule of law" image. In the cases, the court finally upheld 
the savings and loan associations and found unconstitutional the pension h n d  
decree after lengthy deliberations.16 

The court system's formal independence from direct political control has also 
been enhanced by reforms in the process for selecting judges. Prior to 1957, the 
members of both high courts were elected by Congress for terms of four or five 
years.'' Each time the party in power changed, so did the composition of the 
judiciary.ls The legal system was viewed as one more instrument ofpower to be used 
by the party in control of the government. Alberto Lleras Camargo, the first 
coalition President under the two-party agreement to share power, described the 
problem to Congress: "It is a serious thing that, lightly and many times without full 
information, the entire country accepts as axiomatic the failure of its judicial 
organization, and that there is no one who possesses sufficient authority, because of 
these facts, to rehte this public convi~tion."~~ 

As a result of reforms initiated in 1957, 1964 and 1968, the judges of both high 
courts now fill vacancies in their respective benches. They can only be removed 
from the court by a judicial decision that they are guilty of official misconduct or 
because they have reached the mandatory retirement age.20 The members of the 
Supreme Court also appoint all magistrates to the District Superior Courts and they, 
in turn, appoint all Circuit and Municipal Cour t j~dges .~~  All court appointments are 
independent of any direct political intervention. 

The impact of such reforms is difficult to assess. As one leader of the bar stated 
in response to a question about the "rule of law" in Colombia: "The judiciary is now 
becoming more independent. The court does not change every time the party in 
power changes, but politics is still important. There are calls from the executive to 
particular judges saying, 'Look, for political or economic reasons, the court must 
make the following decision' in a case which is pending. The independence of the 
judiciary is still more formal than real."22 

The second element of the reforms has been directed at creating an established 
judicial career, but these efforts have mostly failed.23 Municipal and Circuit Court 
judges enjoy little prestige. Members ofthe Supreme Court and the Counsel of State 
are held in considerable esteem, but they are not normally selected from among 
lawyers who have made a career of the judiciary. Instead, Supreme Court Justices 
are often successful private practitioners who have been involved in politics and 
who have had at least some limited experience in the judiciary early in their legal 
careers.24 Magistrates of the Superior District Courts also enjoy some prestige, but 
their salaries are too low to hold the more able lawyers in these positions for more 
than a brief period.25 As was noted in the section of the prior chapter on career 
patterns, these positions are primarily attractive to young lawyers in their thirties 
who benefit from the experience and contacts they establish with otherjudges and 



members of the bar. It is good for a young lawyer's career to advance to this level 
in the judiciary before entering private practice. A magistrate's position is also 
attractive to a lawyer who does not like private practice or who prefers the security 
of a fixed salary and pension plan and who lacks the contacts to find a better position 
in a private ins t i tu t i~n .~~ The magistrate's wage is competitive with the salary paid 
lawyers in other government positions.Z7 

There was a marked difference between the working environments of the 
appellate magistrates and the trial court judges. The Supreme Court justices and 
magistrates on the Superior Tribunal in Bogota enjoy considerable autonomy in 
their daily working environment. Their hours are flexible, and many teach in the 
Bogota law schools to enhance their prestige and to supplement their income. Their 
decisions are based on written documents so they have little or no official contact 
with private litigators.Z8 A magistrate usually has some time to research a case, but 
only the Supreme Court has a law library so magistrates must rely primarily on their 
own private libraries.Z9 Only the Supreme Court opinons are published, and the 
official case reporters are normally three or four years behind. There are a few 
private services which publish recent decisions of importance, but they are 
expensive and not readily available to a magistrate in his chambers.jO The 
magistrate works only in one field of law, either civil, criminal, labor, or 
administrative law. He normally meets on a weekly or semiweekly basis with the 
other members of his chamber. The magistrates have their own private ofices in 
older buildings in the center of Bogota and usually they will have their own 
secretaries. 

Judges at the lower court levels operate in a quite distinct atmosphere. They 
normally have a small private office in the back of a larger office with two or three 
additional desks for their secretaries who deal with the litigators and the general 
public.32 The entrances to their offices are usually jammed with private litigators 
trying to obtain information on pending cases by checking files piled behind a 
counter which separates the judge's staff from the public. Written notices of the 
dates for taking a witness's deposition, a deadline for filing an argument, or a judge's 
ruling on a pending motion are posted instead of mailed to attorneys. Careful 
litigators must make daily trips to the judge's chambers where they have cases 
pending to check the postings.j3 

These daily trips create a chaotic atmosphere which is hrther fostered by the 
constant socializing among the judge, his staff, and the litigators. Good relations 
with the judge and his staff can be as important to alitigator as legal skills.j4 A judge's 
assistants can ignore a lawyer while waiting on others, intentionally lose a file, post 
a notice immediately after the lawyer's daily visit, or lend a case file to a competing 
litigator or "tinterillo" who would like to find a mistake and use it to steal the client.35 
There is no way to measure how often such incidents occur, but they are part of the 
folklore of litigation and the topic of conversation at the popular cafes where the 
litigators regularly meet for coffee in mid.morning and late afternoon. 

The Circuit Court offices are a little larger and some of the buildings are more 
modern and located outside of the center of the city, but the general atmosphere 
is not much different. 



Positions at these lower levels of the judiciary are attractive primarily to two types 
of lawyers. The largest group is the law graduate who lacks the experience or 
contacts to begin private practice on his It has been noted earlier that the 
Colombian judiciary is the traditional training ground to prepare the young in the 
practical aspects of law practice and to provide them with the contacts and 
background they need to build a clientele of their own after a few years.37 

The other group are the ones who decide to stay with a judicial career because 
they lack the skills or personality to succeed in private practice and they do not have 
the political contacts to find a better salaried legal position in the public or private 
sectors. They slowly work their way up the judicial ladder and, if lucky, they 
eventually retire as a magistrate of a Superior Tribunal with a regular pension and 
the chance to supplement it with a part-time practice. 

The support in the data for these general observations is limited. There were only 
five respondents interviewed who occupy positions at the lower and middle levels 
of the legal process. None were graduates of the two elite private universities, and 
they did not come from families who ranked in the upper third of the social and 
economic indicators. Their situations were as follows: 

a) The first was a woman working in the juvenile court system. She claimed she 
lacked the contacts to go into private practice with another attorney and that it was 
difficult for a woman to make it alone in private practice.38 

b) The second had taken thirteen years to finish his thesis and graduate. Based on 
the difficulties he had understanding the questions asked during the interview, it 
was unlikely he had the ability to practice alone. Throughout his career, he had 
worked at lower level positions in the police force and the judiciary. 

c) The third was a prosecutor in the Circuit Court. He wanted to go into private 
practice, but he felt the law school deans and professors controlled both promotions 
in the legal process and who eventually succeeded in private practice. He was bitter 
about the way politics and social contacts determine legal careers claiming he lacked 
the social status to succeed, but not the ability.39 

d) The fourth was extremely apologetic about his six years as a prosecutor in a 
Municipal Court. He cited personal and family problems as the reason for his failure 
to change positions. 

e) The fifth was the most content. He was a political radical who liked being a 
criminal instruction judge. It enabled him to help accused criminals whom he 
regarded as victims of the unjust social structure. 

The one consistent thread in each of these cases was their need to explain why 
they had not left the judiciary or the public prosecutor's staff. In a different way, each 
of them regarded their current position as a symbol of their lack of success in their 
legal careers. 

Another problem partially created by the low salary levels of the judiciary and the 
lack of supervision is the incentive to engage in corruption. There is no way to 
substantiate the extent of judicial corruption. The general impression of the bar 
seems to be that some corruption exists in the criminal courts, but the problems of 
the civil, administrative, and labor courts are primarily due to the inexperience of 
young judges, the poor quality of the career judiciary, the heavy caseloads, and the 



lack of support services which a judge needs to do his job adequately.40 
The implications of these findings for the capacity of Colombian courts to Mfill 

the functions listed at the outset of this chapter are difficult to assess. It is probable 
that the low quality of the judiciary and the potential for bribery combine to reduce 
the predictability of litigation. The reduction in predictability together with the 
backlog in court calendars is likely to encourage the use of alternative methods to 
resolve disputes, but it cannot be assumed automatically that this is a negative result. 

The amount of public resources needed to attract a higher quality judiciary and 
to hire sufficient judges to reduce the backlog would be substantial. In a developing 
society with limited public investment funds, the costs in terms of alternative uses 
of resources are high. Unless there is widespread civil unrest resulting from 
inadequate dispute resolution processes, the benefits are unclear. 

The data gathered from private practitioners suggests business institutions and 
members of the dominant economic classes normally resolve their disputes 
through settlements with attorneys acting as intermediaries in the negotiation 
process.4i Colombian courts are used heavily by business institutions for processing 
certain kinds of disputes against individual debtors such as attaching or garnishing 
property, repossessing real estate, or foreclosing on mortgages. These procedures 
are quick and they permit few defenses if formal written requirements are satisfied. 
Improving these types of procedures might reduce the cost of credit, but it is 
doubtful it would improve the overall position of lower income groups. 

Little is known about the way individuals in the lower classes resolve conflicts 
among themselves. Some studies suggest that local public officials, priests, political 
party officials, community patrons and neighborhood governing bodies have the 
potential to play roles as mediators or arbitrators of disputes.4* If this is true, it would 
be difficult to evaluate these private procedures relative to public administered 
courts as a way of dealing with disputes without a great deal more research. In 
addition, an improved judiciary might be meaningless unless the potential clientele 
have access to attorneys to represent their interests. Access to private attorneys and 
the relevancy of the services they offer will depend on the distribution and costs of 
legal services and on the orientation of the private bar. These issues are explored 
in more depth in Chapter VIII. 

The data on the practicing bar also suggests the only area where the legal process 
is used regularly to present claims by right against the state is labor law.43 Dismissed 
public employees often sue public agencies to collect their guaranteed welfare 
benefits and public unions sometimes use litigation as a part of their bargaining 
strategy. 

There are sections of the Colombian Constitution and public laws which could 
be used as the basis for legal claims seeking access to education, minimum wages 
and working conditions, welfare benefits, public services such as sewage, water and 
electricity, or a pollution free environment. More recently, a few suits oriented 
toward the recognition of group claims based on these statutes have been filed by 
lawyers with some exposure to "public interest" litigation in the United States, but 
such actions are rare.44 The idea that the courts can or should attempt to order the 
executive to comply with rights guaranteed by law which require substantial 



expenditures of public funds is not a part of Colombia's legal tradition. Such issues 
are viewed more as political questions to be resolved through the political process. 
The relatively low stature and prestige of the judiciary as a branch of government 
when compared with the executive and Congress also suggests the courts would be 
relatively ineffective in this role. 

The recognition by courts of affirmative claims against the state is very different, 
however, from the capacity of the legal process to constrain government action. 
Some groups have been effective in using citizen actions to compel judicial review 
of a statute or decree and to limit the executive's power.45 This observation is not 
meant to suggest that there is a marked dichotomy in Colombia between the state 
and private interests with law as a mediating institution. The dominant classes of 
Colombia control the political parties and, through them, the executive; the State's 
power is used to enhance and protect the position of these classes.46 

At the same time, economic subgroups within the dominant classes may have 
distinct interests. For example, industrial and commercial groups may advocate a 
government program to redistribute land from large landowners to small farmers 
in order to increase agricultural production, expand consumption markets and 
foster social stability. If such a policy is implemented, the courts provide a forum the 
affected landowners can use to either attack the political action on constitutional 
grounds or to seek compensation for the taking. The abstract character of legal 
analysis provides a framework for mediating this conflict by balancing the interests 
of the state and the individual through the compensation awarded. This legal action 
simultaneously constrains the state's power as against the individual while 
expanding it by making the exercise of power more legitimate. 

The role of the Colombian courts in maintaining this "rule of law" image has 
increased with the formation of the Constitutional Chamber. The process avoids the 
problem of the lower courts' lack of prestige by allowing the action to be filed 
directly with the Supreme Court. At the same time, one must be cautious about 
assuming this process actually increases the legitimacy of the state among the bulk 
of the population. Suspicion of the court system and the political process is deeply 
ingrained in most Colombians, and the concept of "legitimacy" may bear little 
relation to the way the courts and the executive are actually perceived. 

Notes 

1. Constitution ofColombia, Articles 147-164. 
2. Constitution ofColombza, Articles 136-141, define the jurisdiction, organization and powers of the 

Consejo de Estado. 
3. For a somewhat dated description in Englishof the Colombian court system see S. W. Wurfel, Foreign 

Enterprise in Colombia(Chape1 Hill, 1965)at 288-302. Thereare no complete Colombianstudies ofthe court 
system, and its organization is regularly modified by legislation or decree. One current source is H. Devis 
Echandia, "La Organizacion Judicial en Colombia" in Organizacion Judicial: Colombia, Ecuadory Venezuela 
Ministerio de Justicia (Bogota, 1970). 

4. See Constitution ofColombia, Art 214; Decree 432 of 1969. 
5. Parallel to Article 214 is Article 216, Constitution ofcolombiq which gives the administrative courts 



jurisdiction over a constitutional challenge to an executive decree which is not promulgated under the 
President's emergency powers. 

6. Decree 432 of 1969, Articles 3, 31. 
7. Article 2 14 gives both the Attorney Generaland the Constitutional Chamber30 days toprepare their 

respective opinions on the constitutional challenge and the court an additional 60 days to render a final 
decision. The provision was first included in the Colombian Constitution of 19 10. Since 1969 when the 
Constitutional Chamber was created, the number of cases filed each year has been as follows: 1969,100 
cases filed and 90 decided; 1970,106 filed and 73 decided; 197 1.12 1 filed and 96 decided; 1972,75 filed 
and 55 decided. These figures were provided by the President of the Constitutional Chamber during an 
interview with the author in late 1973. For a usefd discussion of the historical development of the 
Supreme Court's control over the exercise of executive powers see C. Restrepo Piedrahita, Las Facultades 
Extraordinarias: Pequena Hirtoria dt una Tranrfiguracion (Bogota, 1973). 

8. This observation is based on my review of the constitutional cases decided by the court and 
published in Jurirprudencia a1 Dia between 197 1 and 197 2. 

9. Before the sample was drawn for this study a series of opemended interviews were conducted with 
distinguished Colombian lawyers to develop an overview of the problems facing the Colombian 
profession. During the course of these interviews, Article 2 14 was often discussed and none ofthe lawyers 
interviewed could give me an example of a case where this procedure was used to challenge the 
constitutionality of a law for the purpose of protecting the rights of a 1ower.class group in Colombian 
society. With the recent creation ofa small public interest law office which plans to represent Indians and 
consumer groups this may change. In contrast, there are numerous challenges directed at the tax laws 
affecting large farmers and ranchers, at laws concerned with agrarian reform, at the regulation of foreign 
investment and at the regulation of financial institutions. 

10. For a discussion of legal attacks on the agrarian reform legislation, Law 135 of 1961, and on the 
regulations promulgated by the executive under this law see F. A. Duff, Agrarian Reform in Colombia (New 
York, 1968) at 113-1 17, 194-199. 

11. Id 
12. For a theoretical analysis of the relationship between income disbibution and access to 

government decisionmaking and the legal process in Latin America see D. M. Trubek, "Unequal 
Protection: Thoughts on Legal Services, Social Welfare, and Income Dismbution in Latin America," 13 
Texar International LawJournal 243 (1978). 

13. The Article grants the executive the power "to use, as his constitutional atbibute, the necessary 
intervention in the Central Bank and in the activities of natural persons and legal entities which have as 
their objective the management, utilization and investment of funds from private savings." The legal 
problem was over the meaning of "necessary." The President was arguing this gave the executive the 
power to establish savings and loan associations with adjustable mortgages and to determine the 
investments of private pension plans. The opposition argued these measures were a total restructuring 
of private investment and that they went beyond the executive's regulatory powers under Article 120. 
For an interesting analysis of the political and legal issues surrounding this controversy see H. Toro 
Agudelo, La Interuencion Presidential en el Banco Emiror y en el Ahorro Priuado (Medellin, 1973). 

14. See Decree 678 of 1972. 
15. See Decree 98 of 1973. 
16. For the court's ruling on the savings and loan associations see the decision rendered May 6, 1974 

in Derecho Colombiano, No. 150 (June, 1974); on the pension plans see the decision rendered June 14, 1974 
in Derecho Colombiano, No. 151 (July, 1974). 

17. Wurfel, supra note 3 at 297 citing Articles 136 and 148 ofthe Colombian Constitution prior to 1957. 
The members of the Supreme Court served for 5 years and of the Counsel of State for 4 year terms. 

1 8. During interviews with the older respondents in the sample, I was told that when the party in power 
changed, a lawyer who was a member of the opposition party could hardly continue to litigate because 
of the favoritism of judges toward lawyers of their own party. This may be an exaggeration, but the 
problem was serious. There was a broad consensus amone the older aeneration that prior to the National " 
Front agreement of parity between the two parties in the appointment ofjudges and other public officials, 
there was little chance to obtain a good public position for a law graduate who belonged to the opposition 
party. 

19. Wurfel, supra note 3 at 296 citing Vicente Laverde Aponte, "Memoria del Ministro de Justicia a1 
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Congreso Nacional en sus sesiones ordimarias de 1962" (Bogota: De.E. Talleres Graficos del Fondo 
Rotatorio Judicial, 19621, at V. 

20. Con~titution ofColombia Art 148. 
21. See Constitution of Colombia, Articles 148, 154, 156, 157. 
22. This quote is from one of the opemended interviews with a leading member of the Bar in Bogota. 
23. Constitution ofColombia, Article 162, calls forthe creation of aiudicial career. There have been several 

efforts to follow through with this goal, but none have succeeded. 
24. One respondent was a member ofthe country's highest court at the time of the interview and three 

others had been on the Supreme Court in the past and resigned. All four were active in politics before 
being named to the Supreme Court One was a senator, a second had been a general secretary to the 
Resident, a third had served aas Secretary General of the National University and as a member of the 
economic counsel which advises the President, and the fourth had been a Vice Minister of lustice. 

25. The basic pay for a Magistrate in Bogota was 12,000 pesos monthly (U.S. $480) at the time of the 
interview in 1974. This could be increased by 10% to 15%according to how long the Magistrate had served 
in the judiciary and whether he had distinguished himself by teaching in a law school or publishing. 
Members of the two highest courts earned a base pay of 20,000 pesos monthly (U.S. $800). The latter 
compares reasonably well with the average income of 25,300 pesos (U.S. $1,012) for the private 
practitioners interviewed and their median income of 22,000 pesos monthly (U.S. $880). The Magistrate's 
salary is closer to the lowest monthly income of any private practitioner interviewed which was 10,000 
pesos (U.S. $400). 

26. The two Magistrates included in the sample have backgrounds which are good examples of these 
two types of individuals at this level in the judiciary. The first is the son of a successll attorney who had 
been a member of the Colombian Counsel of State. The respondent graduated from one of the elite 
schools and obtained a position in the government agency which regulates corporations. He then studied 
in Europe for a brief period and returned to work in the family law firm. When he reached age 3 1 he 
met the qualifications to become a Magistrate and he was appointed that same year without ever serving 
as a lower court judge. He planned to remain on the court long enough to establish his credentials and 
interest in the judiciary. He would then return to the family law firm and wait to be appointed to the 
Supreme Court. While on the court his outside income from family investments was almost double his 
salary. The second is the son of a medium size farmer who studied law at Libre. After graduation he 
became a criminal law judge in arural area. Over a ten year period, he held seven different positions in 
the judiciary. A political change forced him out of the judiciary and he tried private practice in the rural 
areas. The constant travel was hard on his health so hereturned to the judiciary when the political situation 
again changed. Eventually he was named as a Magistrate in a rural department near Bogota. He has been 
a Magistrate for the past 11 years and will soon retire and live on the pension. 

There is a type in between these extremes represented by persons who are now successhl litigators. 
They went into the judiciary immediately after graduation. They were competentjudges. As aresult they 
were rapidly promoted through the ranks of the judiciary over about a seven year period when they 
reached the level of Magistrate. Then after a few years as a Magistrate, they resigned and started a 
successll private practice based on the contacts they established during their judicial careers. 

27. The basic wage for a Magistrate is 12,000 pesos (U.S. $480). A random sample of 20 legal advisors 
or heads of legal departments in government institutions indicated that their salaries ranged from a low 
of 8,000 pesos monthly (U.S. $320) to a high of 18,000 pesos (U.S. $720) in the more independent 
decentralized institutions. The median salary for the group was 11,250 and the mean was 1 1,900 pesos 
which is close to the base salary for Magistrates. 

28. One of the Magistrates said that none of his time was devoted to meetings or hearings with 
practicing attorneys. The other said he devoted about 15% of his time to this. On the average about 40% 
of the time of each was devoted to drafting opinions, about 25% of their time went to research, 20% to 
sessions in chambers with other Magistrates and the remainder went to office administration. 

29. All of the respondents in the judiciary complained about the lackof time and the inadequate library 
facilities to research cases in any depth. Most of them seemed to rely on one or two treaties and the codes. 

30. The publicationDerecho Colombianois the most recent service. It appears to be more readily available 
than the prior service, Jurisprudencia a1 Dia 

31. In some cases they shared a secretary with another Magistrate, but they did have their own private 
office space. 



32. This description is based on various visits to the offices of municipal and circuit courtjudges over 
the four years I lived in Bogota. 

33. Eighty percent of the litigants interviewed in this sample devotea over 20% of their working time 
to visiting the courts to check on pending cases. 

34. For the responses to a question on the factors which are imporrant for a legal career see supra 
Chapter IV, Table XIV. In the explanation of their answers, litigants frequently referred to the need to 
attend social events with judges and to send them cards or gifts at Christmas. They also discussed the 
importance of treating the judge's staff with respect and a number said teaching law was important not 
because of the prestige it gave a lawyer, but because many students worked as assistants to municipal and 
circuit court judges and they would do what they could to help their professors with cases pending before 
the judge. 

35. These examples come from stories I was told while having informal conversations with lawyers 
in the small coffee shops where they meet throughout the day. 

36. Only a very small privileged group of law graduates are hired and trained by the limited number 
of law firms immediately after graduation. There were only two respondents trained in this fashion and 
they both had family connections with the firms. 

37. Approximately 50% of respondents received their basic work experience after graduation in the 
judiciary. Another 25% worked in various positions in government other than the legal process. Only 14% 
went straight into private practice. Most of these people had their own clients, but they were helped along 
at first by a relative who was also in private practice. The smallest group, 13% took salaried positions in 
the private sector. 

38. Eight of the respondents were women. Four of the eight were in private practice, two were 
employed on the legal staff of a private entity and two were in government positions. The four in private 
practice all shared this respondent's view that clients were hesitant to use a woman attorney. They had 
relied on family contacts and personal contacts with male attorneys to develop their practice. 

39. For a discussion of the overall attitudes of respondents on these issues see supra Chapter IV, Table 
XIV and the text at note 42. 

40. For a similar general conclusion about the court system see Wurfel, supra note 3, at 296-300. In 
the 1967 study of Colombian lawyers, 45% of the respondents said the major problem they had in 
practicing law was the incompetent and unethical judges and public officials. In the immediate study the 
issue was presented somewhat differently. Respondents were asked to identify what they regarded as the 
major problems of the legal profession. Only 6% mentioned conuption in the judiciary; 7% referred to 
the slow and inefficient courts and 27% discussed the lack of ethical standards among the whole 
profession. 

41. This observation is based on respondents' answers to a question about the percentage of their 
clientele's conflicts which they normally settle without initiating any legal action. 

42. See Fundacion Para La Education Superior y El Desarrollo, "Derecho y DesarroUo Urbano: 
configuraciones juridicas sobre relaciones de propiedad de terrenos en las urbanizaciones," a report on 
research in progress (August, 1974); cf: K. Karst, M. Schwartz and A. Schwartz, The Evolution $Law in the 
Barrios ofCaracas (Los Angeles 1973). 

43. See infra Chapter VII, Table XXV and accompanying text. 
44. In 1975 a small public interest law firm was started with partial b d i n g  from the Ford Foundation. 

For an overview on this Colombian group's ideas on public interest litigation seeF. Umana Pavolini, "Some 
Considerations on the Concept of Access Within the Colombian Legal System" an unpublished paper 
presented at a conference on "Access to Government Decision-Making and the Legal Process" held at the 
University of Miami Law School in March, 197 6. 

45. See s u p ~ a  note 9. 
46. See F. Led Buitrago, Estudio del Comportamiento Legislativa en Colombia: Analysis Historico del Desarrollo 

Politico Nacional 1930-1 970. (Bogota, 1973) at 185-193. 



Chapter 'CI 

Lawyers in Government 
The legal profession in Latin America has been sharply criticized for its failure to 
play a more positive role in the process of social change and economic 
development.1 Critics have argued that legal education and scholarship are too 
formalistic and dogmatic. They claim legal educators ignore social and economic 
problems in the classroom and, as a result, law graduates are not prepared to deal 
with the legal aspects of development.2 Some claim the profession's failure to adjust 
its skills to these needs is responsible for the profession's negative image. The 
opening paper at a conference of Latin American legal educators held in Chile in 
197 1 described the situation as follows: 

1. The legal profession, traditionally in the center of public and private activities, is being displaced by 
professionals in the social sciences such as sociologists and economists. 

2. Thejudicial structure, which has remained basically the same for many years, is showing symptoms 
of inefficiency and lack of creativity. 

3. The prestige of the legal profession, traditionally very high, has decreased and the lawyer is 
beginning to be viewed as an obstacle to the resolution of problems rather than as an expert able to assist 
in their so1ution.j 

It is possible that the major factors causing this changing image of Latin American 
lawyers may have little to do with the relevancy oflegal skills or knowledge. As noted 
in the historical chapter, the diversification of higher education is altering the law 
schools' traditional monopoly over the education of the elite and is contributing to 
specialized occupational roles. In addition, generalizations about the declining 
importance of lawyers in public life may be over.stated. In the late 1960's in 
Colombia, seventy-two percent ofthe national Senate and fifty-seven percent of the 
House of Representatives were trained in law.4 Nine out of thirteen cabinet 
ministers were also lawyers5 Four years later when this study was initiated the 
number in the cabinet had declined to six, but lawyers continued to figure 
prominently among political appointees6 On the other hand, Colombian higher 
education began to grow and diversify about a decade later than other large Latin 
American countries so the impact of University expansion is still not apparent 
among the current generation of political leaders. 

A negative orientation toward government managed social change may also be 
inherent in private sector legal roles. The most capable private attorneys work for 
clients who are willing to pay the most for their services. In the case of Colombia, 
this means the propertied classes and large corporations. These clients stand to lose 
the most from government programs designed to implement change through 
redistributing wealth or access to productive resources, and one function of an 
attorney representing their interests is to use the legal process to block or to render 
such programs impotent. 



These explanations, however, do not directly address the criticisms aimed at 
government lawyers. Very little is known about how the growth of government 
regulation and the use of law to implement specific policies have influenced legal 
roles in the public sector. Government agencies are a major source of employment 
for young lawyers, and the orientation oftheir legal tasks may have a lasting impact 
on a young attorney's approach to legal problems. To facilitate looking at 
government legal roles from this perspective, it was hypothesized (a) that public 
agencies were developing a need for new types oflegal skills and modes of reasoning 
as a result of the increased use of regulatory law, (b) that lawyers would find 
themselves competing in the formulation and implementation of these regulations 
with experts in the substantive areas being regulated, and (c) that lawyers would 
adjust their skills to new demands in order to defend their monopoly over the 
formulation and administration of legal rules and to protect their economic 
security. 

Some clarification of these ideas may be helpM. Colombian legal education 
presents law as an internally coherent set of first principles from which all legal 
norms or codes can be derived deductively.' Legal scholarship has been primarily 
concerned with the comprehensive and rigorous examination of basic legal 
concepts and from these concepts, the derivation of self.contained analytical 
structures which are embodied in the codes and designed to guide legal reas~ning .~  
Underlying the first principles is the concept of formal legal equality, or law as a 
fi-amework facilitating private action but not favoring one set of interests over 
another. The codes establish the rules of the game, but they are not consciously 
designed to determine resource allocation or distribution, even though the rules the 
codes establish affect both.9 

Regulations are different; instead of being perceived as a neutral framework of 
universal rules, they are enacted to achieve specific economic goals.1° Regulations 
are unsystematic and sometimes contradictory. They lack generality and 
permanence. When applied in specific cases, the standard for interpretation is what 
result best promotes the economic objective the rule is meant to achieve and not 
what decision correctly interprets the rule as written in light of the first principles 
of the legal order. This causes the distinction between economic planning and legal 
reasoning to become blurred. Persons trained in the substantive fields being 
regulated such as economics, health, education, or urban planning are in a position 
to challenge the monopoly the legal profession has enjoyed over the drafting, 
interpretation, and application of legal rules. Knowledge of the whole legal order 
and of its procedures is no longer a prerequisite to participate in the formulation 
and application of legal rules. 

To the degree that this competition or tension with specialists actually exists, it 
was hypothesized that government lawyers might react in a variety of different 
ways. First, they could regard the unsystematic instrumental use of law to manage 
economic activity as destructive of an orderly legal process and seek to integrate 
regulatory law into their existing form of deductive reasoning.ll Secondly, they 
could ignore the whole phenomenon; leave control over the drafting and 
interpretation of regulations to other specialists and only deal with the regulations 



if there is a violation of established procedures or a conflict with the codes or first 
principles.12 Thirdly, they could adjust their own skills and reasoning to facilitate 
their participation in the drafting and implementation of the regulations.13 At a 
more general level, the profession's overall reaction to such changes in the use of 
law should reflect the profession's dependency relationship with different economic 
groups and the groups' vested interests in existing modes of legal reasoning. 

It is understood that this dichotomy between legal formalism and regulatory law 
may be a false concept based on an ideal characterization of legal reasoning drawn 
from legal education and scholarship rather than from the daily work of attorneys. 
Lawyers often have a practical capacity to adjust to changing circumstances. The 
real question may be what sustains the theoretical orientation of legal scholarship 
and education in the face of what lawyers actually do. 

As a preliminary check on the relevancy of this framework in looking at 
government legal roles, the profession's leaders were asked during the early 
open-ended interviews about working relationships between lawyers and 
government planners. Their responses varied widely according to their own 
experiences, but most felt there was some tension between the two groups. The 
following are typical examples of the themes running through their comments:14 
a. a corporate lawyer with extensive prior experience in government 
policy-making: 
Economistsand planners criticize lawyers for being uncooperative, formalistic and dogmatic. They regard 
lawyers as obstacles to achieving policy objectives. Planners are goal oriented while a lawyer sees policies 
in terms of the procedures to be followed to implement the policy. For the technocrat, procedures are 
obstacles. . . The lawyer's role is to make sure that fixed and stable procedures are followed. Economic 
policy changes, but law must remain stable. . . When there is inadequate consultation between policy 
makers and lawyers, executive decrees are declared unconstitutional. 

b. a corporate legal advisor wirh no experience in government: 
Economists will consult lawyers and pay attention to them if they are capable. A good, experienced lawyer 
may enter government as a minister or high level administrator, but the normal government lawyer is 
either incapable of making it in private practice or young and inexperienced. 

c. a high court magistrate with a background in politics and litigation: 

First of all, lawyers who work as legal and economic advisors in the private or public sector are not really 
'Surists". . . For the government, there can be no difference of opinion between economists and lawyers 
because all economic policies must be adjusted to established legal procedures. Law controls, so there 
can be no different view of legal procedures between lawyers and economists. 

Each of these comments focuses on a distinct aspect of the government attorney's 
situation. The first corporate lawyer identifies a tension between the use of legal 
rules to implement substantive policies and law's role in maintaining universal 
procedural standards to limit government authority. The second corporate attorney 
focuses on the limited skills of many legally trained individuals who are employed 
by government agencies. This problem is mostly a reflection of the low salaries 
which tend to attract only young attorneys seeking experience or persons incapable 
of making more in private practice.15 The magistrates comments are typical of the 
respondents who did not perceive any tension. They simply asserted the supremacy 



of the legal order and legal modes of reasoning over other bodies of knowledge 
concerned with social and political organization. 

The views of the select group of leaders indicated that it was important to seek 
more information on legal roles in government, but very few government attorneys 
turned up in the sample. Only ten percent of respondents were working in 
government positions outside of the judicial process, and half of the ten percent 
rarely used legal skills in their daily work There were, however, some results from 
all the interviews which merit emphasis at this point. 

First, eighty percent of respondents felt the legal profession had a negative image 
and ninety-five percent felt its prestige was still declining.16 They attributed this 
decline to unethical practices and increasing numbers of law graduates causing too 
much competition for clients.17 Many felt the urban night law schools offer an 
inferior education and graduate persons who are not prepared to practice law.18 
Interestingly, not one respondent attributed the profession's poor image to the bar's 
lack of concern over social changes or argued that lawyers were regarded as being 
out of touch with the needs of Colombian society. These issues came up during 
subsequent questions on legal education reform, but they were not linked to the 
bar's public image. l9  

Secondly, the data on career patterns described in Chapter IV is consistent with 
the opinion of the corporate legal advisor that government is a place where young 
lawyers obtain experience and develop contacts before seeking a better paying 
position representing private interests. Over one.half of respondents had worked 
for a government agency early in their legal career and only nine of the 103 were 
still occupying a government position at the time of the interview.20 Of the nine, 
only five were employed in legal positions and only two intended to pursue a 
permanent legal career in go~ernment.~'  One was a night school graduate who was 
employed in the finance ministry before, during, and after his legal education. The 
other was a woman who had decided to remain in government because of prejudice 
against women in private practice.22 Government agencies did not have the 
resources or the flexibility to pay a salary which would attract talented attorneys 
once they had enough legal experience to start a private practice. 

The remainder of the information on government attorneys comes from the 
second sample of government legal advisors. The sample is small, but it provides an 
interesting picture of their (1) daily work, (2) fields of expertise, (3) involvements in 
public policy formulation, (4) relations with other occupational groups participating 
in policy.making, (5 )  approaches to legal questions, and (6) views on government 
power and the rule of law. The results are consistent with the hypotheses about 
tension in government legal roles between lawyers and other occupational groups. 
It does not appear, however, that lawyers are altering their modes of reasoning or 
approaches to legal issues involving questions of social policy in an effort to maintain 
their influence. In fact, most of the legal advisors, even at the highest levels of 
government, are relatively isolated from policy-making and they devote most of 
their time to making sure the planners or technocrats follow established 
procedures. Only two of the twenty legal advisors interviewed spent as much as ten 
percent of their time on public policy questions. About one-half met once or twice 



Table XVI. The Percentage $Time Devoted to Dgerent Functions, andSpec$c Types ofLegal 
Problems by Legal Advisors to Government Agencies. W201 

Mean percentage 
of time devoted 

A. Functions to function 

1. drafting legal documents or memoranda .................................................................... 35% 
2. legal research ...................................................................................................................... 25% 
3. drafting statutes, decrees or adminisaative regulations ......................................... 10% 
4. revising drafts of statutes, decrees or regulations ............. .. ....................................... 10% 
5. conferences with public administrators ..................................................................... 10% 
6. conferences with private interests ................................................................................ 10% 
7. planning public policy ........................................................................................................ 0% 
8. court visits .................. .. ....................................................................................................... 0% 
9. administratio 0% 

Mean percentage 
of time devoted 
to problems of 

B. Type of legal problem each type 

1. legal consultations involving litigation in the courts ......................... .. .................. 5% 
2. legal problems solved through settlements ....................... ... ................................ 10% 
3. making sure the government agencies' actions do not 

violate the la 5% 
4, designing the legal means for a government agency to 

achieve its public policy objectives ................................................................................ 10% 

a week with other department heads, but they described their role as limited to 
comments on the legality of the proposed method for implementing a policy. 

Table XVI gives a picture of how the average respondent distributed his working 
time. About half went to research in the preparation of memoranda on legal issues 
and to drafting contracts. Another thirty percent was spent dealing with 
administrative law questions, twenty percent with the preparation ofcontracts, and 
twenty percent with labor law issues.23 The latter were mostly questions about the 
statutory and individual contract rights of government employees. However, in the 
case of agencies in the fields of health, education and transportation, public 
employees are extensively organized and legal advisors devote considerable time to 
the collective bargaining process and labor  grievance^.^^ 

The key legal advisors also had little contact in their work with private interests. 
Sixty percent did not devote any time to meetings with private interests and no legal 
advisor devoted over thirty.five percent of his time to such sessions. Those having 
the most contact with private parties were in the regulatory agencies or the labor 
field where private actors regularly sought clarifications of regulations. This is 
surprising for a country where personal contacts are central elements of public 
decision.making, but it may be a reflection of the legal advisor's lack ofcontrol over 
policy. 

Their isolation from policy formulation was a source of considerable 
dissatisfaction. For example, in response to a general question about the difficulties 
he encountered in his work, one lawyer at a high level in the executive branch 
described the situation as follows: 



The administration is now conuolled by politicians and technocrats. Legal concepts are in conflict with 
the approach of the technocrat who acts as if he were a private individual. He does not understand the 
limits on the exercise of public power. When a lawyer attempts to explain these limits, friction develops 
and the lawyer is not asked to participatein making public policy decisions. He is only asked tojustify them. 

Over half of the government legal advisors expressed similar concerns about the 
increased influence of planners, economists and engineers and their lack of 
understanding about the "need for orderly legal  procedure^."^^ Out of the twenty, 
only one argued that the real problem was the limitations the legal order placed on 
the agency's ability to achieve redistributional goals.26 Three others discussed 
failures of the legal process, but they cited the lack of coherent administrative codes 
and regulations to define and to limit the powers of their agencies. It is difficult to 
say whether these lawyers were concerned with increasing legal controls to 
enhance their own influence within the agency or whether they were expressing 
legitimate concerns about the abuse of public power. The examples they gave were 
always at the level of legal formalities rather than any substantive impact on private 
rights. 

Another question about the typical legal problems which government legal 
advisors handle on a daily basics elicited a similar concept of the legal advisor's role. 
Approximately 75% of their time goes to "making sure the government agency's 
actions do not violate the law." This response was selected from among the four 
alternatives listed in Part B of Table XVI. The difference between alternatives three 
and four on the Table are difficult to identify from any description of an attorney's 
functions. They are mostly a reflection of the frame of mind a lawyer brings to his 
work. The responses indicate whether he primarily perceives of his role as a 
guardian of the legal order or as a government employee responsible for finding 
a legal means to implement policy decisions. Over half said they did not devote any 
time to designing a legally valid method of initiating policy.*' 

This concept of the government lawyer's role as the guardian of the legal order 
is consistent with the hypothesis concerning the sources of friction between 
government lawyers and the Colombian "tecnicos." To obtain more specific 
information on this, the twenty government attorneys were asked the following 
question toward the end of each interview: "In your experience in government, do 
the lawyers and technocrats who work together understand one another's views or 
do they have different ideas about the process of change?" Table XVII provides a 
summary of the coding scheme and results. 

Only one respondent had not experienced any tensions between the two groups. 
More than half blamed the technocrat's failure to appreciate legal skills, the need 
for legal procedures, or the lawyer's more "universal" approach to the process of 
change. Their responses are a defense of both the traditional dominance of lawyers 
in public administration, and the need to maintain universal first principles as the 
basis for law and an ordered society. Only a quarter blamed the excessive legalism 
of some Colombian lawyers, but they felt this was changing. 

There is no real basis to explain the difference of opinion among respondents, 
but in the larger sample those who were critical oflegal education or the intellectual 
orientation of the profession often possessed one of the three following 



Table XVII. The Opinions ofGovenzment Legal Advison on Working Relationships Between 
Lawyers and Technocrats* W201 

1. "The lawyer understands the technocratic view of development more than the technocrat 
appreciates the need for legaprocedwes. The lawyer's training is more universal or 'cul~ed; '  
it makes the lawyer intellectually superior. While the technocrat worries about the way thiigs are, 
law focuses on the way things should be." ................................................................................................ 20% 
2. "The technocrat does not understand the need for fixed procedures. He becomes b a a t e d  
and blames lawyers for the failure of his programs." ........... .. ............................................................. 20% 
S. 'Too often the technocrat will draft a regulation or decree without consulting with a lawyer. 
They do not understandlegal methodology and problems develop. The decrees must be changed 
or they are declared unconstitutional. The lawyer is more prepared to understand the broader 
social and political implications of changes in rules and can avoid these difficulties." ................... 20% 

4. "The tendency of some lawyers to be too legalistic is a failure of legal education, but this is 
changing. The young lawyer is less exegetic and more capable of working with technocrats.".. 25% 
5. "There is Friction between lawyers and technocrats, but it is just competition." ......................... 10% 

6. "There are no problems, lawyers work with anyone without difficulty." ................ .... .......... 5% 

"The quotes representing each of the six categories are a synthesis of the responses included in the 
category. 

characteristics: (a) a left leaning political ideology critical of Colombia's form of 
capitalism and a Marxian view of law as superstructure or as an instrument of the 
economic and political elite; (b) foreign postgraduate training in law, economics, or 
another field in the social sciences; (c) a strong ideological commitment to the idea 
that "modernization" could be achieved through planning and state regulation of 
the economy. While these characteristics are very different, they all seemed to lead 
persons to be critical of legal formalism even if for distinct reasons. 

It was equally difficult to develop any basis to determine whether respondents 
who were critical of legal formalism would actually approach a legal problem from 
a different perspective. A limited effort was made to differentiate respondents on 
this basis by asking them to analyze two hypothetical problems dealing with 
delegations of authority from the legislative to the executive branch of government. 
In the first hypothetical, the executive promulgated a regulation which fell within 
the purpose of the delegation, but not within its literal meaning.Z8 In the second, the 
executive regulation was within the literal interpretation of the delegation, but 
arguably contrary to the policy behind it.29 The coding scheme and the results are 
summarized in Table XVIII. 

It is interesting to note that the twenty government legal advisors were more 
exegetic or formalistic in their answers than the sample of all law school graduates 
who were predominantly in private practice. This undercuts the hypothesis that 
public sector working environments will encourage purposive forms of legal 
reasoning. On the other hand, four out offive ofthe government attorneys who said 
lawyers were becoming less legalistic did discuss the purpose of the delegation in 
at least one of their responses and two did on both. In contrast, only three of the 
twelve, who emphasized fixed legal procedures and the technocrats' failures to 
understand the legal order, mentioned the objective of the delegation in either 
response. This methodology is too speculative to support any firm impressions, but 
the results are at least consistent with the hypothesis that lawyers who make an 



Table XVIII. The Legal Reasoning ofGovernment Lawyers as Compared with the Sample of 
Law School Graduates in All Occupations 

Hypothetical 1 Hypothetical 2 
Sample of Sample of Sample of Sample of 
law school Government law school Government 
graduates lawyers graduates lawyers 

Type of response N-102 W 2 0  N-102 N-20 

1 .  No analysis: repeated 
the question or rephrases it 
with no answer. 9% 0% 4% 0% 

2. Literal: analysis of the 
literal or doctrinal definition 
of the terms used in the dele- 
gation to decide if the exe- 
cutive action was legal. 59% 75% 44% 

3. Congressional purpose: 
respondent determines the 
meaning of the phrases used in 
the delegation in light of the 
reasons Congress gave for 
making the delegation of autho. 
rity to the executive. 9% 20% 12% 

4. The Congressional pur. 
pose and the factual context of 
its implementation: respondent 
analyzes the meaning of the 
delegation in light of its 
wording, the specified Congres. 
sional purpose and his under. 
standing of the factual con. 
text in which the executive 
is acting in an effort to 
achieve the Congressional 
purpose. 

5. Political opinion: res- 
pondent states whether he 
thinks the executive's action 
was right or wrong as a politi. 
cal or policy matter with no 
legal justification. 1 1 %  0% 4% 10% 

6. Other: 1 % 5% 1 1 %  5% 

effort to use law to implement policy decisions will alter the substantive character 
of their legal reasoning30 

Even if some government attorneys are becoming more policy oriented, they are 
still a small minority. When asked about the legal profession's role in the 
development process, most placed lawyers in a central position, but as orientors of 
change with the "cultural background" and "understanding" of society which comes 
from studying fundamental legal principles such as justice, formal equality and 
stability. (See Table XIX) Only one of the government attorneys and fourteen 
percent of the larger sample discussed the lawyer's participation in the formulation 
or implementation of public policy or in the creation oflegal instruments the public 
and private sectors need to stimulate economic activity. 



Table XIX. Opinions on What the Legal Profession's Role Ought to be in the Social and 
Economic Development of Colombia 

Percent of respondents 
who mentioned the speci- 
fied role. 
Sample of Sample of 
law school government 

Description of the roles mentioned most frequently graduates lawyers 
by respondents N-103 N-20 

1. To maintain and protect baric valuer. 'The first 
principles of law reflect the hndamental values which 
Colombia must retain to pursue an orderly course of 
change." 

2. To orient the development procesr "Lawyers are 
the professional group with the best general education, 
the most culture and the best overall experience and 
understanding of society. They should play a central 
role and orient the process of development." 

3. To maintain stability: "Lawyers should administer 
the legal process to assure order, seek justice, 
and settle disputes." 

4. To reform and modernize law: "Lawyers should 
devote themselves to refining the codes and clarifymg 
legal ~ules." 

5.  To act as a generalist: "Lawyers are the best 
educated generalists capable of performing any task 
Colombia needs." 

6. To design institutions and create the legal 
instruments needed for development: "Lawyers are so- 
cial engineers who should take development goals and 
design the legal instruments the country needs to 
achieve them." 

7 .  To protect individual rights and the oppreued 
"Lawyers should obtain individual justice and help 
each person achieve his fair share of the benefits of 
economic growth." 

8. Other. 

Thus, in working out the tension between their roles as the guardians of 
procedures limiting the state's power and as the administrators of procedures to 
implement public policies, the government attorneys tended to emphasize the 
former role. The growing instrumental use of law has not had any marked impact 
on the government attorney's approach to legal problems or modes of reasoning. 

This emphasis on "rule oflaw" may reflect the profession's economic dependency 
on capitalist interests and the way existing modes oflegal reasoning serve the needs 
of the capitalist class. It can be argued that legal formalism and the rule of law 
contribute to the concept of an autonomous legal order which is independent of the 
preferences of particular capitalists groups while furthering their overall interestsS3' 
The first principles ofthe legal order, the constitution, and the codes define property 
relationships in a way which protects vested interests and the rule of law constrains 
the state's capacity to alter these relationships. Law becomes a forum for mediating 
conflict within the ruling class as well as among classes. In Chapter V on the 



judiciary, it was argued that legal decisions simultaneously constrain the 
government's power to act against particular individuals or groups while expanding 
the state's overall power by making its actions more legitimate.32 In the same sense, 
the rule of law inhibits the capitalist class from using direct force to achieve its goals 
and thereby expands their power by increasing the legitimacy of the state they 
control.33 

At the more concrete level, there are few incentives for young lawyers to adapt 
their modes of reasoning to the legal needs of specific government agencies as 
contrasted with private economic interests. Economic rewards are greater in the 
private sector.34 Most government attorneys envision their work as a way of making 
contacts with private interests which will eventually contribute to their careers in 
private practice. If a policy goal of an agency is in conflict with the needs of private 
interests whom a young attorney eventually hopes to have as a client, it is easy to 
see why the attorney would resolve the dilemma by emphasizing procedure over 
substance. He must do a competent legal job to enhance his career, but he lacks 
incentive to develop skills or modes of reasoning which are not consistent with the 
interests of the profession's dominant clientele in the private sector. 

The career patterns of the twenty government legal advisors reflect the same set 
of individual incentives as did respondents' careers in the larger sample. All but 
three of the twenty had been in private practice prior to accepting their current 
position or intended to practice in the near future. The latter group were younger 
attorneys who were frankabout their plans touse their government experience and 
contacts as a basis for developing a private practice in the same field. 

There were two types of respondents who had accepted a government position 
after being in private practice. The first were political appointees to key legal 
positions. They planned to return to private practice as soon as the President's term 
ended. The second group planned to remain in the public sector until they could 
retire with a pension. They then intended to try private practice again, but with a 
secure minimal income. There was no way to compare the skills of these groups, but 
their career patterns and future plans indicate that most preferred private practice, 
if successful at it. 

In summary, there was some tension in the working relationship between 
lawyers and technocrats. There was not, however, any demand for a different set 
of legal skills which was having a marked impact on government legal advisors' 
approaches to their work They saw their role as orienting the developmental 
process through the framework of legal codes and set procedures limiting 
government power. They were concerned primarily with making sure government 
agencies did not violate established procedures and with preparing the contractual 
arrangements that define the relationships between private parties and state 
agencies. 
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addition 13% of respondents discussed the need to focus more on Colombia's social and economic 
problems in the law school curriculum. An almost equal number, 17 %, emphasized the need to return 
to teaching m e  legal science. 

20. Fifty.two respondents held a salaried government position outside of the legal process at some time 
in their career. Among respondents who now work for business or wealthy individual clients the 
percentage increases to approximately 60% while it drops to 33% among private litigators. Most of this 
latter group limited their practical training to legal institutions. The figure of nine who are still employed 
in a government position does not include one professor in a public university, an independent legal 
advisor whose major clients are government agencies, and six respondents employed by public utilities, 
marketing agents, and banks. These six respondents are classified as working in semi.public financial or 
commercial entities. 



2 1. The occupations of the other four were as follows: two administrators, a senator, and a General 
in the Colombian Army. 

22. For a brief discussion of the female respondents'views on discrimination against female attorneys 
seesupra, Chapter V, at note 38. Employmentdisniminationagainstwomen had beenraisedasacampaign 
issue by the Liberal Party candidate for President in 1974, Alfonso Lopez Michelson. This respondent felt 
the government offered her the best career opportunity because she expected Lopez to increase the 
percentage of women holding important positions in the public sector. 

23. The mean dimbution of the time respondents devote to different fields of law was as follows: 
administrative law, 30%; contracts, 20%; labor law, 20%; constitutional law, 10% criminal law, 10%; and 
commercial law, 10%. When the data was classified according to their individual areas of specialization 
defined as devoting 50% or more of their working time to that field, the results were as follows: generalists 
with no area taking over 1 I 2  of respondent's time, 25%; administrative law specialists, 25%; labor law 
specialists, 20%; generalcivil law work, 10%; andone respondent specializedin eachofthe following areas: 
commercial law, criminal law, agrarian law and constitutional law. 

24. One respondent in the health field had been spending approximately 90% ofher time in collective 
negotiations during the months just prior to the interview. 

25. Thirty-five percent expressed these views in response to general questions about problems in their 
work. An additional 20% added their comments when asked directly about their working relationship 
with other professionals in the government agency. 

26. This respondent was involved in programs designed to redismbute land to small farmers. He felt 
the court system refused to recognize the rights the agrarian reform legislation vested in the campesino 
groups. 

27. The greatest percentage of time any government legal advisor devoted to this type of legal work 
was 50%. 

28. The hypothetical question read as follows: "Congress delegated to the President the authority to 
modify by decree the laws governing the taxation of profits earned by foreign companies, in order to 
eliminate both tax evasion and double taxation at the international level. Under the authority of this 
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Chapter V1 

Lawyers in Private and 
Semi-Public Corporations 
In.house corporate counsel is still a relatively rare legal role in Colombia. Banks, 
insurance companies, and public utilities often maintain an internal legal staff, but 
most business corporations use the services of an independent legal advisor. Less 
than one-third of respondents had ever held a salaried position with a corporation 
as compared with one.half having worked for a government agency at some point 
during their legal career. Most of the one-third had worked for either a bank or an 
insurance company and often as administrators or executives rather than as 
in.house counsel. Three percent had worked for a foreign corporation in a legal 
capacity early in their careers, but only one respondent had ever worked for a 
Colombian corporation engaged in industry. He was a labor expert who handled 
the corporation's collective bargaining and union grievances. 

At the time of the interviews, twenty respondents, nineteen percent, were still 
holding a salaried position with a private or semi.private company, yet only six of 
them worked in legal roles: two for banks, one for an insurance company, two with 
utilities, and one for a commercial company (see Table XX). They devoted most of 
their time to labor problems in the form of individual grievances or to commercial 
contracts.' Their participation in the company's business decisions was limited;2 
they tended to view their role as taking the business decisions of management and 
finding a legal means to accomplish the business objective and to minimize legal 
problems3 In a sense, they had much more of an "instrumental" view of law as a 
tool to be used on their client's behalf than did their counterparts in government 
agencies4 

The corporate lawyer's more "instrumental" perspective is consistent with the 
civilian's concept of law as neutral rules facilitating private exchange within each 
citizen's private sphere of autonomy. In the same sense, the government lawyer's 
view of his role as making sure his employer.client does not violate established 
procedures protects private autonomy.5 

Corporate staff attorneys do have an incentive to become involved with their 
employer's business interests because of the typical career opportunities within 
private corporations. If a lawyer moves above the level of a staff attorney, he 
normally becomes a business administrator. Respondents working at this level 
claimed they did not make much use of their legal expertise, although they found 
a knowledge of labor law helpful for personnel matters and commercial law for 
business negotiations. Most of the corporations used an independent legal advisor 



Table XX. The Distribution ofRespondents Salaried in Private or Semi-Public Institutions by 
Type of Work and Type oflnstitution. N=201 

Type of employer 

High level In-house Middle.level 
executive legal staff administra- 

tor Row total 

1 .  Banks and insurance companies 5 3 0 8 
2. Semi.public utility or market. 
ing agent 4 2 0 6 
3. Colombian commercial 
enterprise 0 1 2 3 
4. Foreign corporation 1 0 0 1 
5. Private University 1 0 0 1 
6. Special Interest Association 1 0 0 1 

Column Total 12 6 2 20 

or law firm for their more complex legal work; there were not many highly paid 
legal positions within private institutions. 

There are many possible explanations for the lack of in-house legal roles outside 
of financial institutions and public utilities. When the issue was discussed with 
respondents, they tended to emphasize the value Colombian lawyers place on the 
independence of private practice. Given the percentage of attorneys who hold 
salaried positions in government at some point in their career, this cannot be a 
complete explanation, but it probably is an important factor. In a cultural sense, the 
profession has attempted to project an image of being "socially distant" or "above" 
the world of commerce and business.6 This is changing with the growing prestige 
of the corporate legal advisor's role, but it may influence the more qualified 
attorneys to prefer a "fee for service" relationship rather than a salaried position. On 
the other hand, the growth in commerce and industry is relatively recent and an 
in-house legal role may still develop as more corporations become large enough to 
justify employing a full time experienced attorney. 

Legal training and ideology may also have an impact on commercial 
relationships through law graduates who pursue non-legal careers in business or 
finance. To obtain some idea of the potential importance of this group, thirty-four 
companies were selected at random from the membership of the National 
Industrial Association.' A list was also prepared of the banks and insurance 
companies in Bogota and the newspapers with national circulation. Each of the 
institutions were contacted to determine the profession or background of their 
principal executive. As Table XXI illustrates, lawyers are only prominent in large 

Table XXI. Percent @Top Executives in Private Sector with Legal Training 

Industrial Insurance National 
Companies Banks Companies Newspapers 
[N=34] [N=l l ]  IN-91 IN-l 01 

Percent of top 
executives with 
legal training 6% 27% 30% 30% 



numbers in the financial institutions where the in-house legal department provides 
an entry position as a starting point for their institutional career. The industrial 
companies were controlled primarily by engineers, chemists and economists. 
Interestingly, legally trained persons are influential in the mass media. This 
phenomenon is probably related to the Colombian tradition of regarding law as the 
best background for a "man of letters." 

Notes 

1. The three fields of work mentioned most frequently by the six lawyers working on the legal staff 
of private institutions were labor law, commercial law and contracts. Outside of these three fields, their 
time was spread out among eight additional areas. 

2. Only one respondent on a private in~titution's legal staff spent as much as 5% ofhis time on business 
planning. 

3. On the average, they devoted 60% of their time to planning their employers' legal affairs to avoid 
future problems. 

4. There were two exceptions to these generalizations. One was a staff lawyer who spent 50% of his 
time in actions to collect bad debts for an insurance company and the other helped prosecute bank 
employees accused of embezzlement 

5. See supra Chapter VI, text at note 27. 
6. SeeJ. G. Goode, "Response ofaTraditional Elite to Modernization: Lawyers in Colombia," 29 Human 

Organization 70 (1970). 
7. A random sample of 34 industries was drawn from the list of 1 24 companies making up the National 

Indusmal ~ssociatidn. Separate lists were prepared of the major banks, insurance-companies and 
newspapers. If the name of the top executive was known, his background was checked in G. perry, Q i e n  
es Quien en Colombia (Bogota, 1970); otherwise, the corporation, financial institution or newspaper was 
telephoned by a student who described the study and asked for information on the top executive's 
eduiation or at least whether he had any legal training. Not all the institutions would provide information 
over the phone, but enough results were obtained to provide some picture of the importance of legally 
trained persons at the executive level in the private sector. See Table XXI. 



Chapter WII 

The Practicing Bar and the 
Distribution of Legal Services 

This study began with the working hypothesis that access to information about law 
through private attorneys and the allocation of legal services would reflect the 
existing distribution of wealth and influence in Colombia. There were several 
reasons for this approach. First, there is the growing importance of government 
decrees and regulations designed to channel the allocation of Colombia's 
productive resources.' An understanding of regulatory agencies and the policies 
they enforce should be basic to doing business in Colombia. Second, practicing 
attorneys are in a position to control the dissemination oflegal information and they 
partially dominate the avenues of access to public institutionsS2 Third, access to 
attorneys in the sense of the type of clientele they serve and the tasks they perform 
will reflect the fee for service mode of allocating legal services. Given the existing 
distribution of wealth in Colombia, it was hypothesized that a fee for service 
allocation system would favor the economically powerful, and preclude access to 
law by a large percentage of the population. Fourth, the way the profession 
organizes the delivery of services around the fee for service model will shape what 
client's regard as a "legal problem" which merits consulting an attorney.' 

The data gathered through interviews with the private bar is insufficient to test 
fully the validity of these hypotheses, but it does provide a basis to examine the 
source and strength of the bar's internal organization and monopoly power, and the 
cost and distribution of legal services. 

While the findings are generally consistent with the above hypotheses, it does 
appear that access to lawyers among low income groups is greater than anticipated. 
The greater access is a reflection of the rapid expansion in legal education and the 
resulting growth in the bar. The profession, however, is reacting by attempting to 
restrict the expansion of law schools in the name of improving the quality of legal 
training. The findings also suggest that fundamental disparities in the capacity to use 
law may be more a reflection of the differences between individuals and 
organizations than between the poor and the rich. The implications of these 
differences are explored in the final section of this chapter concerned with 
alternative ways of increasing access to law. 

The Organization of the Practicing Bar 

The Colombian bar enjoys a statutorily protected monopoly over access to the legal 
process and to government procedures recognizing a claim to property or other 



legal rights4 Interestingly, it has achieved this position without a highly organized 
association. Ethical standards are regulated by a special tribunal and, when it is not 
functioning, by the Superior Tribunal of each de~ar tment .~  Apparently this 
regulatory power is rarely applied, however, since seventy-six percent of 
respondents blamed the profession's poor public image on the unethical practices 
of attorneys; they felt the special tribunal had little impact. 

There is a weaknational bar association, but few lawyers are members and many 
do not even know it exists6 The strength of city bar associations vary, and in Bogota 
one did not exist. The professional association with the most membership among 
respondents was The Corporacion Nacional de Abogados, which was founded 
primarily to offer individual attorneys the chance to participate in group insurance 
and pensions plans.' 

The only organizations which enjoyed some degree of success as professional 
associations were limited to a specific field of expertise such as commercial law, 
labor law, or administrative law.* There seemed to be three major reasons for their 
strength as compared with the national bar association. 

First, an association of recognized experts in a specific field is in a good position 
to protect its members and the needs of its clients by influencing the orientation of 
legal codes and regulations. The government normally relies on such associations 
to assist in the early drafting of code reforms or relevant legislation, and even when 
they are not formally consulted, the associations can claim a special expertise which 
places them in a strong position to lobby against legal reforms adverse to a client's 
needs. 

Second, shared interest in a specific subject matter makes it easier to host 
speeches or discussions which are interesting for all members. 

Third, the pattern of stratification underlying legal career patterns has led to 
more homogeneity in the social origins, income, and working environments of 
lawyers specializing in particular fields than exists among the profession as a whole.9 
This may make it easier to identify common interests and to cooperate in group 
activities. 

These differences, however, cannot be accepted as a complete explanation for 
the lack of a national association. There are strong professional associations in other 
Latin American countries and there is little reason to believe that the pattern of 
stratification in these countries is much different than in the case of the Colombian 
bar. In addition, the differences between the practice of large firms and solo 
practitioners in the United States are as great as those encountered in Colombia, but 
the bar association is able to identify sufficient shared interest to maintain its 
strength.1° 

An additional explanation may be the profession's past ability to protect its 
monopoly and to limit access without a formal association. Lawyers have always 
dominated the legislature. No formal pressure group was necessary to obtain 
favorable laws. One of the first acts of the original Colombian Congress in 18 19 was 
the enactment of legislation creating a system of national courts and specifying the 
requirements to represent a private party in litigation." Over a century later, in 
1928, members of Congress complained about the competition "honorable 



members of the profession" were enduring from uneducated and unethical persons 
representing unsuspecting laymen.12 Legislation was passed to limit future access 
to the graduates of law schools.13 Finally, in 1945, lawyers managed to have the 
requirement of a university degree in law included as an article in the Colombian 
Constitution. l4 

These restrictions were sufficient to keep down the size of the official profession 
prior to this decade because of limited access to higher education. Paraprofessionals, 
or "tinterillos" as they are called in Colombia, offered legal services parallel to the 
official profession, but the competition between the two groups could not have been 
very great given the upper class origins of university graduates and their 
employment opportunities. 

Today the rapid growth of the urban night law schools is changing the situation. 
Until recently, the only criterion for access to the bar has been a university degree.15 
Consequently, the expansion of law schools has undermined the bar's system for 
controlling access and limiting competition. At the time of the interviews, 
eighty-eight percent of respondents favored the formation of a national bar 
association to cope with the increase in lawyers and competition. The organizational 
objectives mentioned most frequently were the regulation of unethical practices 
and competition, the formation of group plans to provide practicing lawyers with 
the same welfare benefits as salaried professionals, the regulation of law schools, 
and the creation of a fixed fee structure to reduce competition.16 In response to a 
different question about the profession's major problems, the most frequently 
mentioned subjects were unethical practices caused by too much competition, a 
decline in the quality of legal education caused by night schools, and an excessive 
number of lawyers. In both cases, the answers provide a picture of a profession 
worried about its prestige and economic security. Given the strength of these shared 
views, one would expect some action to protect the bar's monopoly position. 

Certain steps have been taken, but by the government rather than by an 
autonomous private bar association. In 1970, the Ministry ofJustice initiated a new 
system by presidential decree to register all practicing attorneys.17 Attorneys are 
now required to carry an identification card and the number of the card must 
appear on all legal documents filed with the court.18 This was done to restrict the 
practice of law by paraprofessionals. This same decree charged the Ministry of 
Justice with the duty to develop and support a national bar a~sociat ion.~~ 

More significant action was taken in 1974. Standards for the operation of a law 
faculty were enacted by decree.20 To open a law school, there must be a five year 
lease on an adequate physical plant, twenty percent of the faculty must be full-time, 
the library must have at least one thousand volumes with fifty percent of the 
collection in basic areas of study, and the school must offer a complete student 
welfare program including medical examinations, a cafeteria, and a sports 
p r ~ g r a m . ~ '  For eventual certification the requirements increase. No classes can be 
larger than one hundred students and there can be no more than two parallel 
groups of one hundred students in any entering class without prior approval of the 
Colombian Institute for Higher Education (ICFES).Z2 This decree gives the Ministry 
of Justice and ICFES ample power to restrict access to the profession. 



Both regulations are examples of the private bar's use of government power to 
restrict access and to reduce competition. Neither the leadership of the private bar 
nor respondents expressed any concern over the implications of this government 
control for the autonomy of the bar. Instead, they criticized the Ministry of Justice 
for not creating a stronger institutional infrastructure to enforce ethical standards. 
This willingness to use the ministry as a focal point for group organization and 
control appears to be a reflection of the linkages between the profession's leadership 
and the dominant political groups. 

The Allocation and Cost of Legal Services 

It was suggested in the introduction to this chapter that the fee for service mode of 
distribution tends to create a relationship between the highest paid and most 
prestigious members of the bar and the groups who control the country's capital and 
productive resources. The strength of this relationship has already been analyzed 
partially in the prior discussion of career patterns and stratification among lawyers 
in Chapter IV. There was a description of how the graduates of the two more 
prestigious law schools tended to develop careers in commercial law serving 
financial and business interest while the graduates of the night law schools 
represented individual clients such as government employees, small merchants, 
farmers, or blue collar workers.23 The differences in their careers and the type of 
clientele they serve led to a pattern of stratification among lawyers which was also 
reflected in their distinct working  environment^.^^ This section is concerned 
primarily with the relationship among the costs of legal services, type of clientele, 
and area of specialization. 

Information on the actual costs of legal services or on the way the substance of 
respondents' work varied by type of clientele was difficult to obtain because of the 
confidential nature of such relationships and respondents' sensitivity to questions 
about the relationship between the services they provide and the fees they charge. 
Inquiries had to be posed at a general level which would not undermine 
respondents' willingness to speak openly. At about the middle of the interview, they 
were asked to estimate the percentage of their income coming from the following 
types of clients. (1) large Colombian business (more than fifty employees), (2) foreign 
business, (3) medium size business (ten to fifty employees), (4) small business (less than 
ten employees), and (5 )  individual clients. The results are summarized in Table XXII. 

The major source of income for practicing lawyers was individual clients, but 
forty-four percent of them earned more than half of their income from institutional 
clients.25 About thirty.eight percent worked primarily for the business community 
and a select few in this group worked for foreign companies. 

A second question was designed to facilitate the classification of attorneys who 
work primarily for individuals. Each of the practicing attorneys was asked about the 
frequency of his contact with different types of individual clients categorized by a 
combination of social class and occupation. These results are given in Table XXIII. 



Table XXII. The Percentage oflncorne ofRespondents Engaged in Private Practice Coming 
jom Public and Private Institutions andjom Individual Clients IN3611 

Mean percen. 
Twenty.five tage of 

Five percent percent or Fifty percent income from 
No income or more of more of or more of this source 
from the respondent's respondent's respondent's for all 

Source of income source income income income respondents 

Large Colombian 
business (fifty or 
more employees) 57 % 43% 31% 25% 20% 
Foreign business 
in Colombia 84% 16% 5% 3% 5% 
Medium size 
business (ten to 
fifty employees) 65% 35% 16% 9% 5% 
Governmental 
agencies using out. 
side counsel 89% 1 1 %  8 % 3% 10% 
Small business 
(less than ten 
employees) 77% 33% 6% 0% 5% 
Unions 92% 8 % 3 % 3% 5% 
Individual clients 10% 87% 74% 56% 60% 

The responses to the two questions are combined in Table XXIV to yield the overall 
distribution of private attorneys among different clients.26 Table XXV provides a 
picture of the relationship between the private attorney's primary clientele and his 
field of specialization. 

Several aspects of these results merit special emphasis. First, approximately sixty 
percent of the practicing attorneys have frequent contact with small merchants as 
clients. This is mostly debt collection work which is one of the "bread and butter" 
areas for private practitioners. 

Second, only about one.third of the practicing attorneys have regular contact with 
individual clients from the upper income groups. Over half of these lawyers already 
earn most of their income from business institutions. Only two attorneys had 
developed a practice which enabled them to serve exclusively large landowners, 
executives, and other professionals. 

Third, the results indicate that a sizeable percentage of private practitioners often 
have workers and small farmers as clients. Approximately one-fourth of the private 
attorneys frequently work for these clients and about twenty percent of the 
practicing lawyers almost exclusively serve these groups. 

These results should not be exaggerated, however, because many skilled workers 
make relatively high wages and some "campesinos" own sizeable amounts ~ f l a n d . ~ '  
On the other hand, the sample probably underestimates the actual percentage of 
the Bogota profession serving lower-middle and lower class groups because it is 
biased toward the elite schools and more prestigious oc~upatioris.~~ 

The night school graduates account for a much larger percentage of young 
practicing attorneys than is reflected in this study.29 Such a result is due to the 



Table XXIII. Frequency ofcontact ofPriuate Practitioners with Dgerent Types oflndiuidual 
Clientele m411 

Type of individual clientele Frequently Sometimes Never 

1 .  Professionals or high level public 
fimctionaries 31% 28% 41% 

2. Executives in private sector or large 
landowners 33% 31% 36% 

3. Clerical and middle-level administrative 
employees in public and 
private sectors 38% 11% 51% 

4. Small merchants 59% 20% 21% 
5. Workers 26% 15% 59% 
6. Campesinos 24% 15% 61% 

Table XXIV. The Distribution ofPracticing Lawyers among Their Potential Clientele [ N d l l  

Type of client 

Percentage of practicing 
lawyers working 
primarily for 
that client 

1. Large Colombian business 
2. Foreign business 
3. Medium size business 
4. Mixed business clientele 
5. Unions 
6. Government Agencies 
7 .  Professionals, executives in the public and private 

sector and large landowners 
8. Mixed individual clientele with some income from 

business institutions 
9. White collar employees and small merchants 

10. Small merchants, workers, and carnpesinos 

stratification of the sample by university without adjustment to account for the 
greater number of lawyers graduating from the night schools than from the two 
elite schools. This bias is important for any estimate of access to legal services among 
middle and lower-middle classes because approximately one-half of respondents 
providing services to these groups were young graduates of Libre and Gran 
C ~ l o m b i a . ~ ~  

The recent expansion in night law schools and the lower quality education they 
offer, if respondents are to be believed, suggest a number of hypotheses related to 
the cost and quality of legal services. An increase in the supply of lawyers with more 
limited social connections and a lower quality education should cause more 
competition among litigators representing low income clients. In the past, these 
people may have been represented by paraprofessionals or they may have dealt 
with 'legal" problems without using the legal process. The complaints of 
respondents practicing at this level about excessive competition from other lawyers 
and from tinterillos in the form of fee cutting are consistent with this hypothesis. If 





it is true, one would also expect the average hourly cost of an attorney's time serving 
this group to be less than the hourly fee of an attorney serving middle or upper 
income clients. 

No direct information about the cost of private legal services could be obtained 
to assess the validity of these observations. With the exception of a few large firms, 
private attorneys charge clients on the basis of a fee the lawyer and client agree on 
in advance. If a claim is involved, it is normally a contingent fee. Otherwise, the fee 
is set according to the attorney's estimate of the amount of time the case will take 
and the amount at stake in the outcome of the legal conflict. Almost no attorneys 
charge by the hour and few are kept on retainer by business clients. In Bogota the 
bar is disorganized and there is no schedule of even suggested minimum fees." 

Indirect estimates can be calculated, however, from the income information 
given by the forty-five private practitioners who were willing to answer questions 
about their current economic situation. The estimates are probably high because 
the private attorneys at the lower end of the income scale were less inclined to 
discuss personal information. In addition, their ofices were small and often clients 
were waiting in the same room while the interview was being conducted. This made 
asking questions about income and fees almost impossible. 

The mean and median monthly incomes of the forty.five private practitioners 
according to the clientele they serve are given in Table XXVI. The median was 
selected for subsequent analysis to keep the high income of any one attorney from 
skewing the final results.32 By assuming twenty-two working days in a month and 
eight working hours in a day, it was possible to calculate the daily earnings of the 
average lawyer serving business and individual clients.33 (See Table XXVII). 

Due to the fact that the lawyers serving business tend to have larger offices, better 
hrnishings, and more secretarial services, their estimated daily earnings were 
increased by twenty percent to take account of overhead costs. The adjustment 
figure used for lawyers serving individual clients was ten percent and a figure of 
fifteen percent was used to prepare the estimates for the forty.five private 
practitioners as a group. Table XXVIII provides some idea of how the average cost 
of a lawyer's time, according to the clientele he serves, is related to the capacity of 
different types of clients to purchase one-half day (or four hours) of a practicing 
attorney's time. The capacity to pay of each occupational group is based on the 
median incomes for each of the seven occupational groupings derived from the 
National Department of Statistics' information on income distribution in Bogota by 
oc~upa t ion .~~  Professionals and high level f'unctionaries normally use an attorney 
who also works for business interests. At the other end of the spectrum, workers and 
laborers probably select an attorney from among those who charge the least. Thus, 
the four boxes in Table XXVIII represent the sector of the market for legal services 
where the average person in each occupational group would be expected to seek 
an attorney. 

While the average cost of an attorney's time in serving the lower income groups 
is much less than the cost of an attorney serving private institutions and upper 
income clients, there is some similarity in the amount of time each occupational 
group works to hire an attorney in the market defined by the boxes. It ranges from 





Table XXVII. Average Daily Earnings ofPrivate Practitioners and Estimate $Average Cost 
ofa Lawyer's Time According to Clientele Sewed" 

Serving 
employees, 

Private small 
All practitioners Serving merchants, Least 
private serving individual workers and cost 
practitioners business clients campesinos attorney 
IN451 [N=201 [N=221 [N=l l1 [N=51 

Daily earnings 
based on medi. 
an income 1,000 1,364 909 727 455 

Plus overhead 1,150a 1 , 6 3 6 ~  l,OOOC 8OOC 500' 
Cost of 1 / 2 Day 575 818 500 400' 250 
Cost of one hour 144 204 122 100 62 

" Based on an assumption of twenty.two working days a month and eight working hows each day. 
"An overhead charge of fifteen percent was added to the base salary. 

An overhead charge of twenty percent was added to the base salary. 
C An overhead charge of ten percent was added to the base salary. 

a high of five and a half days to a low of one and a third days, but most choices are 
centered around the three to four day range. The supply of lawyers graduating from 
the night schools appears to be fostering a fairly competitive market for legal 
services among all types of potential clientele. 

As long as the marginal purchasers of legal skills have information on lawyers' 
backgrounds, the difference in the price of an attorney's time should reflect 
distinctions in the quality of the services. This does not mean it can be assumed that 
the higher priced attorney has much better legal skills, since the client may also be 
paying a higher fee because of the attorney's social and political contacts among 
government decision-makers or judges. In addition, there is no basis in this study to 
arrive at any conclusions about whether the cheapest legal services available in the 
market are adequate for the most common legal problems of low income groups. 
This is an important issue, however, because of the bar's efforts to restrict the 
continued expansion of the night law schools by arguing that the education night 
schools offer is inferior and that their graduates are incapable of practicing law.35 
Members of the bar do not mention the fact that if these night schools are closed 
or excessively restricted in the size of their student body, the result may be to drive 
up the cost of legal services so that low income groups have no access to lawyers. 

These comparisons also fail to reflect the economies of scale which some firms 
or individual lawyers may realize through specialization. By handling similar claims 
at the same time, an attorney may be able to reduce the time needed for each client 
without altering the quality of his services. For example, one respondent divided 
among three attorneys the legal work involved in representing 1aid.off government 
workers making claims for welfare benefits from a public agency. No procedural 
form such as a class action was available, but by dividing the gathering of evidence, 
the preparation of court documents, and the handling of hearings, the firm could 
process many more cases than three attorneys working alone. This firm was 



Table MVIII. Number ofDays Average Person in Each Occupational Grouping must work 
to purchase 1 I2 Day (Four Hours) ofapracticing attorney's Time in Bogota, Based on Median 
Monthly Incomes. 

Type of private practioner 1 2 3 4 5 6 7 8 

All private practitioners 
Private practitioners 

serving business 
Private practitioners 

serving individual clients 2.7 1.3 
Private practitioners 

serving employees, small 
merchants, workers & 
campesinos 2.2 1.0 

Least cost attorney 1.3 .6 

1 Professio 2 Execu. 3 Clerical 4 Emp- 5 Workers 6 Workers 7 Labo. 8 Total 
nals tives and middle. loyees in in service in a+ rers population 

level admini. small com- sector culture 
strative merce and 
personnel street 

vendors 

developing a reputation for doing good work at a relatively low cost, and the 
members claimed they could attract as clients more than half of the people laid off 
by certain government agencies. 

This type of reorganization in the delivery of legal services to meet the needs of 
low income clientele was rare. Normally, the attorney serving these groups was an 
individual practitioner specializing in labor, property, wills, or criminal law. These 
tended to be the fields where individual low income clients identified a problem as 
legal and as having sufficient impact on their lives to merit seeing an attorney. The 
labor cases could be handled on a contingent fee basis. In a conflict over real 
property or the probation of an estate, the family's basic economic security would 
be at stake. Criminal law problems involved the client's personal liberty. 

Attorneys rarely mentioned working for a low income client outside of these 
areas. This is not suprising since low income groups in Colombia barely earn enough 
to obtain food, housing, and a minimal education for their children. Hiring an 
attorney on any basis other than a contingency fee means foregoing some basic 
necessity of life for a period of time. 

Almost nothing is known about the way the bulk of the population copes with 
problems that the more wealthy classes would take to an attorney. Some studies, 
focusing on disputes over property, have identified community conflict resolution 
procedures which the disputants can use in lieu of the legal process.j6 If the same 
problem, such as the failure of a public service, is shared by members of a 
community, the political parties often provide an avenue for access to the 
appropriate government body.37 There are also a variety of non-lawyer 
intermediaries who make a living by obtaining important documents or by 
acquiring government rulings for private parties.38 They are not formally 
recognized by the system, but one only has to visit such places as the office for tax 
declarations, the public land registry, or the center for identification of documents 



Table XXIX. Average Percent of Time Practicing Attorneys Devote to Dflerent Tasks or 
Functions During an Ordinary Working Day 

Litigators Legal advisors 
By tasks IN-391 [N-l71 

1 .  Preparing legal documents 25% 30% 
2. Legal research 10% 25% 
3. Meeting with clients 35% 20% 
4. Visiting the courts 30% 10% 
5. Meeting with administrative officials 0% 15% 

100% 100% 

Litigators Legal advisors 
By functional type of legal problems [N-391 [N-l7 l 

1 .  Problems being litigated in the courts 85% 15% 
2. Problems settled without litigation 15% 35% 
3. Legal planning to prevent future legal problems 0% 50% 

100% 100% 

to see how prevalent the intermediaries are. They depend on a system of informal 
contacts built up over time through favors and small bribes. 

The point of these observations is to stress how little is known about the way 
private parties identify a problem as 'legal" and about the role lawyers play within 
any overall set of alternatives for dealing with problems. Such knowledge is 
necessary, however, to assess the potential unintended consequence of any 
proposed governmental action to reduce the number of lawyers or to alter the 
distribution of legal services through legal aid or other forms of public subsidy. 

To understand the significance of the way legal services are allocated, it is also 
necessary to have some idea of what lawyers do for different clientele. As noted 
above, the lawyers representing middle and lower income individual clients tend to 
be litigators specializing in property, wills, domestic relations, labor, and criminal 
law.39 The other major area of legal work for litigators is the representation ofbanks 
and commercial enterprises in the collection ofdebts through expedited procedures 
providing for the attachment of a debtor's property. 

Attorneys who litigate rarely have time to research a case (See Table XXIX). 
Approximately two-thirds of their working day is taken up by interviewing clients 
and visiting the judicial offices where their cases are pending. For example, one of 
the respondents described a typical day as follows: 

From 6:00 a.m. to 9:00 a.m., I prepare my written arguments, study the cases, and organize my day. By 
about 10:00, I am in the office and from then until approximately 1:00 p.m., I see one client after another. . . , . 
After lunch I make my daily visits to the judicial chambers where I have pending cases and usually I am 
backin the office between 4:00 and 430.  Then I see another group ofclients until about 6:00 in the evening. 

In contrast, the legal advisors to corporations spend most of their time negotiating 
agreements and planning the future affairs of their clients to avoid legal problems. 
They tend to work primarily in commercial law, administrative law, tax, labor, or 



mining law. Most legal advisors have a few major corporate clients who are 
well.organized and who have a precise idea of the legal problems they want their 
lawyers to study. Legal advisors spend less time with their clients than do litigators, 
and they concentrate on researching legal questions, drafting contracts or other 
legal documents, and preparing an analysis of potential legal problems.40 Only legal 
advisors spend much time negotiating with government officials on behalf of 
clients. 

In a sense, legal advisors are intermediaries between private corporations or 
between the state and private centers of power and wealth.41 Litigators are 
intermediaries between individuals in conflict or between private institutions and 
individuals. Litigators offer primarily an individualized type of legal service. Their 
clientele in the middle and lower classes lack the information to identify shared legal 
needs as well as the methods to aggregate their interests and to purchase legal 
services on a group basis. Lawyers have provided the corporate legal forms to 
facilitate the organization of the dominant economic interests, but no similar legal 
methods have been developed to unify other groups in Colombia. 

Programs to Alter the Distribution of Legal Services 

There are a variety of ways to supplement the fee for service method of allocating 
legal services and thereby to increase access to lawyers by lower income groups or 
by unorganized interests which share legal needs. There has been some 
experimentation with legal aid in Colombia, and recently a small public interest law 
firm was started with partial funding from the Ford F o u n d a t i ~ n . ~ ~  Serious questions, 
however, can be raised about the potential success of these alternatives in the 
Colombian context. 

In the early 1970's, the Colombian government encouraged a bank to establish 
and fund a Legal Aid F ~ u n d a t i o n . ~ ~  In a parallel action the Ministry of Justice 
promulgated an executive decree requiring all Colombian law schools to establish 
legal aid clinics offering free legal assistance to i n d i g e n t ~ . ~ ~  The Foundation was to 
employ approximately ten young attorneys who would devote half their time to 
organization and supervision of the law school legal aid clinics. The other half would 
be spent on cases taken directly by the central Foundation office. 

The success of this experiment has been limited. Some law faculties have taken 
advantage of the free halftime assistance in the organization of a clinic, but others 
refused to cooperate because they feared student political problems would be 
caused by the Foundation's link to the government. The Foundation itself has 
pursued a cautious course of action. It has kept its services on an individualized basis 
and has avoided conflicts which would involve the representation of group or 
community interests against government agencies.45 

One of the primary difficulties with this legal aid approach is the underlying 
assumption that the fundamental problem is the poor's lackofresources to purchase 



legal services. This is a major concern, but it is a limited perspective on the question 
of legal services for low income groups. Very little is known about what low income 
groups regard as their primary needs and the relevancy of the legal process to these 
problems. The criteria low income individuals use to identify what is a "legal 
problem" will depend partially on the view of the legal process they have developed 
over time. Leon Mayhew has succinctly stated the problem: 

Needs for legal services and opportunities for beneficial legal action cannot be enumerated as if they were 
so many diseases or injuries in need of treatment Rather, we have a vast array of disputes, disorders, 
vulnerabilities, and wrongs, which contain an enormous potential for the generation of legal actions. 
Whether any given situation becomes defined as a 'legal" problem, or even if so defined, makes its way 
to an attorney or other agency for possible aid or redress, is a consequence of the social organization of 
the legal system and the organization of the larger society -including shifting currents of social ideology, 
the available legal machinery, and the channels for bringing perceived injustices to legal agencies.46 

If one applies this view of legal services to the Colombian context, there is little 
reason to assume the poor would use free legal services in a way different than the 
way they have used services for a fee.47 Thek contact with the legal system will 
normally be a negative experience. Inherent i i  the legal order of a capitalist society 
is the protection of relationships concerned with the allocation of productive 
resources. Security in property and contract rights are basic to the society's incentive 
structure, but from the perspective of the poor, these legal rules perpetuate 
inequalities in control over property.48 The poor's past contacts with the legal system 
will often have involved a threat to personal liberty through the criminal process, 
the taking of personal property to satisfy a debt, the taking of land they have farmed 
if the owner decides to change its use, or, if they have some family property, the 
probation of their estate through a complex procedure they do not unde r~ t and .~~  

When the negative nature of their most frequent contacts with the legal process 
is combined with the social distance between the lower class and lawyers, there is 
little reason to believe they would identify a problem as 'legal" if an alternative 
means of coping with it existed. To make the point another way, if the public funds 
which would be necessary to mount a meaningful legal aid program were granted 
to the potential clientele in the form of a direct payment, there is no reason to 
believe they would use these funds to purchase more legal services in the market 
place. 

The organization of a typical legal aid program in Colombia would not tend to 
ameliorate their view of the legal process. The normal pattern in Colombia would 
be to hire young attorneys willing to work for a lower salary while they obtain 
experience and prepare themselves for a legal career serving institutional clients or 
the middle and upper classes. They would have no long.run identification with the 
needs of their clients, and their perspective would be that of a patron who knows 
what is best for his client. Since the services would not be on a fee basis, some 
alternative mechanism such as queuing would be needed to allocate the services. 
There is no reason to assume the costs of waiting in line or similar alternatives will 
allocate the subsidy in a way that matches the clientele's most critical legal needss0 
In addition, legal aid would have to be funded by the government or powerful 
private institutions acting at the request of the government. The recipient of such 



funds always operates under a constraint. If they begin to represent the interests of 
lower class groups in a fashion which presents a fundamental challenge to the 
allocation of power or wealth, their h d s  can be cut off and the institution 
terminated. Consequently, they will tend to favor individualized legal problems 
which do not challenge or attempt to change the existing allocation of legal rights. 

One cannot automatically assume that discouraging people from identifying a 
problem as 'legal" is necessarily negative. Given the costs of any comprehensive 
legal aid program, the resources which would be needed for the courts to handle 
more cases, and the social distance ofjudges and lawyers from low income clients, 
encouraging and developing alternative forms of dispute resblution may be a more 
sensible course of action. Access to public decision-making as contrasted with access 
to the courts is more fundamental because of the government's role in resource 
distribution, but there is no necessary reason why lawyers should dominate the 
avenues of access. Political parties, community leaders, or other types of 
intermediaries may have a more long-run identification with the interests of low 
income groups than university-trained lawyers. It may be worthwhile to consider 
ways to encourage other types of community advocates while reducing the scope 
of the profession's legal monopoly. 

This analysis is not meant to suggest that legal aid programs should be eliminated. 
The purpose of the criticism is to focus attention on the idea that legal aid is just one 
aspect of a much broader perspective on access to law and government by low 
income groups, and that there may be meaningful alternatives to legal aid which 
should also be con~idered.~' 

As noted above, the poor's lack of resources to purchase better quality legal 
services is partly a function of the organization of the services they have received. 
Since the system has primarily offered individualized services, they lack the 
information to identify shared legal needs and methods to aggregate resources for 
the purchase of legal services on a group basis. The results of this study indicate that 
fundamental disparities in the use of law are less between rich and poor than 
between organizations and individuals. Individuals seek out the services of an 
attorney in times of personal crisis when their liberty or a basic property interest is 
at stake. In contrast, organizations routinely use the same lawyers on a recurring 
basis to collect debts, handle claims against the organization, draft contracts, and 
mediate with government agencies. 

Professor Calanter has pointed out the advantages that "recurrent organizational 
players" enjoy over infrequent individual users of the legal process. He briefly 
summarizes them as follows: 

(1) ability to utilize advance intelligence, structure the next transaction, and build a record; 
(2) ability to develop expertise and have ready access to specialists, economies of scale, and low startup 

costs for any case; 
(3) opportunity to develop facilitative informal relations with institutional incumbents; 
(4) ability to establish and maintain credibility as a combatant (i.e., interest in bargaining reputation 

serves as a resource to establish "commitment to bargaining positions." With no  bargaining reputation 
to maintain, the one.time litigant has more difficulty in convincingly committing himself in baraining); 
(5) ability to play the odds. The larger the matter at issue looms for the one.timer, the more likely he 

is to avoid risk(i.e., minimize the probability of maximum loss). Assuming that the stakes are relatively 



smaller for recurrent litigants, they can adopt strategies calculated to maximize gain over a long series 
of cases, even where this involves the risk of maximum loss in some ches; 
(6) ability to play for rules as well as immediate gains. It pays a recurrent litigant to expend resources 

in influencing the making of the relevant rules by lobbying. Recurrent litigants can also play for rules in 
litigation itself, whereas a one-time litigant is unlikely to.52 

Professor Galanter's analysis suggests that the poor's limited capacity to use law is 
not just a question of resources. There is a need to create the opportunity for them 
to identify and pursue shared legal needs on a recurrent basis through the 
aggregation of resources and rights. The most common method of aggregation in 
Colombia is through the formation of interests group associations such as unions, 
agricultural federations, and neighborhood community groups. These types of 
associations are common among the more wealthy and politically powerful 
segments of the society, but with the exception of the unions, they are rare among 
lower income groups.53 

Even if the poor were highly organized, however, there is again no reason to 
assume they would make more use of the legal process. The status quo orientation 
of law is inherent in the first principles which emphasize the protection of property 
and contract. Young judges, concerned about their future legal careers and the 
impressions they make on powerful interests in the private sector, are not likely to 
alter this orientation. Direct political action through administrative channels or 
political party structures will probably yield more results. At the same time, law is 
an important institution, and there may be some types of rule or institutional 
changes which could increase its potential use. 

Rule changes to facilitate the representation of aggregated claims are an 
example. There is no procedural form in Colombia similar to the class action. Under 
some circumstances this procedural device enables the claimants to achieve the 
same economies of scale in litigation as an organization. Claims which, relative to 
the cost of litigation, are too small or too speculative in outcome can be combined 
and made economical. Class actions can also be used prior to undergoing the cost 
of organizing and can become a means of disseminating information about shared 
interests and an avenue to overcome the transaction costs of ~rganizing.'~ 

There are other rule changes of a procedural nature which would also create an 
economic incentive for private attorneys to identify and represent aggregate claims. 
For example, the legal system could recognize the assignment of fragmentary 
rights, not worth the cost of an individual suit, to a "legal manager" who would 
monitor the protection of the assigned rights and seek damages in case of a 
v i o l a t i ~ n . ~ ~  A somewhat different approach would be to require the losing party in 
a law suit to reimburse the winning party's attorney fees, but this could also operate 
to discourage litigation by lower income groups given their lack of confidence in the 
court system. 

Both of these alternatives also raise problems.56 They tend to separate the real 
client's claim from the litigation process so that the actual victim may never be 
compensated. The absence of a real client may also undermine the lawyer's 
incentive to seek a solution in the interests of the class of claimants.'' The attorney 
is interested in the size of his fee and not the final judgment. Defendants will have 



an incentive to make a settlement offer that maximizes the attorney's gain and 
minimizes the harm to defendant. Unless the judge carefdly controls the settlement 
process, the results may not be in the best interest of the actual aggrieved parties.58 

Each of these alternatives is also contrary to the typical rules against champerty. 
They make lawyers entrepreneurs rather than agents of a client, but this is also to 
their advantage. They do not depend on the reallocation of resources. Instead, they 
create an economic incentive for lawyers to represent aggregated private rights. 

Finally, there is the example of the labor attorney who reorganized the way his 
ofice delivered legal services to low income groups to take advantage of economies 
of scale in handling similar claims. This is an outgrowth of new competition among 
lawyers for low income clients which has accompanied the expansion in the 
profession's size. The attorney was a night school graduate, and he planned to 
continue in the same type of legal practice. He has a longrun interest in the 
development of labor laws which will favor his clients and thereby improve his fees. 
Changes in the organization and delivery of legal services of this type, which are 
based on the private bar's economic incentives, may have more impact on 
meaningful access than any government subsidized legal aid program. 

The example also suggests that even without such rule changes, there may be 
more flexibility in the current legal system than is apparent from this study. The 
transaction costs involved in organizing groups, aggregating small claims, and 
identifying existing procedural methods to represent group interests are high. One 
important role for legal aid or the new outside-funded public interest law firm is to 
obtain information of this type and to litigate highly visible group claims. This could 
foster the dissemination of information about the economic potential of group 
claims and encourage more low income individuals and private attorneys to explore 
the alternative of group legal actions. 

Notes 

1. See supra Chapter D, text at note 146. 
2. According to Decree 320 of 1970, Article 25, which regulates the legal profession, a non.lawyer can 

represent himself or someone else in civil litigation or government procedures only as follows: 
(a) when the Constitution or laws grant him the right of individual petition. This is primarily in reference 
to Article 120 of the Constitution which gives any individual standing to challenge the constitutionality 
of a law. 
(b) in small claims with a process similar to a small claims court 
(c) at the court of first instance if it is located in a rural community where less than three lawyers are 
registered to litigate cases before the municipal judge. 
(d) in labor conciliation procedures. 
(e) in the limited jurisdiction of police inspectors in a community with less than three lawyers. 
(O  in defense to a legal claim which must be filed by an attorney. 
(g) before administrative officials if the purpose is not to obtain the recognition oflcgal rights or property 
except in the case of title to less than 50 hectares of unexploited m a l  land or in a municipality with less 
ihan three lawyers. 
(h) in a challenge to a tax assessment. 



3. L. Mayhew, "Institutions of Representation: Civil Justice and the Public", 9 Law and Society Rev. 401 
at 404 (1975). 

4. See supra note 2. 
5. Decree 320 of 1970. 
6. Three percent of respondents said they belonged to a National Colegio de Abogados, but many 

respondents also stated that there was no national bar association. The Colegio did not have an office in 
Bogota, and no meetings were held during 1973-74 which the author could discover.'The Academy of 
~uis~rudence,  a small &oup ofdistinguished legal scholars, judges, and practitioners, said that they oken 
represented the Colombian Legal Profession at Inter.American Bar Association meetings. 

U 

5. Information on the Corporation Nacional de Abogados was obtained from the Association 
Secretary who would not discuss any group objectives other than the creation of group insurance, 
retirement programs, and credit to finance housing. 

8. The most active appeared to be the Associations of Commercial Lawyers and Labor Lawyers. 
9. See Spearman correlation coefficients in col. 4 of Table XV, Chapter IV. 
10. For an interesting picture of the cross sections of the professicn in large United States cities, see 

J. Carlin, Lawyers Ethics (1966) and Lawyers on Their Owl (1962). 
1 1. The requirements were as follows: 

(a) four years of study in a public school with at least two years devoted to Civil Law; 
(b) a bachelor's degree in law and a two.year apprenticeship under a practicing attorney 
(C) monthly visits over two years to a court with attendance certified by a court clerk; 
id) a public examination before three distinguished attorneys; 
(e) a second examination before the Supreme Court or a superior courc and 
(D to be twenty.one years of age or married. 
See M. Aguilera, 'TlistoriaExtensa de Colombia "La Legislacion y elDerecho en Colombia Vol. X N  (1965) at 380. 

12. Antecedentes de ley 62 de 1928 in 2-3 Colombia Historia de las Leyes 556-58 (1928). 
13. The legislation finally enacted as Law No. 2 1 of 193 1 required a university degree for lawyers in 

order to represent private parties in the future with the exception of lawyers who had already practiced 
for five years, taught law for three years, served on a superior court for four years or the Supreme Court 
for two years, or had been a high level government legal advisor for two years. An exception was made 
for rural areas where there was no authorized lawyer registered for practice in the local court. 

14. Constitution ofColombi4 Art 40. 
15. Decree 225 of 197 7 now requires law graduates to spend one year in public service as a judge or 

government attorney or two years as an apprentice in private law practice according to regulations to 
be promulgated by the Ministry ofJustice. A requirement of one year's service as arural judge also existed 
for a period in the early sixties, but it was eliminated because ofwidespread evasion. There is no national 
bar examination. 

16. The following were the objectives of a snonger bar association mentioned by at least five percent 
of respondents: 
(a) improve ethical standards - 50%; 
(b) regulate fees and competition - 16%; 
(c) control the growth and quality of legal education - 13%; 
(d) regulate access by reducing the number of law schools and the size of the night schools - 6%; 
(e) reform codes and procedures - 10%; 
(D develop a program of continuing legal education - 5%; and 
(g) act as an organized pressure group to obtain welfare benefits and increase salaries - 34%. 

1 7 .  See Decree 320 of 1970. 
18. Decree 320 of 1970, art  18. 
19. Id art. 34. 
20. Decree 1 189 of 1974. 
21. Id arts. 1 ,  6. 
22. Id art 1 .  
23. See supra Chapter IV, text at note 39. 
24. See supra Chapter N ,  text at note 50. 
25. This includes 7 % who have a mixed institutional clientele as well as the 37% who earn more than 

50% of their income from one type of institutional client 



26. Categories one through six of Table X X N  are based on the percentage of practicing attorneys 
receiving 50% or more of their income from the client group. Categories seven through ten include the 
private attorneys who earn more than one-half of their income from individual clients. Category seven 
includes the attorneys who only have frequent contact with upper.class clients. The lawyers in category 
eight have frequent contact with both upper and middle-class clients. The lawyers in category nine have 
frequent contact with employees and small merchants but do not have frequent clients from the upper 
two groupings. Category ten includes lawyers who serve mostly small farmers and workers. Some of them 
also have frequent contact with small merchants as clients. 

27. A number of respondents specializing in estate planning and the probation of wills claimed that 
many of their campesino clients, whose appearance made them seem poor, actually had sizeable estates. 

28. See supra Chapter m, Table Il and accompanying text on sample design. 
29. According to the statistics kept by ICFES, the government body regulating higher education, in 

1973 there were 8,363 students enrolledin eight officially approved law schools located inBogota. Seventy 
percent of these students were enrolled in a law faculty with a large night section (Libre, Gran Colombia 
or Santo Tomas, a Catholic Law School started in 1969). In addition to this, there were at least two 
more unapproved night schools operating with approximately 2,000 additional students. These 
estimates are based on data collected by a research assistant who reviewed the ICFES statistics and 
interviewed the personnel responsible for legal education. 

30. Nine of the twenty respondents working for small merchants, white collar employees, small 
farmers and workers are 1966-67 graduates of Gran Colombia or Libre. All but one had been a judge 
or prosecutor prior to starting in private practice. 

31. One respondent claimed that the local Colegio (bar organization) in the city of MedeUii did have 
a suggested minimum fee schedule. 

32. The private practitioner with the highest income claimed to earn 100,000 pesos a month. Fifty 
percent of his income was from administrative agencies, 20% from large Colombian business, 20% from 
foreign business, and 10% from individual clients. He shared an office with a national political figure who 
could not practice according to law. He regarded himself as a legal advisor to government agencies, but 
his primary fiinction was as an intermediary between government and powerfd private interests. The 
next highest income was 65,000 pesos. 

33. The private practitioners who provided services primarily to government agencies or to unions 
were included only in the average daily earning for all practitioners because of their limited numbers. 

34. See DANE, Encuesta deHogaresat 26-27,cuadro 19(Bogota, 1970). The DANEdata gives the income 
distribution for seven occupational categories in 1970 prices. They were adjusted upward by an index of 
170% to allow for the inflation from 1970 to 1974; the median monthly income for each occupational 
group then was derived from theetable. Their median daily income was calculated on the basis of 22 
working days a month. This figure provides the basis ofthe estimate of how many days an average person 
in each occupational group must work to purchase four hours of an attorney's time. 

35. See supra Chapter 11, text at note 13 1. 
36. See iupra Chapter V, at note 42. 
37. During the 1970 Presidential campaign the surprising showing of ANAPO was partially attributed 

to the efforts of the ANAPO party over the prior two years to use its members in government positions 
and in public utilities to provide new and improved services to the banios. 

38. CE K. Rosenn, "The Jeito: Brazil's Institutional Bypass of the Formal Legal System and Its 
Developmental Implication," 19 Am J Comp. L. 5 14 (1 97 1). 

39. See Table XXV. 
40. There was a strong statistical relationship between respondent's classification as a litigator or legal 

advisor and the percent of time devoted to each task with the exception of the preparation of legal 
documents. The correlation coefficient(Kendall's Tau C) behveen the two classifications and each task was 
as follows: Documents .l 7, significance ,0289; Research .47, significance .0000; Clients, -29, significance 
,0006; Visiting court, -.60, significance .0000; Meetings with adminisnative officials, .50, significance 
.0006. Positive value indicates that legal advisors primarily perform the task and negative value reflects 
the importance of the activity for litigators. 

41. Fifteen of the seventeen legal advisors did receive as much as 20% of their income from private 
individual clients. Six devoted this time to representing wealthy individuals, primarily in the areasofestate 
planning and conuacts, but they also acted as intermediaries before government agencies in some cases. 



Eight represented a mixed clientele, but only with private law problems, labor difficulties, or tax 
problems. One, who worked for the unions, represented individual workers in labor grievances. 

42. This small firm was in the planning stage at the time of this study. It has now been operating on 
a small scale for three years, but it is not yet possible to assess its potential importance. For an overview 
of the director's ideas on public interest law in Colombia see F. Umana Pavolini, "Some Considerations 
on the Concept of Access Within the Colombian Legal System," an unpublished paper presented at a 
conference on "Access to Government Decision.Making and the Legal Process" at the University ofMiami 
Law School in March, 197 6. 

43. The Banco Popular provided the early h d i n g  for the Fundacion Servicio Juridico Popular. 
44. See Decree 971 of 1970, Decree 1189 of 1974, and Decree 225 of 1977. 
45. These observations are based on informal conversations over a three year period with the Director 

of the legal aid program and various staff members. 
46. Mavhew, supra note 3, at 404. 
47. Without "proactive" organizations demonstrating different ways of using law the tendency will be 

to follow established routines and to turn to lawyers in those situations where the poor know, based on 
past experience, that the legal process may provide some relief. For a theoretical overview of some of 
the problems involved in allocating legal services to the poor, see J. Carlin, J. Howard & S. Messinger, Civil 

Justice and the Poor, (New York, 1967); M. Galanter,,"Why the 'Haves' Come Out Ahead: Speculations on 
the Limits of Legal Change," 9 LawandSociety Rm. 95 (1974); M. Galanter, "The Duty Not to DeliverrLegal 
Services," 30 U. Miami L. Rev. 929 (1976); C. Hazard, "Legal Problems Peculiar to the Poor," 26 J. Soc. Issues 
47 (1970); F.R. Marks, "A Lawyer's Duty to Take all Comers and Many Who Did Not Come," 30 U. Miamz 
L. Rev. 915 (1976); Mayhew, supra note 3. 

48. For an interesting critique of the view that law sanctions poverty, see Hazard, supra note 47. 
49. See Table XXV for an overview of the areas where low income persons are most likely to have 

contact with the legal process. 
50. See Mayhew, supra note 3, at 418-20, for a discussion of the problems inherent in the alternatives 

to rationing by fees. 
51. See Galanter (1974) supra note 47 for a conceptual overview of the alternatives. 
52. Galanter(1976) supra note 47, at 937. 
53. There is a national association of campesinos with some links to the political parties and there are 

juntas de Accion Communal in the bamos organized by the government, but they tend to be a political 
instrument of the party in power rather than a grass roots organization seeking a way to represent the 
interests of the community. For a description of some of the more powerful interest group associations 
among the dominant economic groups, see R. Dix, Colombia: The Political Dimensions of Change (New 
Haven, 1967) at 322-59. 

54. See Galanter(l976)supranote 47,at 943;R. Posner, Economic Analysis OfLaw(Boston, 1972)at 349-51. 
55. Galanter(l976) supranote 47, at 941. 
56. See Posner, supra note 54, at 350-51. 
57. Id 
58. Id 



Chapter IX 

Legal Education and the Bar 
Legal education provides an institutionalized means of giving the profession a sense 
of cohesion, shared knowledge, and common values. Given the lack of an 
organized bar association and the diversity in legal roles, law schools provide one 
of the bar's few common experiences.' The schools socialize new members, transfer 
legal expertise and values to a new generation of lawyers, and control access to 
member~hip.~ Historically, the law schools have educated a large percentage of 
Colombia's political elite and the origins of some schools are linked to the interests 
of political parties3 Law schools are also an important avenue of social mobility, 
particularly with the recent growth in urban night schools and the rapid expansio~i 
of higher ed~cat ion.~ 

In summary, legal education is a complex process reflecting both the bar's 
internal needs and broader social and political pressures. While the law schools' 
environments are as heterogeneous as the bar in some ways, they also share 
common characteristics. The first section of the chapter describes their general 
educational environment; the second section discusses the origins and orientation 
of a legal education reform movement which occurred between 1969 and 197 4; and 
the third deals with the factors constraining the reform efforts. The experience of 
the reform movement provides a useful context to consider the relationship 
between the bar and legal education. 

The Educational Environment 

Most Colombian students enrol1 in a law school immediately after finishing their 
secondary education or "bachillerato" at the average age of eighteen or nineteen. 
Their social origins are described in some detail in Chapter IV; generally they tend 
to come from the middle and upper classes with night schools and the public law 
schools drawing a limited number of students from lower-middle class families5 

The students study law for five years in a relatively rigid curriculum, spending 
approximately twenty-five to thirty hours in class each week divided into seven or 
eight different  course^.^ Table XXX provides a picture of the typical number of 
required basic courses in a law school curriculum over the past twenty-five years. 
About seventy-five to eighty percent of a student's studies are devoted to the basic 
courses and parallel seminars and the remainder is normally spent in an area of 
specialization during a part of the students' final two years of study.' 



Table XXX. Required Basic Courses in Law School Curriculum 

Minimum hours 
per week 

Course Years of the course 

Introduction to Law 
Roman Law 
General Theory of the State 
Colombian Constitutional Law 
Theory of Administrative Law 
Colombian Administrative Law 
Economic Theory 
Colombian Economy 
General Civil Law 
Property 
Extra Contractual Obligations 
Contracts 
Wills 
Commercial Law 
Criminal Law (general and special) 
Labor Law (theory, individual, collective, 

social security) 
Civil Procedure (general and special) 
Criminal Procedure 
Labor Procedure 
Evidence 
Public International Law 
Public Finance 
Philosophy of Law 
Legal Writing 
Legal Ethics 
Forensics 

Total hours of Basic Required Courses 

and 

Source: Asociacion Colombiana de Universidades, Los Estudios de Derecho en Colombia (Bogota, 1973). 

A 1970 presidential decree regulating law school curriculum reflects these same 
basic course req~irements,~ and a 197 7 decree still retained approximately 
ninety-six required course hours.9 This decree also requires "practical courses" and 
"workshops" concerned with techniques of doctrinal research and legal 
argument.1° It calls for specialization by students during their fourth and fifth 
years; they must take at least four additional courses in one optional area such as 
public law, private law, criminal law, or labor law." 

After finishing the five year curriculum, law students have traditionally had to 
pass preparatory examinations covering the required courses and write a thesis to 
complete the requirements for a Doctorate degree which entitled them to practice 
law.12 The 197 7 decree retained the preparatory examination, but in lieu of the 
thesis requirement, students now have the following options: (a) one year of public 
service in the judiciary, in a government agency as an attorney, or in a legal aid 
clinic, (b) two years as an apprentice in private practice, or (c) two semesters of post 
graduate studies in an area of specialization and writing a thesis.13 

Most of the courses are taught by part-time faculty who also practice law, are in 



the judiciary, or work for a government agency. Interestingly, the part.time faculty 
do not tend to emphasize practical legal skills. They primarily lecture on the codes 
and their logical relationship to the basic principles of the legal order as described 
in doctrinal treatises. The students memorize their notes and the appropriate code 
in preparation for an oral examination at the end of each course. The curriculum 
is organized to impart an understanding of basic legal principles, the schematic 
structure of the codes in each field, and syllogistic modes of reasoning. The students 
rarely work with the facts of actual legal conflicts or with the way the application 
of law changes as facts are altered. With the exception of the legal aid clinics, even 
the "practical" courses tend to be more concerned with techniques of abstract 
doctrinal reasoning than analysis of actual legal conflicts.14 

One of the principal advantages of this model of legal education is its low cost. 
Lecture classes are often large and the part-time faculty are paid very little. It is 
normally regarded as an honor for a member of the bar to be invited to teach a 
course; it enhances the attorney's reputation. The judiciary even have special 
incentives inntheir salary structure to encourage judges to teach.'' Classes are often 
scheduled early in the morning and late in the evening for the convenience of the 
professors and to enable students to work while studying. Library facilities are 
limited and students are rarely asked to write research papers. 

There is much to be said for this model of legal education when taught at its 
highest level. It requires vigorous training to understand thoroughly the 
comprehensive systematization ofthe legal order and the way the codes are related, 
in a deductive sense, to first principles. The parallel courses in political economy, 
sociology and philosophy are designed to give the student a sense of the relationship 
between the philosophical foundations of Western society and the legal order. The 
view of law and society imparted in such courses is independent of Colombian 
reality, but it inculcates a set of values which reinforce the existing social order, This 
approach has given the youth of the privileged classes a shared intellectual tradition 
and a common understanding of humanistic values. The costs of the education are 
primarily born by privileged members of the profession who devote a part of their 
time to the process of educating and socializing the bar's new members. 

It is difficult to estimate the degree to which Colombian law schools have ever 
achieved excellence by the criteria of this model, but it is clear that there is a trend 
away from this concept of a "general education" in law to more narrow 
professionalism. The law schools are becoming less of a center for training the 
"cultured generalist" and more students are seeking the particular skills and 
knowledge they need to compete effectively with other groups of specialists in the 
employment market. At the same time legal education has also been under attack 
for being out of touch with Colombian reality and being unconcerned with the way 
law relates to actual social and economic problems. 

The Reform Movement 
Legal education reform programs were launched in Brazil in 1966, Chile in 1967, 
Peru in 1968, and finally, Colombia in 1969. In each case the reform effort grew out 



of interactions between (a) American lawyers involved in United States 
development institutions and harboring presuppositions about the role law plays in 
social change based on a combination of legal realism, policy science, and 
assumptions about the "rule of law" and economic growth, and (b) Latin American 
legal educators concerned with the declining prestige of the bar, with the brightest 
young students enrolling in departments other than law, and with the demand for 
more skills training. l 6  

The first discussions in Colombia were at an informal level between the Ford 
Foundation representative, a Harvard law graduate, and the Minister ofJustice who 
was also the Dean of a prominent Colombian law school.17 Arrangements were 
made for a Haward law professor to visit a number of Colombian law schools with 
the Ford Foundation representative for the purpose of exploring the possibility of 
Foundation assistance to law schools in a fashion similar to existing programs with 
departments of economics, engineering, education, and sociology.18 

The visiting consultant found widespread concern 'about the quality of 
Colombian legal education and the Foundation responded by organizing and 
helping to finance a trip for representatives of interested law schools to visit legal 
education reform programs in Brazil and Chile as well as several law schools in the 
United States (Harvard, Michigan and Stanford where a group of Chilean professors 
were receiving an intensive course in teaching methods). Following these visits, the 
Deans of five law schools organized a working group to formulate their ideas on 
legal education and to prepare a proposal for a cooperative reform program similar 
to what was occurring in Chile.lg 

It is difficult to determine the extent to which the subsequent programs and their 
objectives embodied indigenous concerns of Colombian legal educators or reflected 
what the Deans felt the North American institutions were willing to fund; most likely 
they grew out of a rather subtle interaction process. In any case, five of the 
Colombian law schools initiated ajoint program in 1969 through an Association for 
the Reform of Legal Education (AREDlZ0 The schools pooled their resources with 
funds from AID and The Ford Foundation to support fellowships for young 
professors to study in the United States and Europe. When the professors returned, 
they were to assume full.time teaching positions, prepare teaching materials, and 
engage in legal research. The association also received grants to support research 
and the preparation of teaching materials, and to publish the work product. Several 
two-week retreats or seminars were held to discuss different approaches to legal 
education and the use of teaching methods aimed at increasing the analytical and 
problem solving skills of students. There were also funds to improve library facilities 
and to create legal aid clinics so that students would have more practical education 
and an exposure to the legal problems of low income groups.21 

The professors leading the reform efforts argued that Colombian legal education 
was too self~contained.22 Colombia's social and economic problems were rarely 
discussed in law school classes and the policy objectives of statutes and agency 
regulations were normally ignored as well as the problems ofimplementing policies 
through legal i n s t r~men t s .~~  They felt the emphasis on law as an abstract and 
autonomous scientific method of reasoning kept students from understanding the 



actual complexity of the way law influences behavior and fi-om searching for 
creative legal solutions to social and economic problems.24 

The critics also argued that the concept of an autonomous and coherent legal 
order which the student had to study in its entirety lead to an excessively rigid 
curriculum, too much time in class, and not enough emphasis on analytical skills.25 
They advocated teaching methods whichhwould increase student participation in 
class and discussion of the policies underlying legal rules.26 Legal research was 
criticized for being too concerned with refining abstract legal doctrine and for 
ignoring the reality of the Colombian legal process.27 

The North American supporters of the reform movement viewed these 
criticisms as a rejection of legal formalism and as a turn toward a legal realist's 
approach to e d ~ c a t i o n . ~ ~  It was hoped that there would be more emphasis on 
purposive modes of reasoning and lawyers would be more capable of coping with 
the growing body of statutes and regulations designed to control and channel 
economic development. 

At the same time, it was clear that the reform efforts were attractive to legal 
educators who had no real interest in any basic change in legal reasoning or skills. 
The socratic method could be used to refine formalistic modes of reasoning as well 
as to emphasize the policies behind legal rulesz9 The support for teaching materials, 
fewer class hours, and more research time were attractive to all young law 
professors with an interest in teaching full-time irrespective of their approach to 
legal education. It was questionable whether many Colombian law professors were 
interested in any fundamental change in legal education. 

The actual motivations of the reform movement's leaders and participants are 
somewhat obscure, but there is little doubt that the profession as a whole did not 
share their critical view of Colombian legal education. A 1967 survey of 656 
attorneys indicated that sixty-four percent of them were "very satisfied" with their 
legal education, twenty-seven percent were "satisfied", and only nine percent were 
"di~satisfied".~~ Their only criticisms were the lack of courses with a practical 
orientation and the relatively poor quality of the material they were asked to read 
to supplement classroom lectures. otherwise, they were contenttwith the 
curriculum, their professors, and the orientation of legal training. 

The leaders of the reform movement tended to be fdltime faculty and they were 
not very concerned with the bar's general satisfaction with legal education. In 
retrospect this lack of concern was probably a mistake. The high percentage of 
part.time faculty in most schools limits the faculty's autonomy from the practicing 
bar and makes it difficult to carry-out a reform without support from a sizeable 
segment of the profession. In general, the reform leaders failed to pay adequate 
attention to the factors which have shaped the existing orientation of legal 
education, legal career patterns, and the development of practical legal skills after 
graduation. There was no serious discussion of the way legal education and 
subsequent practical training reflect the actual needs of the profession in terms of 
the interests the bar serves or of the potential conflict between these interests and 
the goals of the reform movement. 



The Constraints on Legal Education Reform 

Constraints on the reforms advocated by the critics of legal education existed in the 
form of vested interests within the bar, the structure of the demand for legal 
services, and the limited resources available for legal education. When the reform 
efforts are viewed from the perspective of these limitations, it appearssthat the 
advocates ofreform would have been better advised to have emphasized the most 
valuable aspects of the existing legal education model while suggesting the need for 
more diversity in legal training on a limited scale. 

Most of the proposals for changes in teaching methodology and skills training 
were contingent on adding to the number of full-time professors. A comparison of 
the percentage of part-time law professors with the percentage of part-time faculty 
in other departments illustrates the situation. In 1966, ninety-five percent of the law 
professors in Colombia taught on a part-time basis as compared with fifty-six 
percent of the faculty in the medical schools, twenty-eight percent in agriculture, 
and sixty.seven percent in er~gineering.~' In addition, law professors who teach 
full.time are normally paid very low salaries in light of the average income of a 
practicing attorney. They tend to be recent graduates who are teaching as an 
alternative to gaining experience in the judiciary or in a government legal 
department. A second, smaller group are financially secure retired attorneys who 
wish to have an academic life as part of their retirement. The younger professors 
who might be willing to pursue a permanent academic career if they could at least 
earn the income of an average attorney are forced into private practice for 
economic reasons.32 

On the other hand, the resources necessary to retain qualified lawyers as full.time 
professors would dramatically increase the cost of higher education. This would 
mean higher tuition with a consequent reduction in access to law schools by middle 
income groups or the subsidization of legal education out of general tax revenues. 
If the former occurred, the number of law graduates would decrease in the name 
of improving quality. This would inevitably drive up the cost of private legal services 
and mean a decrease in access to lawyers among lower income groups. 

To justify using more general tax revenues, one must address the question of 
whether the improved quality of legal training from more full-time faculty is worth 
the additional expenditure, particularly in a developing society which also needs 
more doctors, engineers, agronomers, and economists. The answer may be 
favorable on a limited scale in the sense of funding one high quality faculty with 
limited enrollment, competitive entrance examinations, and fellowships for the 
middle income student. At the same time, the existing model of education could 
continue to be the prevalent method of educating most new lawyers. 

Neither the leaders of the Colombian reform movement nor the outside funding 
agencies advocated the concentration of resources in this fashion, although this 
approach was used in Brazil; it also has drawbacks. Given the market for legal 
services, most graduates of a higher quality faculty will inevitably spend most of 
their legal careers serving the financial and business community. Their skills will be 
devoted to defending the existing centers of power and wealth. Better lawyers for 



this group can be justified from a growth perspective of development, particularly 
given the need for better legal talent to represent Colombian business in its dealings 
with international firms. However, if the existing centers of wealth are to be the 
primary beneficiaries, perhaps they should bear the costs of training high 
quality legal talent through tuition or private grants. The point here is not to resolve 
these issues, but rather to indicate that they need to be thoroughly examined as a 
preliminary step to any legal education reform program. 

Members of the profession also had reasons to resist the idea of full.time law 
professors. If successful, this reform would take away a source of additional income, 
prestige, and contacts from a sizeable percentage of the practicing bar. Over 
one-third of respondents in this study mentioned that they had taught law at some 
point during their legal careers.)' A teaching position in a recognized law faculty 
means more prestige and this can help an attorney attract clients. Judges receive 
more pay and their promotions are helped along by teaching. Even more important 
may be the extent to which attorneys become part of a network which increases 
their sphere ofinfluence and contacts by teaching. Their students normally look up 
to them as professors and they can help place students in jobs after they graduate. 
The young graduates will owe favors to the faculty members in return and this may 
increase an attorney's ability to obtain what this clients need through a school's 
network of young graduates working in government and the judiciary. In a sense, 
Colombian lawyers are brokers of influence and of access to government power and 
the networks of contacts built-up through part-time teaching are an integral part of 
this process. 

Such networks are important even in the night schools, but at a different level. 
The students often work during the day as clerks or secretaries for judges and after 
they graduate, they normally spend four or five years in the lower levels of the 
judiciary. Their professors are often successful litigators representing individual 
clients. The professor may give the student personal assistance in obtaining a job 
after graduation andi in return, the professor may enjoy certain advantages if he has 
a case in the court where the student is a clerk, or, after graduation, a judge. Such 
exchanges of favors are normally not blatent or illegal. The student may simply 
schedule a deposition at a convenient time for his professor or give the case priority 
on a judge's calendar; as numerous respondents explained in the interviews, these 
small favors can be important to the success of a l i t igat~r.)~ 

In the case of ARED, there was a second reason for the bar's opposition to the 
hll.time faculty. Full-time positions often attracted the more politically radical 
recent law graduates. They tended to see the reform as a way to obtain funds for 
research on the relationship between the legal order and inequalities in Colombia's 
social and economic system, and they encouraged the discussion of such issues in 
the classroom among highly politicized students. This trend posed a threat to the 
bar, to the interests the bar represents and to the university administration. In two 
of the five ARED faculties, conflicts reflecting this tension ended the reform efforts. 

In the clearest case, a young law school dean had managed to hire a core of 
young hll-time professors who made-up over half of the faculty. They were rriaking 
a serious effort to engage students in an ongoing dialogue about law and the 



Colombian social order. At the same time, the part-time professors who were older 
and more established members of the local bar were being forced out of the school. 
Eventually there were political problems in the university, and the young full-time 
faculty defended students accused of disrupting the normal operations of the 
university. The local bar used the situation to turn the ideological orientation of the 
law school into a political issue and the Dean and the young faculty were eventually 
forced out; control was returned to established members of the local bar. 

The second case was less related to any political orientation of the faculty than 
to serious questions about the substance of the reform movement. It was a new law 
faculty with a limited number of fdl.time professors, most of whom had attended 
post graduate studies at Harvard Law School. They developed materials and were 
using a Socratic method to teach the first year courses. In a substantive sense, there 
was no real change in the 'legal science" approach to law, but the students learned 
to ask questions and to participate in class. As the school grew, more part.time 
faculty with prestigious legal reputations were employed and they reacted 
negatively to the constant questioning by students. As a result, the leaders of the 
local bar began to question the quality of the legal training, and the university 
became concerned over the problems it would face placing new graduates. When 
the opportunity developed because of a political conflict within the university, the 
young Dean was forced out, and he was replaced by an older French trained 
attorney who returned the school to the more traditional model of legal education. 

The general significance of these two cases is limited, but they demonstrate the 
interest the leaders of the bar have in controlling the orientation of legal training, 
as well as their capacity to restrain changes inconsistent with their interests or the 
needs of their dominant clientele. They show how the profession's attitudes about 
legal education are central to the success of any reform effort. For this reason, a 
limited number of questions were included in the survey to determine if the efforts 
of ARED had any apparent impact on the profession's views on legal education. 

There was not much support for the type of changes advocated by ARED. 
Respondents were somewhat less satisfied with their legal education than the group 
interviewed in 1967.35 They felt a partial reform oflegal education was needed, but 
few advocated any basic changes (See Tables XXXI and XXXII). They tended to 
emphasize more practical training, curriculum changes to introduce more 
opportunites to specialize, course offerings in new fields, more supervised research 
on doctrinal issues, and the need for qualifed professors who would not cancel 
classes. 

Only a small group, ranging from seven to thirteen percent of respondents, 
pointed to the need to make legal education more relevant to Colombia's socialland 
economic problems. There is no basis in the data to explain why this group's views 
were different from those of other respondents. No significant relationship existed 
between these views and age, working environment, law school, or type of client. 
At an impressionistic level, they appeared to share a more leftist political ideology, 
but there was no accurate measure of political views to test this impression. 

Respondents' views on the goals of legal education were also surveyed by asking 
them to rank four educational objectives in the order of their importance (See Table 



Table XXXI. Respondents' Views on the Overall Quality ofTheir Legal Education [N=103] 

A. 
Overall satisfaction with education: 
Very satisfied 33% 
Satisfied 46% 
Somewhat dissatisfied 13% 
Discontent 9 %  

B. 
Rearons(coded according to the percentage of respondents mentioning each factor in response to an open 
ended question') 

1. Excellent and prestigious professors 17% 
2. Professors taught hue legal science 20% 
3. Too theoretical and not enough practical legal training 32% 
4. Not enough supervised legal research 12% 
5. Professors were not qualified or they often cancelled classes 19% 
6. Not enough specialized course offerings 8 % 
7. No offerings in new fields of law 8% 
8. Too much memorization 7% 
9. Too much use of the lecture method 5% 

10. Not enough concern with the reality of Colombia's 
social and economic problems 7% 

" only includes reasons mentioned by at least 5% of respondents. 

XXXIII). The most popular, by far, was the traditional concept of a required 
curriculum emphasizing first principles and all the major codes. The need to study 
the relationship between law and the economic orderrand political system was the 
second most popular, but this objective was understood in a variety of ways. Many 
respondents saw it as representative of the humanistic concept of legal education 
where courses in political economy and philosophy are used to illustrate how the 

Table XXXII. Respondents' Views on the Need to Reform Legal Education IN=] 031 

A. 
Is there a need to r+m legal education: 

Yes 85% 
No 15% 

B. 
Why?(coded according to the percentage of respondents mentioning each reason as an explanation for 
their views") 

1. To increase practical legal training 32% 
2. To reform the curriculum and add new courses 17% 
3. To increase serious doctrinal research by faculty and students 13% 
4. To increase legal research on Colombia's social and 

economic problems 13% 
5. To increase classroom discussion of the way the legal process 

actually works 12% 
6. To reinstate the teaching of true legal science 12% 
7 .  To provide for more specialized training 10% 
8. To increase the number of full time faculty 10% 
9. To increase student participation in classroom discussions 9% 

10. To obtain more prestigious practicing attorneys and judges 
as professors 7 % 

11. To improve the training of professors 5 % 

" only includes reasons mentioned by more than 5% of respondents. 

1 1 7  



Table XXXIII. Respondents' Views on Goals ofLegal Education 

Respondents' ranking of the 
educational objectives 
Ranked Ranked Ranked Ranked 
1st 2nd. 3rd. last 

1. To teach the first principles 
of law and all the codes so the 
student is ready to practice in all 
areas 52% 9% 9% 21% 

2. To use some areas of the law to 
teach the student basic legal concepts 
and their practical application in 
different concrete situations 10% 31% 27% 20% 

3. To use some areas of the law to 
teach basic legal concepts and how 
they relate to Colombia's economic 
and social system 23% 21% 40% 11% 

4. To teach basic legal concepts 
and to prepare the students to use 
legal skills to achieve social and 
economic objectives 13% 24% 11% 34% 

5. Refused to continue ranking 
alternatives 0% 10% 12% 12% 

first principles of the legal order are basic to the orientation of society. Others saw 
it as relating law to the reality of Colombia, but few were able to articulate what this 
meant. The political rhetoric of the country is so inhsed with the terms "economic 
and social development" that such phrases are repeated irrespective of their content 
once they have been suggested. There has developed an ideology of "reformism" 
which is an immediate response to any demand for change, but the process is 
understood to have no practical effect on Colombian in~titutions.~6 In a sense, 
ARED's legal education reform movement was a reflection offthis same 
phenomenon. 

Among the top two rankings, the least popular of the four educational objectives 
were concerned with the application of law in specific factual situations and the 
instrumental use of law. There are a number of explanations for the low priority of 
these goals. First, they are contrary to the basic modes of legal reasoning in the Civil 
Law system and consequently, to the type of training most respondents received. 
Second, the practicing bar may resist changes in the orientation of legal reasoning 
because the formalistic approach of legal science is consistent with the needs oftheir 
dominant ~lientele.~' Third, they may react negatively because of whattan 
instrumental view of law implies for their image as an independent profession. An 
instrumental concept of legal education places more emphasis on the degree to 
which law can be manipulated to serve particular interests or goals as contrasted 
with legal science which views law as an autonomous body of thought governed by 
its own internal logic. The instrumental perspective makes a lawyer appear more 
as a technician using his skills to serve a client or the government rather than as an 
independent and neutral scientist applying law to arrive at a result determined by 



preexisting rules. The traditional Colombian lawyer reacts almost instinctively 
against any suggestion that lawyers are technicians serving the clients who pay the 
highest fees. 

The 197 7 presidential decree regulating legal education also reflects the marginal 
impact of ARED.38 It mandates thirty-two basic courses which must be taught in a 
specific sequence for a minimum of three hours a week and limited specialization 
during a part of the fourth and fifth year.39 There is little room under the decree for 
experimentation with the curriculum of the type contemplated by ARED. 

By 1974, most of the outside funding of the reform movement was exhausted and 
ARED died quietly leaving behind a continuing dialogue on legal education, some 
ongoing experimentation with new teaching methods, a few well trained part-time 
professors, improved library facilities, and a series of law school legal aid clinics. 
However, even if the program had succeeded in changing partially the orientation 
of legal education, there is no reason to assume it would have had much impact on 
legal analysis or skills. The law schools train the students from age nineteen to 
twenty-four, but the most formative period for a young attorney is probably his first 
five years of practical experience after graduation. Little is known about the 
working environments of young attorneys, but it is clear that without a major 
change in the economic or political influences which shape these environments and 
the career patterns and incentive structures of young attorneys, their skills and 
approach to law will not change. 

Notes 

1. While there is marked diversity in the law schools' environments, the curriculum is similar and most 
professors lecture. In this sense most Colombian lawyers experience a similar type of legal education. 

2. Constitution ofColombi4 Art 40 makes a Colombian law degree a prerequisite for the practice of law 
and there is no national bar examination. Consequently, the admission policies and academic standards 
of the law schools constitute the main barriers for entry into the profession as well as the process for 
controlling access to membership. 

3. See supra Chapter I ,  at note 4. 
4. See supra Chapter IV. 
5. See supra Chapter N .  at note 15. 
6 .  A 1967 survey of fifteen Colombian law schools indicated that the average five year curriculum 

included over 150 class hours spread over approximately 40 different courses. The survey was conducted 
by William Cotter, representative for the Ford Foundation in Bogota, Colombia. See Cotter and Lynch, 
"The Colombian Legal Profession," an unpublished paper prepared for the Ford Foundation and ARED 
(1970). 

7 .  See Asociacion Colombiana de Universidades IASCUNI Los Estudios de Derecho en Colombia (Bogota, 
1973). 

8. See Decree 1391 of 1970. 
9. Decree 225 of 1977, Art 4. 
10. Decree 225 of 1977, Art 2. 
11. Decree 225 of 1977, Art 3. 
12. See Los Estudios de Derecho en Colombia at 4 1-52. 
13. Decree 225 of 1977, Art 7. 



14. These observations are based on my experiences periodically auditing law school classes between 
1969 and 1972 and conversations with Colombian law professors. 

15. The judges interviewed during the survey normally taught on a partdme basis in some law school 
or were seeking an opportunity to teach. 

16. For an overview of the Colombian ideas on reform during the earliest phase of the reform 
movement see M. Bentancourt Rey, "Docurnento Sobre Reforma a 10s Estudios de Derecho en el Pais" 
37 RevistaJuridica 107 (1970); A. Naranjo Villegas, "Necisidad de la Reforma de Facultades de Derecho," 
separata de la Revista Juridica No. 33 (1966). 

17. William Cotter was the Ford Foundation representative at this time and Dr. Femando Hinestroza 
was the Minister of Justice during the Presidency of Carlos Lleras Restrepo. 

18. Professor Derick Bok visited approximately fifteen law schools throughout the country with 
Wiiam Cotter. 

19. The original group was composed of the Deans of National University, Externado de Colombia, 
University of Antioguia, and the University of Cauca Shortly thereafter they were joined by the Dean of 
the new law school at the University of the Andes. 

20. See supra note 19. The National University dropped out of the Association shortly after the Ford 
Foundation approved the grant in response to pressure from students who objected to a relationship with 
a North American institution. Approximately eighteen months later ARED invited the Rosario Law 
School to join the Association and to share the grant funds. For a description of ARED and its objectives 
see "La Reforma del Derecho eri Colombia," Document No. 17, presented at the Conferencia Sobre la 
Ensenanza del Derecho y el Desarrollo in Valparaiso, Chile (April, 197 1). 

2 1. See "razon de ser de una institution" (editorial) 1 ARED Revista de Doctrina y Jurirprudencia 3 (1 970); 
"estatatutos de la asocicion para la reforma de la ensenanza del derecho" 1 ARED Rev. 7; W. Headrick 
"Primer Seminario de Metodologia de la Ensenanza Juridica" 1 ARED Rev. 11 1. 

22. See "La Reforma del Derecho en Colombia" supra note 20, at 1-2; 'Vniversidad de Los Andes 
Boletin," Facultad de Derecho (1970-7 1 )  at 2. 

23. See "La Reforma del Derecho en Colombia," supra note 20, at 4-8. 
24. Id.; R. Rengifo "Que Debe Ensenar una Escuela de Derecho," 1 Boletin de ARED 3 (1973); A. Tobar, 

"Eh Torno a la Reforma de la Ensenanza del Derecho," 2 Boletin de ARED 3 (1973). 
25. See R. Dominquez, "Algunas Ideas Sobre el Contenido de la Ensenanza del Derecho," 1 Boletin de 

ARED 11 (1973). 
26. See "La Reforma del Derecho en Colombia" supra note 20, at 8-9; Tobar, supra note 24; Rengifo, 

supra note 4; "Universidad de 10s Andes Boletin", supra note 22, at 3-5. 
27. See "La Reforma de Derecha en Colombia," supra note 20 at 10-12. Cf: Tomassini, "Derecho y 

Cambio Social en America Latina," Document No. 25 presented at the Conferencia Sobre la Ensenanza 
del Derecho y el Desarrollo in Valparaiso, Chile (April, 197 1). 

28. See J.A. Gardner, 'The Legal Profession and the Third World: A Critical History of the Law and 
Development Movement, with Particular Reference to Latin America" unpublished manuscript on file 
with the American Society of International Law (1974). 

29. See Id 
30. See Cotter and Lynch, supra note 6. 
31. DANE, Boletin Mensual de Estadistica No. 219 (Bogota, 1969) at 183. 
32. This comment is based on my experiences with young law professors teaching full time in the 

ARED member schools. 
33. This was in the course of their discussions of their legal careers. There was no direct question as 

to whether they had ever taught law. 
34. These comments were in response to the question on the factors which determine the success of 

a practicing attorney. 
35. Seventy nine percent in this study were very content or satisfied as contrasted with 91% of the 

respondents in the 1967 study. 
36. The best example of this may be Colombia's regular agrarian reforms. See, E.A. Duff, Agrarian 

Reform in Colombia (New York 1968). 
3 7 .  See supra Chapter VI, text at note 3 1. 
38. See Decree 225 of 197 7 .  
39. See Decree 225 of 1977, Arts 2-3. 



Chapter X 

Conclusion 
The research methodology of this study was sharply limited in terms of time and 
h d s ;  it was primarily designed to provide a picture of the diversity in legal roles 
and some tentative ideas about how these roles relate to Colombia's economic and 
political systems. The findings are more observations of the author than empirically 
justified conclusions. Given this orientation, the central issue is what observations 
raise important questions which merit hrther investigation and what should be the 
approach of hture research. 

First of all, the results suggest a cautious approach to generalizations about 
Colombian lawyers. There is a tension between a view of the bar as a relatively 
homogeneous professional group with common training and skills on the one hand 
and empirical findings on the differences among lawyers and their working 
environments on the other. Both perspectives are basic to an understanding of legal 
roles, but they can also point to contradictory conclusions. General constraints on 
the use of law and the legal process are apparent in the bar's dependency on 
dominant economic interests, the orientation of legal education, legal career 
patterns, the common modes of legal argument, ways of perceiving legal problems, 
and the nature of the judiciary. At the same time, individual lawyers can be creative 
and effective in the way they use legal skills and arguments to serve the needs of a 
particular client. In this sense, the conclusions of any study are as much a reflection 
of the researcher's perspective on the bar as they are a product ofempirical findings. 

This distinction is apparent in the findings on family backgrounds, income and 
social status. The general data demonstrates that lawyers as a group are 
upper-middle class and their status leads to substantial social distance between many 
attorneys and their individual clients. This general data, however, fails to reflect the 
internal stratification of legal roles within the bar and the way this stratification is 
related to the recent growth in night law schools. Since 1960, the size of the bar has 
increased more than 150% and the majority of these young lawyers are coming out 
ofnight law schools that are becoming more accessible to middle and lower-middle 
class students. 

The expansion of higher education is breaking down the profession's internal 
homogeneity and it may have a major impact on the cost and distribution of legal 
services. The bar's leadership claims that the legal services offered by the young 
graduates of the night schools are inferior because of their weak education. Such 
observations fail to consider the type of clientele the night school graduates are 
serving and the nature of their legal needs. It may be that the level of training 
needed to provide relatively routine, but important legal services for lower class 



clients is limited. The night law schools may be making a de facto adjustment in legal 
education which reflects the structure of the demand for legal services. 

If this adjustment is occurring, it raises other problems since it may lock lower 
class groups into inferior legal services which tend to reinforce existing distributions 
of wealth by increasing the integration of marginal groups in a way that helps to 
institutionalize current forms of economic domination. It is a hard question whether 
regular access to inferior legal services is better than reliance on unauthorized 
practitioners with no formal training but closer class ties to their clientele. 

The important point is that there is little information on the impact of the bar's 
growth on access to legal services and no general understanding of the relative 
importance of legal services to the capacity of underprivileged groups to satisfy their 
basic needs. It is possible that law and the services of the bar are mostly irrelevant 
to the lower class's critical needs. Others such as politicians, the clergy, or social 
workers may be more effective as intermediaries between these groups and 
governmental institutions that control important resources. 

Legal profession research is not a very effective way of studying these issues. It 
gives a "top-down" view of legal needs in the sense of studying who uses law and for 
what purposes from a lawyer's perspective. A client oriented focus on access might 
yield a quite distinct set of findings. One could study the general problems of lower 
class groups in the context in which they emerge, identify the legal aspects of the 
problems, and observe how the affected persons cope with the situation. The 
affected individual or group may never consult a lawyer. If they do, such issues as 
the method of selecting a lawyer, the attorney-client relationship, the legal 
characterization of their problem, the cost, and the results may look very different 
from the client's perspective. 

Research of this sort is difficult, but one could begin by selecting a relatively 
defined low income group with a common set of problems such as: a rural 
development cooperative, a "campesino" organization, small farmers producing 
the same crops, a labor union, unorganized workers in the same occupational 
setting, or a barrio experiencing a common difficulty with a developer or with 
government agencies responsible for providing basic services. Studies of this type 
could yield a different picture of how law and lawyers constrain or facilitate the 
efforts of the less privileged to improve their situation. They may also point to the 
need for a more creative approach to dispute resolution with less of a reliance on 
formally trained intermediaries such as lawyers. 

At a different level, similar comments can be made about the findings on 
corporate legal advisors. The study shows the legal advisors come from 
upper.middle class professional families, attend the more prestigious private law 
schools, obtain their early training in government regulatory agencies, earn high 
salaries, rarely litigate, and enjoy substantial prestige and influence within the 
profession. Little can be said, however, about the quality of their work, the extent 
to which they are brokers of information or of influence with key government 
officials, the way they mediate conflicts, or exactly what legal services they provide. 
The results suggest corporate legal advisors monopolize important information and 
act as intermediaries between their clients and government decision.makers who 



control access to productive resources, but the relationships cannot be described in 
much detail. 

To test the hypotheses of this study about the role lawyers play in making the legal 
process an instrument of dominant economic interests, one would need to focus in 
much more depth on the workofcorporate attorneys. This means studying the roles 
they play in business transactions, the way they deal with government officials on 
behalf of corporate clients, the way they mediate conflicts between private 
corporations and their use oflaw to structure relationships between their clients and 
middle and lower class individuals or groups. Such studies would show whether 
legal advisors are simply an instrument of their clientele or whether they enjoy 
sufficient independence, because of their monopoly over certain information and 
procedures, to influence business decisions. This will contribute to an understanding 
of the way power is exercised and of the potential for law to influence economic 
relations. 

The findings of this study on the judiciary are equally tentative. Lower court 
judges tend to be recent law school graduates seeking experience. They are poorly 
paid; judges do not enjoy much prestige except at the highest levels of the appellate 
courts; and it is commonly said that they do not work very hard. The poor quality 
of the judiciary appears to undermine the capacity of the legal process to manage 
conflict and maintain order. The increased reliance on military tribunals to 
adjudicate crimes is consistent with this hypothesis as is the tendency of commercial 
interests and financial institutions to avoid the courts except to collect credit 
obligations from individual defendants. These observations illustrate the need for 
more information on who uses the courts and for what purposes. Similarly, little is 
known about the way delay and the quality of the judiciary influence the relative 
positions of parties in private negotiations or encourage the use of alternatives to 
the courts such as arbitration where the parties bear the cost rather than taxpayers. 

The findings on the judiciary also raise interesting theoretical questions about the 
capacity of the legal process to contribute to the legitimacy of government decisions. 
The legitimacy function of the courts is partially separated from ordinary dispute 
resolution procedures by the Constitutional provision which provides direct access 
of citizens to the .supreme court to challenge the constitutionality of any law or 
presidential decree. The judiciary enjoys much more prestige at this level and 
considerable political autonomy because of the court's power to replace members 
who retire or die. 

The point of these observations is to suggest both the complexity and value of 
future research on the judiciary. There are constant debates over the need to create 
a permanent and prestigious judicial career by increasing the public investment in 
the legal process. Thoughtll studies are needed to evaluate these proposals and to 
make a considered decision about whether more investment in formal legal 
procedures, as contrasted with other alternatives, will improve the situation of the 
less privileged or simply make existing modes of domination through law more 
effective. 

The findings on government lawyers should be among the most controversial in 
Colombia. They indicate public legal roles tend to be occupied by young attorneys 



seeking experience or older lawyers who like the security of a fixed salary, a pension 
and an ordinary working day. Unless their legal position is fairly high in the 
government with an important political component, the government lawyers do 
not enjoy much prestige. They are poorly paid in comparison with private 
practitioners; their role in policy formulation is limited; and they primarily view 
themselves as making sure the government follows established procedures. The 
younger and more talented lawyers also appear to experience tension between the 
need to do a good job in their government role and the desire to develop contacts 
and a potential clientele among the private interests being regulated by the agency 
for which they work 

These observations raise questions about the effectiveness of law and regulatory 
agencies, staffed by young attorneys, as an instrument for implementing public 
policies. It may be that any redistributional program which relies on government 
agencies staffed by lawyers to implement the policies will not have a major 
economic impact; this is an important hypothesis which merits careful testing by 
empirical studies. 

The final issue is whether the findings provide an answer to the question 
underlying the study: if one is interested in the process of social change, why study 
the legal profession? In the case of Colombia, the response should be clear. Lawyers 
permeate the society and their numbers are growing. They monopolize the 
representation of private parties before a broad spectrum of government 
institutions and procedures. Lawyers define the boundaries oflegitimate claims and 
shape expectations about rights recognized by the state. They control knowledge, 
skills and modes of argument that are central to the process for influencing and 
making authoritative decisions. By studying the way lawyers work, the allocation 
and price of their services, and the extent of their monopoly, it is possible to learn 
about inequalities inherent in the legal system and the administration of 
government. This type of understanding is basic to the formulation of effective 
policies or programs designed to redistribute productive resources or to make it 
possible for less privileged groups in Colombian society to meet their basic human 
needs. At the same time, such studies will contribute to a broader understanding of 
the way law relates to social change. 




