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In 1972 the International Legal Center asked a distinguished, international 
group of scholars to study the progress and problems of research on "law and 
development". The pages which follow report results of deliberations of this 
Committee. 

Through specially commissioned studies (which will be published later as a 
book-length edition of this report) the Committee surveyed trends and results 
of research on law in developing countries. It explored a variety of possible 
ways to study relationships between law and development, from efforts to 
define the field more adequately and build general theories, to  more 
pragmatic studies concerned with immediate, concrete, developmental 
problems and programs. The conclusion reached is that many kinds of 
research, on diverse subjects, using different approaches are necessary if legal 
scholarship is to enhance understanding of problems of development and 
provide more help to the processes of policy-making and more guidance to 
persons engaged in law roles. The tasks range from insightful analyses of the 
content of legal doctrine to studies of the actual impact of particular laws on 
society; from normative prescriptions to scientific descriptions of the social 
context of laws and legal institutions; from research designed to  aid policy 
judgment to studies directed a t  general theories about law and social change. 
The report urges a special emphasis-in legal education and in research-on 
efforts to use social science perspectives and methods in law-oriented 
research, and it challenges lawyers and legal scholars concerned with 
development to move outside the confines of legal doctrine and confront a 
wide range of new questions. 

The report is advisory-not a statement of ILCposition. It is suggestive not 
definitive. It may not fully satisfy all readers. It deals with problems which are 
both difficult and controversial. "Law" and "development" are hard enough 
to define independently. let alone in a relationship implying a discrete area of 
legal study and lawyer activity. One's concept of the field may inevitably be 
affected by one's ideology and culture, one's perceptions of what are the most 
serious problems of an  existing socio-legal order. Some may argue that more 
should be said about studying particular problems thought to be central to 
development in many countries and less about the value of developing 
sociology of law in the round. Some may argue for research concerned with 
economic growth and productivity, or with new forms of social organization 
to achieve greater distributive justice o r  political participation in society. 
Others may wish that more had been said about legal pluralism or developing 
new processes and institutions to deliver popular justice. The Committee has 



not provided blueprints for research on these or other subjects, nor has it 
suggested priorities. Rather it has shown us how different kinds of research 
can be used by lawyers to explore a wide variety of subjects and thus 
participate more meaningfully in many different development tasks. 

The report presents an interesting discussion of obstacles in the way of the 
future of law and development research. The shortage offinance to support it 
is lamented. But there are other obstacles as well. Calls for more use of social 
science perspectives and research methods are hardly new. As the report 
notes, these themes have been articulated in various jurisprudential writings 
over many years. In North America, where the "Realists" sounded the tocsin 
nearly fifty years ago, there has been much lip service paid to the benefits of 
multidisciplinary legal research (and opportunity and resources for it), but, 
until quite recently, there has been very little socio-legal research. Productive 
collaboration between lawyers and social scientists has come slowly, with 
difficulty. Institutions for legal education-or for "law reformv-have seldom 
provided hospitable environments for this kind of research, and the legal 
profession has seldom recognized its importance. Socio-legal research is more 
expensive; it calls for additional training; and it entails great commitments of 
time and energy to produce meaningful results, either for policy-makers or 
theory-builders. In few settings are there yet enough incentives for careersfor 
lawyers in this kind of work. The ablest legal scholars often find greater 
satisfaction in more direct participation in the work of the legal system. 
Institutions which link researchers to policy-makers in a systematic way may 
be lacking. The relation between scholars and the political community may 
often be an uneasy one. Collaboration may be frustrated by technical 
language and conceptual barriers, differing expectations, suspicions and 
misunderstanding. 

It may be important to worry about these impediments if the desired goal is 
the development of more fruitful research on law and development. We may 
need to understand the constraints and the explanations for them in order to 
develop strategies and opportunities to promote research and its use. 

The International Legal Center has asked another international committee 
to report on legal education and development. That report-soon to be 
published-reinforces this one. Both reports stress the importance of 
research, and both urge more systematic efforts to develop the capacities of 
more legal scholars to engage in research. Both urge similar kinds of 
innovations in legal education to stimulate interest in and awareness of the 
potentialities of research. Both urge systematic efforts to build discrete bodies 
of literature which will begin to define and analyze particular developmental 
problems in more sophisticated and penetrating ways. Both suggest that this 
process can be enhanced by the creation of a stronger international 
community of law and development scholars, by collaborative international 
efforts to provide training in socio-legal research, comparative studies of 
shared problems and better channels for communication. 



These efforts may help to reduce some of the obstacles which have deterred 
research by legal scholars and encourage its development and use in the legal 
systems of more countries. We are grateful to all who served on the 
Committee which has produced this report. Despite important differences of 
opinion within that Committee about the field and its priorities-indeed 
because of those differences-they have helped significantly to define the 
domain of study. Particular recognition is due to David Trubek, Chairman of 
the Committee, and to Yash Ghai for the extraordinary amount of time and 
care which each has given to the preparation of successive drafts of this 
document. We hope their efforts will be rewarded by a wide and varied 
readership. 

International Legal Center 
866 United Nations Plaza, 

New York 
25 september 1974 





Introduction 

Since !966 the International Legal Center (ILC) has been "giving. . . attention 
to the role of law in the development of modern nations". It has in particular 
devoted a considerable proportion of its resources to the improvement of legal 
education in developing countries (LDCs), as well as to supporting research 
on the law and legal institutions in these nations. The aim of this assistance has 
been to help them to achieve their goals of rapid development. As a result, the 
ILC has long been interested in fostering knowledge about the relationship 
between law and development. This interest has coincided with the interest of 
a number of scholars, in the developing as well as the more developed 
countries (MDCs), who have been studying legal problems in the LDCs. A 
sizeable amount of research and writing on these matters has emerged in 
recent years. Much of this research has been devoted to the study of the inter- 
relationship between law and socio-economic structure, to the impact of rapid 
social, economic, and political change on the legal systems of the LDCs, to 
appraisal of efforts to use law to bring about important changes in these 
societies, and to identifying the need for substantive and institutional legal 
reform. Research of this kind has generally come to be known as "law and 
development" research. 

In 1972 the ILC established the Research Advisory Committee on Law and 
Development. Members of the committee are lawyers and social scientists 
from 9 nations who have had substantial experience in research on law in 
developing countries. The Research Advisory Committee was set up to 
further communication within the law and development research community; 
to expand that community, and to suggest ways by which the ILC and other 
agencies could help improve the quality and expand the quantity of research 
on the relationship between law and development. More specifically, its tasks 
were defined as to: 

(i) examine the current state of research on "law and development", 
(ii) define the areas of intellectual activity most important to expand 

our understanding of this area (including general intellectual fields, 
such as "law and society"; specialized problem areas, such as taxation, 
urban development, family planning; geographical area studies, such as 
individual country or regional integration studies; studies of the 
international system in relation to the developing countries; compara- 
tive studies), 

(iii) identify major research needs over the next ten years (including 
attention to different types of research-case studies, policy research, 
theoretical models), 



(iv) specify major obstacles to filling these needs (including obstacles 
both internal and external to research, for example, the lack of research 
competence and the absence of demand for or effective use of research 
competence), 

(v) formulate strategies (programs) for overcoming these obstacles 
and meeting these needs, having in mind the societal context, not only 
of law and development, but also of research itself. 

It was envisaged that the Committee would approach these tasks through an 
examination and analysis of existing or projected research on law and 
development (LD) in the various regions of the world, and would identify 
projects or areas of research that seemed worthy of support. The Committee 
was to focus mainly on the needs of the LDCs, and thus on the needs of 
scholars and institutions in these countries. But it was also charged with 
examining the contribution of MDC institutions and recommending 
proposals to strengthen LD efforts in these centers. This latter task was begun, 
but proved too large to complete within the time allotted and with the 
resources available. Accordingly, in this report we have chosen to focus more 
on the achievements and needs of scholars in the LDCs, but include discussion 
of MDC problems when appropriate. 

The Committee commissioned a series of reports on various aspects of law 
and development research (these reports are available in a separate volume- 
for a complete list of these studies and data on their authors, see Appendix A). 
The Full Committee met twice, on April 28th and 29th, 1972, and on February 
9th and loth, 1973. Subsequently, a draft report was prepared by a 
subcommittee consisting of Messrs. Ghai, McAuslan, Macaulay, Tiruchel- 
vam, and Trubek. This report was circulated to the members of the Full 
Committee, and the Final Draft was prepared on the basis of comments 
received. 

The purpose of this report is essentially a limited one; it is to describe the 
type of studies that have been conducted on law and development, to identify 
the constraints, intellectual and other, on the further progress of these studies 
and to propose measures which would seek to remove or mitigate these 
constraints. In the recommendations, the concern has been to identify 
measures that would strengthen the community of scholars engaged in this 
type of research and provide for better communications amongst them. Given 
the limits on our time, and our view of the nature of the problem we were 
addressing, we found it impossible to make detailed recommendations in all 
cases. In many instances, we merely indicate the existence and nature of a 
problem, and propose that these matters be given further consideration. Thus, 
in large measure, we have attempted to indicate a series of items and proposals 
that should be included in the future agenda of organizations with a concern 
to promote LD research. 



I. The Scope of the Inquiry: 
The Role of Law in 
Development and Development Research 

Our task has been difficult. We found that we are dealing with very complex 
and ill defined problems and issues. There is very little prior work that we 
could build on. Many of the issues we addressed ourselves to  evoked 
considerable controversy; the report brings out the various positions held by 
the members without, it is hoped, losing a sense of direction and coherence. 

Development is a major goal of our times. Yet it is hard to secure agreement 
on its meaning. Development can be seen as a self-conscious social process by 
which man in society attempts to mold the conditions of his existence. In a 
sense "development" occurs in all societies. But for our purposes, 
"development" refers specifically to the efforts of the LDCs to achieve a better 
life for their citizens. 

Used in this sense, "development" implies a world in which some nations 
are more, and some less, "developed". There is, of course, no clear dividing 
line between LDCs and MDCs. Compare, for example, the south of Brazil, an 
LDC, with the south of Italy, an MDC. Southern Brazil is at  least as 
industrialized, has equal if not higher levels of per capita income, health, etc. 
Yet it is not foolish to speak of Brazil as an LDC, if we compare its national 
levels of income, health, education, etc., with those of the more affluent 
societies. The line is not a clear one, but there are real human differences 
between LDCs and MDCs and these differences have policy significance. 

We did not try to reach agreement on a comprehensive definition of 
development or an analysis of the causes of underdevelopment. These issues 
reach beyond the mandate of this committee. We did, however, agree that 
"development", as we use the term, is not a unilinear evolutionary process in 
which poor nations necessarily repeat the historical experiences of the 
wealthier ones. We agreed that "development" includes efforts by the LDCs to 
secure some of the material, social and cultural conditions that prevail in 
materially wealthier societies. But we do not limit the term to such efforts; we 
also use it to refer to attempts to enrich and deepen the cultural traditions of 
the LDCs spread the unique benefits of these traditions to wider groups within 
society, and to seek new and original paths for the realisation of a better life 
for the people of these countries. Thus "development" in the broad sense used 
here means the activities through which the LDCs seek to realize their own 
values and secure the goals they define for themselves. 

If "development" is a vague and general term, "law" is scarcely more precise 
when applied to describe social processes in 40-50 separate countries with 
very different cultural and historical traditions. And even "research"- 
seemingly a hard, technical term-proved elusive. Thus our debates raised 



more questions than could be discussed, let alone resolved, in a report of this 
type. Yet we were able to reach agreement on many concrete proposals: 
indeed, it was the more abstract and general questions, not the detailed and 
specific recommendations, that generated most debate. 

We agreed that at this point one can say very little about the general 
relationship between law and development. At the very best one can make a 
few very abstract statements; beyond that, controversy begins. This lack of 
general knowledge may be a result of inadequate research, but may also derive 
from the lack of any precise, comprehensive definition of development itself. 

Nevertheless, some things are worth noting. If development is seen as a self- 
conscious effort to transform society, law has a multiple relationship to this 
process. Law may be seen as an instrument by which man in society 
consciously tries to chan-ge environment. Many share an instrumental view of 
law as a technique for shaping society, although disagreeing on the relative 
importance and utility of this device in affecting social change. 

Some may also see law as a value, or as a process so fundamental to the 
realization of certain values that it becomes closely tied to the values 
themselves. For example, many believe that law is important in the protection 
of individuality and the realization of equality, and that the development of 
effective legal institutions and processes can contribute to the strengthening of 
individual rights and the pursuit of equality. Thus some believe that strong 
legal institutions or a commitment to certain legal processes may be a 
fundamental part of a "developed" society. 

Law may also be seen as a useful "prism" through which to view societies 
and understand the nature of social processes. Societies differ fundamentally 
in their attitudes towards law, and in the extent and nature of their use of legal 
processes. It is thought, for example, that in the history of industrialization, 
formal legal institutions have been more important in some countries (e. g., 
the United States) than in others (e. g., Japan) and these differences may be 
important in any attempt to classify and understand the various contempor- 
ary paths toward development. Legal studies may, therefore, be essential to 
any comprehensive study of state, society, and economy in developing 
societies. 

Finally, "law" may also be part of the world that is to be transformed if 
development is to be achieved. We know that modern states employ statutory 
and other forms of law as part of an effort to reach the goals they define as 
"development". But law may also be an obstacle to developmental aspirations 
Legal rules or institutions may reflect the very ideas, values or institutions 
which nations wish to transform. And law may serve to delay or distort 
development efforts rather than to realize them. Thus there is also a 
widespread recognition that the law and legal processes of individual nations 
must frequently be changed-often in drastic ways-if the social, economic, 
cultural and political goals contained within the idea of development are to be 
attained. 



Research must be sensitive to all these dimensions of or perspectives on law 
and development. Development studies are the general effort to apply 
systematic knowledge in the development effort. Most would agree that the 
self-conscious pursuit of knowledge about economic, social, cultural and 
political life can contribute to national and international development efforts. 
Dicision-makers designing and implementing development plans, programs 
and projects, rely on development studies for guidance. Accordingly, in LDCs 
and MDCs, universities, research institutes, governments and international 
agencies have devoted substantial resources to development studies. 
Economic, social and political development have all been extensively 
investigated. The Committee found, however, that despite the scope of this 
research, relatively little attention has been paid to "law" in the normative, 
instrumental and substantive senses of the word. 

As a result, the current body of development knowledge and doctrine is 
relatively insensitive to law and legal institutions. This gap, the Committee 
felt, was a costly one. In ignoring law, development studies have overlooked a 
major dimension of the very process they are charged with examining. In 
failing systematically to examine the possibilities and limits of law as a tool of 
planned social change, development researchers have shown a surprising lack 
of interest in the nature of one of the tools that policy makers daily employ to 
reach development goals. Moreover, by remaining relatively ignorant of the 
barriers legal institutions and processes may place to realization of such goals, 
the research effort has provided decision makers with an inadequate map of 
the world that must be altered if they wish to realize their goals. 

Finally, the failure to clarify the relationship between "development" and 
ideas like due process of law and the rule of law constituted a failure to clarify 
the values that are involved in the idea of development itself. Law is one way 
that societies have tried to provide protections for individuals, maximize civil 
liberty and promote equality. Careful attention to the relationship, if any, of 
law to such values, and of these values to development, would have forced 
attention on such issues as whether economic growth without enhancement of 
liberty and equality constitute "development", as well as whether legal 
institutions are either necessary or sufficient techniques to foster or protect 
liberty and equality. The failure to address such issues not only weakens 
development research: it also limits the scope of our understanding of law. In 
failing to develop any systematic knowledge about the relationship between 
law and contemporary processes of development, scholars have lost an 
opportunity to develop more complete and general knowledge about law, 
thus denying to legal scholarship the fullest possible understanding of the 
legal process. 

The reasons why scholars have slighted these issues are complex, and the 
bulk of our report will attempt to analyze some of the major causes of the 
present situation. The Committee found that development researchers have 
failed to understand the potential contribution that legal studies might make 



to a better understanding of development, and legal scholars have been 
insufficiently aware of the contribution that law and development research 
could make to legal studies. Moreover, we felt that decision makers allocating 
research funds have not fully understood the LD effort nor adequately 
encouraged those scholars who have taken these matters seriously. 
Accordingly, in the following pages, we attempt to define with more precision 
the nature and current state of law and development research, examine the 
reasons why it has failed to fulfil1 its potential, and recommend specific 
measures that can be taken to improve the situation. 



11. The Nature of Law and Development Research 

Given our vast mandate, we considered it necessary to limit the field of our 
enquiry in order to achieve some concrete results within reasonable time. 
There is a vast field of research that is somehow related to  "law and 
development". We undertook a brief review of the current state of research to 
determine our own priorities. We focused on the kind and type of research 
that we considered was likely to advance us beyocd our present 
understanding of the role of law in the process of change. Legal research has 
traditionally been concerned with the development or elaboration of legal 
doctrine, and the raw materials of such research have been laws, regulations, 
rulings and cases. Doctrinal research, and associated activities like 
codifications and law reporting, has played an important role in the 
development and functioning of legal systems, and has produced much 
research of outstanding quality. Doctrinal research, howelfer, is not the focus 
of our report. For this there are two reasons. First, we found that the nature 
and value of such efforts was well understood. There are well established 
traditions and techniques to which we had little to add. Second, most 
members of the Committee were convinced that the most interesting and 
intractable questions in the area we were examining could not be answered 
merely through doctrinal research. The limitations of doctrinal research were 
obvious; it did not tell us much about law's role in society, especially in a 
period of planned or spontaneous change. It is not the intention of doctrinal 
research to explore such relationships. The report focuses on research which 
sets itself explicitly the goal of examining relationships between law and 
change or the role of law in the context of a particular society. However, 
before we discuss such research, we should make clear that we do  not 
denigrate doctrinal research, which has a proud tradition of outstanding 
scholarship. Nor do we seek to minimize the importance of doctrinal research 
to the establishment and functioning of a legal system and thus to society. We 
are also conscious that in many of the countries we were concerned with, there 
is an absence of basic doctrinal research and indeed not infrequently the tools 
and raw materials of such research. While the situation varies between 
countries, we recognized that in some countries doctrinal research could claim 
a high priority in allocations of the resources available for legal research. 

Nor did we try to evaluate the relative importance of research into such 
specific areas as land, family, commercial or international law, etc. That too is 
a decision to be made on the basis of national need and priorities. What we do 
discuss is an approach to research, an approach which is equally applicable in 
all areas of the law. 

We examine and advocate this approach to research not only because of its 
potential to increase our understanding in what is essentially at present an 



area of darkness, but also because of neglect or ignorance of this approach in 
the LDCs. We should make clear that in reviewing current efforts, we did not 
confine ourselves to research undertaken by lawyers. We sought to explore 
the contributions made by social scientists, for our approach has much in 
common with the concerns of the latter. The neglect we talk of was obvious 
among them also. 

The Committee was in general agreement that research on law would make 
a greater contribution to development if it went beyond purely doctrinal study 
and examined the social origins and functions of law, explored the 
relationship between legal rules and institutions and specific developmental 
efforts, and examined the actual and potential impact of law on developmen- 
tal goals. Thus "Law and Development" research at its best should be seen as 
transcending doctrinal study and as a continuation of a widespread tradition 
of thought about law that includes such "schools" as legal realism, sociology 
of law and sociological jurisprudence; law, science and policy; as well as much 
socialist legal theory. For ease of discussion we shall refer to this tradition as 
"the social and policy perspective on law". 

This type of study is concerned with what law does as well as what it "is". 
Thus, for example, law and development research would not merely ask what 
are the legal rules governing land tenure in country X; it would also seek to 
answer such questions as: 

- whether such rules affect agricultural productivity; 
- can changes in them lead to increased agricultural output; and 
- what are the changes in legal process that would be necessary to make any 
land reform program effective? 

Similarly, while doctrinal studies in the field of contract would focus on the 
determination of the rules governing the formation of enforceable 
agreements, the definition of breach, and the establishment of damages for 
breach of contract, "law and development" research into contract law might 
additionally seek to determine: 

(i) the extent to which businessmen actually employ contract as a 
device to plan business relations and resolve disputes; 

(ii) the likelihood that changes in legal rules and processes in the 
contractual area could facilitate commercial relationships and thus lead 
to increased economic activity, or vice versa; 

(iii) the extent to which deficiencies in such rules and processes serve 
to retard the achievement of development goals. In capitalist 
economies, this might mean the relation of contract law to the 
development of economic institutions such as financial intermediation 
and capital markets, while in socialist economies, it would mean 
examining the relationship between contract law and implementation of 
the plan. 



Research of this type attempts to maximize the contribution of the legal 
process to specific development efforts. But law and development research 
will involve other types of studies as well. Thus LD researchers will be 
concerned with understanding the actual structure of decision-making in a 
society, and in evaluating the impact of this structure on developmental goals 
and processes. LD scholars will want to know who has access to  legal 
processes and how decisions are actually made. They will want to look beyond 
the formal rules of legal procedure and formal doctrinal argument to identify 
any systematic structural features of legal process which may affect a citizen's 
access to courts and administrative agencies and influence the decisions 
reached by these bodies, and they will probe those informal and extra-legal 
channels of access to  decision-makers that often are crucial to understanding 
actual patterns of decision. LD scholars might, for example, wish to ask 
whether the language, costs, location or other features of official legal process 
make courts more accessible to some social classes or ethnic groups than to 
others, and will seek systematic knowledge about informal processes that may 
give those citizens with more status, power, connections, or money greater 
ability to influence judicial, administrative or legislative decisions. 

These studies may as easily lead the researcher to identify law and legal 
process as one of the obstacles to the achievement of development goals as it 
will show law's positive potential in the developmental effort. Thus, such 
research could demonstrate the many ways in which legal processes can be 
used to distort development goals, delay the implementation of development 
programs, and mask inaction and the maintenance of privilege behind a 
formal facade of change and legal equality. 

Unlike much doctrinal research, LD studies will look at all the "legal 
communities" in a nation, not merely its formal national legal system. LD 
researchers will be concerned with the legal life of religious, racial and ethnic 
minorities, with informal "legal systems" like the unofficial courts that exist in 
many Latin American squatter settlements, and with the relationship between 
informal and minority group legal systems on the one hand, and the national 
law on the other. 

Finally, LD research must be concerned with the impact of all forms of 
change on legal systems. Not only will this involve studies of the effect of 
incremental change; given the conditions in most Third World Nations, LD 
scholars will necessarily be required also to probe the relationship between 
major and rapid social, economic and political change and the legal order. 
They will examine the use of law to bring about substantial and rapid change 
as well as to effectuate marginal and gradual adjustments. They must seek to 
understand the impact of rapid economic growth, industrialization and 
urbanization, violent inflation, centralized planning, and new forms of social 
property and indeed revolution on traditional legal systems. They must try to 
understand how rapid political change affects the legal order, and what 
impact legal institutions have on political structures. And the LD researcher 



will want to examine how all these changes, and other modifications of the 
social structure, affect the way legal professions are recruited, organized, and 
educated. 

In view of the range of issues on its agenda, LD research must employ all the 
available methods of scholarship to understand what law does in society, and 
how legal processes and institutions function. It asks questions that include 
those normally asked by the professional lawyer and legal scholar, but must 
perforce go beyond these questions. Accordingly, while LD research can 
include textual, doctrinal, and historical analyses of law, it must also adopt a 
broader perspective in which law and legal process are seen in the context of 
the larger social, political, and economic systems in which they operate. 
Accordingly, legal knowledge, while normally necessary in LD research, will 
rarely be sufficient. LD researchers must additionally understand the 
perspectives of the social sciences, and be able to ask the type of questions 
about law and legal process that emerge from such perspectives. This means 
that legal scholars engaged in LD research should have some exposure to the 
theory and methods of the social sciences, and that the LD research effort will 
necessarily involve the efforts of social scientists who are concerned with 
understanding the economic, sociological, anthropological, and political 
significance of law. While specific projects may involve lawyers and social 
scientists either in individual efforts or inter-disciplinary ventures, the overall 
international L D  research effort must necessarily be a joint venture in which 
lawyers and social scientists work together to formulate and answer the 
important questions. 

This cooperation must, at the same time, respect the special concerns and 
tasks of the several disciplines. There is always a risk that once we begin the 
essential task of breaking down disciplinary barriers we may lose sight of 
some of the special concerns of one or the other of the "merged" fields. For 
example, lawyers pursuing LD studies can learn a great deal from social 
scientists. But they must also remain conscious of the special concerns of the 
law, which often require us to resolve questions which social science can 
illuminate but not answer. 

Most legal problems involve questions of social choice or policy. And since 
they are legal, as well as policy questions, they must often be answered in a 
way that is consistent with such fundamental notions in the law as the 
commitment to even-handed treatment. This means that law must frequently 
answer normative questions, and include in the criteria for decision a concern 
for maintenance of a system of governance by rules and principles. Much of 
what we call legal "doctrine" is a major means of performing these tasks. Since 
much social science research and theory eschews normative evaluation, such 
studies will not be able to resolve many of the basic issues that lawyers face, 
even though they may illuminate and clarify the choices that must be made. 
But lawyers must often look to the philosophical traditions of their own 
discipline, to ideology and theory of underdevelopment, to notions of process, 



and to community values and goals in order to secure additional criteria 
needed to make final choices. 

All lawyers in any country who use social science must recognize these basic 
limitations of social knowledge. But LD lawyers should also be aware of a 
special set of concerns relevant to their area. One hears much these days of a 
"crisis" in the social sciences; nowhere is that crisis more acute than in the field 
of development studies. Development studies have made errors in the past, 
and will continue to do so. For example, at present we are becoming conscious 
of the fact that much apparently "neutral" developmental theory has been 
based on questionable generalizations of western experience, and has avoided 
crucial normative issues like income distribution and social justice. Social 
scientists have come to recognize these problems and seek for means to 
neutralize their effects; it is important that LD lawyers, who may be 
newcomers to social science, also appreciate the special limits of our 
contemporary development theories and look to social science as an aid but 
not as a panacea. 





111. Types of LD Research and some 
Principles Governing LD Studies 

The social and policy perspective on law and, consequently, LD research as 
we define it, obviously covers a very broad range of intellectual trends and 
operations. We did not fully agree on which types of studies within this broad 
gamut of activities should be given priority by scholars and others whose 
decisions will affect the future of LD work. This debate brought to light very 
different approaches to LD research. The Committee devoted substantial 
time to analyzing and evaluating these several approaches, and much of this 
report is concerned with analyzing and, where possible, resolving the issues 
that emerged. 

There was little disagreement on the most basic and fundamental goals of 
the LD endeavor. The ultimate test of LD research, the Committee agreed, 
was its capacity to contribute to the development effort. This contribution 
would take the form both of studies directly concerned with policy and aim at 
immediate pay offs as well as studies which are aimed primarily at 
understanding of the nature and functions of law, and thus our general 
knowledge of society. By giving a fuller and more comprehensive picture of 
the social role of law, LD research should lead to a richer social theory and 
social science, and thus, ultimately, to more informed and rational policy 
formulation and decision making. 

While it is easy to secure accord on this most fundamental aim, our debates 
reflected very different ideas about the application of these ideas to concrete 
problems. We agreed that LD research must ultimately make a contribution 
to policy making. But we disagreed on the degree to which all LD research 
efforts should primarily be designed to make such a contribution, or to what 
degree such policy-relevance should be immediately apparent in the design of 
each project. We also noted that there were several key dimensions of any 
research activity that must be analyzed. These are: 

(a) the source of the questions to be asked 
(b) the nature of the question 
(c) the source of the answer and the methods employed in the study 
(d) the manner of presentation and communication of the results 

Before we proceed to discuss the issues that were raised in the generaldebate, 
it would be useful if we refer to the broad distinctions within the "social and 
policy perspectives" that the Committee identified. For purposes of debate 
and analysis, we identified two basic research orientations: 



(a) research designed to resolve immediate policy issues ("applied 
research") 

(b) research designed to build the base of LD knowledge ("basic 
research") 

Applied research is addressed to the resolution of immediate policy issues. 
Much applied research will be commissioned by policy makers who seek 
answers needed to resolve immediate needs, but individual scholars may 
conduct applied studies on policy issues they perceive to  be of immediate 
importance. 

Much applied research will be instrumental, i. e., it will ask how law can be 
used as an instrument to further relatively specific and identifiable 
development goals, or how it interferes with their realization. It will 
frequently relate to specific substantive law areas (e. g., the law governingland 
tenure), to the various aspects of law that affect a specific development policy 
or programs (e. g., the legal changes needed to implement a housing program) 
or the legal problems involved in creating new developmental institutions 
(e. g., the legal aspects of public corporations.) 

The questions asked by the applied researcher are those perceived by policy 
makers or created by the decision to adopt a specific developmental policy. 
When a decision is made to adopt a program of land reform, for example, 
both policy makers and scholars in universities and research institutions will 
be able to identify concrete questions about the relationship between law and 
the reform goals, and design studies to answer these questions. These may 
include doctrinal studies (what are the current rules of land tenure), as well as 
the oretical and empirical analysis (what kinds of tenure relations foster 
various types of economic activity; to what extent do  existing legal rules affect 
actual tenure problems; whether legal change will affect economic relations, 
and what would be the effect of various types of legal process on the 
achievement of reform goals). 

As a rule, applied research relies heavily on the existing store of knowledge 
and applies it to the problem at  hand. It therefore often takes as its starting 
point the assumptions implicit in the theory and rules accepted within the 
discipline. It seeks to apply these assumptions to the concrete situation or 
specific problems under review. Its success depends therefore in large part on 
the validity of these assumptions and particularly their transferability from 
one culture to another. While this analysis might suggest that the contribution 
of applied research to new knowledge is minimal, in fact the contribution has 
been important. To begin with, the existing state of knowledge on many 
pressing issues is limited, and applied researchers are often forced to come to 
grips with fundamental issues and to create their own theory. Secondly, 
processes of feedback and evaluation are now regarded as essential 
ingredients of schemes of applied research, which provide useful insights into 
why particular plans have failed or succeeded and lead to the questioning, 
refinement or abandonment of theories. Thirdly, what is often referred to as 



applied research is merely research about a practice or policy problem, and it 
is not excluded that the researcher will wish to  question the very theoretical 
assumptions in that field. 

Basic research, on the other hand, aims primarily at creating a body of 
knowledge about the legal order. It aspires towards a fuller understanding of 
the social role of law, the effectiveness and limits of legal action, and the social 
factors that affect or determine the nature and function of law. 

The questions which are addressed by the basic researcher come primarily 
from the existing body of social knowledge about law, the individual 
researcher's reaction to that knowledge, or from a sense that important legal 
phenomena are inadequately understood. Thus, for example, if itJecomes 
apparent that informal processes like bargaining and conciliation play a 
larger role in the actual resolution of legal controversies than do formal 
systems of rule application, basic researchers might attempt to describe these 
processes as they actually occur. Such research would be basic if the questions 
derive from theories about the role of law in society, and if the answers were 
not necessarily directed to answer immediate policy needs. 

Basic research questions how legal processes work and do not work, 
evaluates the historical performance of the law in a society, probes for 
systematic relationships between law and social process. It finds its questions 
in the theory about law's role in society; often these questions will be clarified 
or illuminated by concepts drawn from general social science. 

Basic research encompasses the full range of LD research as we have 
outlined it. It looks outside the four corners of the law and the formal legal 
systems, regards law as one sub-system of society and explores its relationship 
with other sub-systems of values, control, etc. Thus it will investigate issues 
such as the relationship of law to other social phenomena; the attitude of 
society to social control through bodies of formal rules ("legalism"), its 
preference for informal mechanisms, the alternatives to legalism: the various 
forms and methods of dispute settlement, the specification of areas where law 
is particularly appropriate as a mechanism to influence behavior, areas 
where law is particularly inappropriate; the ways power may be used to 
frustrate the purposes of specific laws, the way legal process can be employed 
to delay development efforts or distort their goals, and the possibility that 
legislation may serve to mask inaction and privilege behind a facade of 
equality and change. 

Within the general category of basic research, ther-e are different strands 
and emphases, the two important being what can be broadly called 
"contextual", which prefers to look at law in its specific national or cultural 
setting, and "positive social science theory" which aims at finding general 
principles about the relationship of law in society valid in all contexts, and 
thus seeks to some extent to abstract phenomena from their context. In 
practice the distinction is not sharp; the strands are not so much dichotomous 
as points along a continuum. 



It should be noted that the distinctions between basic and applied research, 
between policy and knowledge-building studies, are merely analytic devices. 
Actual research endeavors will often involve a mixture of these two 
approaches; thus applied researchers may, in the course of their studies, 
illuminate current policy debate. Moreover, the research techniques and 
methodology employed by the two enterprises are much the same, although 
the emphasis will change depending on the precise question to be answered. 
There may be a difference, however. While applied research always regards 
methodology as a tool, it is possible that the orientation of basic research may 
be determined to some extent by the limits and unavailability of research 
method. And of course the ultimate aim, of both types of research, 
instrumental, in the sense that all these efforts seek to improve society through 
the use of knowledge, is largely shared. Nevertheless, it is important for the 
purposes of our report to distinguish these two tendencies, so that we can 
better understand their interrelations and the different approaches to the 
overall task of research. 

In analyzing these matters, we recognized that our debate raised large 
numbers of separate questions. These may be grouped in three major areas- 
formulation of questions, methods of inquiry, and institutional develop- 
ments. 

(a)  The Formulation of Questions to be Studied 
Who determines the questions that LD researchers shall ask? Are these 
questions to be defined by the needs of national policymakers, by the legal 
community in one nation, by an interdisciplinary research community in each 
nation, or by an international, interdisciplinary LD community? What are the 
motives that lead to the formulation of questions and the design of research? 
Is LD research to be designed to solve immediate social or legal problems as 
these are perceived by the governments of specific societies, or to create an 
internationally valid general science of law and development (or law and 
social change)? 

Are the priority questions to derive from existing bodies of legal, socio- 
legal, or social science theory, or are they to come from a sense of the social 
urgency of the problems to be studied? What assumptions about the potential 
social role of law in the LDCs are to be made? Should scholars assume that 
law is a highly culture-specific phenomena and look at each question 
primarily in its national context, or should they assume that the relations 
between law and society are sufficiently uniform so that research in one 
country can rely heavily on findings in other societies? Should projects be 
designed to maximize their contribution to an international scientific 
community? Finally, and perhaps most importantly, when, and to what 
degree, may scientific and policy goals conflict, and how, if they do, may they 
be harmonized? 



Further, is all LD research necessarily interdisciplinary, and thus must 
questions always be formulated by scholars who are fully aware of some 
aspect of law and one or more social science disciplines? Or is LD merely a 
new and better way for lawyers to conduct research? What are the problems of 
interdisciplinary research? Should the scholarly community maintain 
primary control of the LD research agenda, and if so, what scholarly 
community is the relevant one? Does the development of LD research 
necessarily require the creation of a new type of scholar and new community, 
or rather some modification of the agenda of an existing group? 

(b )  The Methods Employed by LD Researchers 

The problems of "methodology" are closely related to those of question 
formulation. Are LD studies to insist on rigorous adherence to the canons of 
positive social science research, and strive towards the formulation of a body 
of theory, formation of a series of explicit hypotheses, and careful empirical 
verification of these hypotheses through all available forms of social research? 
Or should LD research be methodologically more eclectic? Should legal 
scholars be encouraged to master the theories and methods of the social 
sciences before beginning their work, or would it be better to counsel a 
relatively open approach to LD "theory", and advise scholars to "plunge in" 
to the study of problems they consider important? Should lawyers and social 
scientists be encouraged to work alone or in teams? Where should results be 
published? 

(c) Institutional development 

What are the institutions most appropriate for undertaking and sponsoring 
the types of research that we advocate? Can we build on existing institutions 
or do we have to establish new ones? If we want to build on existing 
institutions, how should we do so? What are the implications for legal 
education and law schools of LD research? What is the role of research 
institutes in the MDCs? What are the techniques for disseminating knowledge 
of relevant research? How do we create a community of scholars with 
common interests and concerns? 

The Committee recognized that researchers in the past have reached very 
different answers to these questions and in one sense they may be said to be 
unanswerable. The Committee analyzed the costs and benefits of several 
different approaches to the expansion of LD research. One of our recurrent 
problems was the need to reconcile the demands of 'policy' and 'scientific' 
communities, of scholars from the LDCs and the scholars from the MDCs, 
and the strategy to chart the next steps and stages in the growth of LD 
research. We considered that it was important to examine these problems in 



the context of past and existing efforts in LD research, the promise of and 
constraints on such research, and in full cognizance of the different 
perceptions of needs and priorities in different regions and countries. We 
therefore turn next to an examination of the "state of the art" before we return 
to the debate on the issues and problems that we have indicated in the 
preceding paragraphs. 



IV. The Present Situation -..- A Survey of 
Existing LD Research 

In its attempt to get some sense of the LD research that has been carried out in 
the various parts of the world, the Committee commissioned several studies. 
These are published in a companion volume: here we try to summarize the 
major conclusions of the reports, and the subsequent discussion of them. 
There does not exist, and we did not try to compile, a complete survey of the 
state of LD research. Our background reports cover several regions and 
countries. In addition, the members of the Committee were knowledgeable 
about research activities in some other countries. We are therefore confident 
that while our survey is not comprehensive, it gives a reasonably accurate 
picture of past research and present trends in the area of our enquiry, the 
promise as well as the constraints. It is this general overview which we 
considered important for our purposes. 

Africa 
Research on African legal problems by Africans is a recent phenomenon. 
Legal education was neglected by the colonial powers, and only a few Africans 
had the opportunity to go to Europe or elsewhere for legal education. It was 
only with the advent of independence that provisions for legal education 
within Africa were made. Law schools in Africa-mushrooming in the 
sixties-constituted a turning point in African research. The importance of 
the national law school was at least twofold: it focused scholarly, academic 
research on the national law, as opposed to a general category of African law, 
and it held the promise that in time the leadership in research would be taken 
over by African scholars. We discuss below how far the promise has been 
realized, but first we must turn to the older traditions of research. 

In both francophonic and anglophonic Africa, research into African law 
preceded by many years the establishment of research or educational 
institutions in Africa. In anglophonic Africa, there were two distinct 
traditions of research. Both of these were in some sense a response to the needs 
of the colonial rule. In the early stages of colonial rule, at a time when there 
was official support for the policy of indirect rule, the governments employed 
sociologists and anthropologists to study and describe the legal and political 
institutions of various ethnic groups, so as to facilitate administration. Some 
outstanding work in the anthropology of law, e. g., that of Cory and Gulliver 
resulted from such official sponsorship. Much (although by no means all) of 
this research was, however, primarily descriptive, as scholars were concerned 
mainly with describing and recording customary rules and institutions. 



A later generation of anthropologists, such as Bohanan, Gluckman and 
subsequently Gulliver worked primarily as independent academic anthropol- 
ogists. As they were basically interested in "an analysis in a comparative 
framework of the relation of rules to other elements in socio-cultural systems" 
and were concerned to relate legal phenomena to socio-economic variables, 
these scholars made important contributions to basic knowledge and helped 
pioneer the idea of comparative social scientific studies of law. Much of their 
work has been concerned with dispute settlement. 

The work of lawyers came later, and was a response to the need to change 
colonial legal systems before independence. It was considered essential to  
"modernize" the legal systems-codifying or integrating customary law, 
making the necessary changes in it, tightening rules of evidence and 
procedure, etc. Research by lawyers was directed towards systematization of 
rules, mechanisms for implementing recommendations, etc. They were more 
policy oriented than the academic anthropologists, and they evinced a much 
greater faith in the instrumentalist potentialities of law than the latter. 

There were important differences in the methodologv of the two groups. 
Anthropologists were committed to field work, observation, participation, 
and studied the actual operation of the courts and specific aspects of the 
relationship between law and society. Most of the lawyers focused on more 
general questions, (e. g., the role of customary law) and on problems of the 
formal, written legal system, such as the place of received colonial law in the 
legal systems of the new nations. Some lawyers did show an interest in more 
direct observation and detailed study of the effect of law on social relations. 
But these efforts were limited in scope, based at best on questionnaire type 
studies, and tended to ignore such rich data as local court decisions. 

With the establishment of faculties in Africa, there has been some work on 
the national statutory laws. There has been a significant increase in the 
number of law teachers and researchers; a proliferation of law periodicals, 
and a number of books have been published. 

The lawyers have continued the tradition of doctrinal research. While there 
has been a great deal of concern among African scholars with the 
appropriateness of the legal systems to development, indeed, it is today 
scarcely possible to discuss African law without reference to development, 
this concern has not led, at least to any major extent, to the type of research 
that we advocate. There is considerable support for that type of research, but 
attempts in that direction have not sufficiently succeeded in integrating law 
with what the social sciences have to offer. Much of the legal research of this 
kind operates on the basis of assumptions of political or economic 
relationships which are of questionable validity. There is little empirical work. 
There has been no appreciable increase in the number of sociologists and 
anthropologists with interest in law. If anything, there has been a decline. On 
the other hand, social science research has multiplied by several times; 
although little of this is concerned with the operation of the law or the legal 



system, a lawyer can find in it some data on that point. 
In the colonial period in francophonic Africa research was concerned with 

the legislation which the French or Belgians had imposed on their colonies. 
Data were drawn almost exclusively from legislation and judicial decisions 
rather than from field work or empirical investigation. The writing was rule- 
centered and doctrinal. Since independence, c. 1960, however, while research 
has continued to be primarily concerned with the written law, it has become 
distinctly more policy-oriented as two themes have come to the fore, i. e., the 
decolonization of the law and the law of development, this latter theme having 
produced some instrumentalist writing and research. New codes have been a 
feature of legal development in francophonic Africa and writing has been 
directed to discussing their merits and demerits. There continues to be little 
empirical work done and little research into customary law, with the 
exception of Zaire where the Belgian colonial tradition of research in this area 
continues. In 1968 research on African law seemed to seek an interdisciplinary 
orientation, as exemplified by the founding of a new series of books called 
Bibliotheque Africaine et Malgache, whose object was to publish works 
drawing upon law and political sociology. Over 15 volumes have now been 
published but while the work is interdisciplinary the authors have not used 
field research, and as is usually the case with French research, their goal is 
synthkse, a formulation of a general rule, theory or analysis applicable to all of 
Africa. 

In most African countries, there are few institutions other than law schools 
devoted to legal research. In the francophonic countries, law faculties tend to 
have a small research division, but these are endowed with few facilities in 
terms of funds or personnel. There are no centers of advanced training or 
research. Communications among African scholars are poor. While most 
universities have generous study leave provisions, there are no full-time 
researchers, and all too often study leaves are spent abroad, rendering field 
work impossible. 

Asia 

Turning now to Asia, or rather to the Asian countries on which we have data, 
the doctrinal tradition is dominant in the writings of legal scholars. Some LD 
research of a valuable kind exists in both India and Indonesia, although much 
of it has been undertaken by non-lawyers. In India the more important works 
of legal scholarship include the comprehensive commentaries and treatises on 
the nineteenth century Anglo-Indian Codes, the personal law, and the 
Constitution of 1950. There has been an enormous outpouring of students' 
texts, and monographs of uneven quality on specific areas of the law such as 
labor law, preventive detention, and aspects of administrative law. Significant 
LD research has however been done by a few political scientists and legal 
sociologists. Several anthropologists have also completed interesting studies 



on dispute settlement processes at the village level. Economists and social 
scientists have produced sophisticated and voluminous analyses of land 
reform legislation. 

In Indonesia much of the post-independent legal scholarship has been 
devoted to compilations of laws and regulations, reviews and commentaries 
on specific areas of the law and introductions to Indonesian law for use by law 
students. None of these publications represent original or creative research 
into legal problems. An exception to this trend has been adat law research. 
Although they retain much of the colonial research tradition, these studies 
have recently through the efforts of Indonesian anthropologists and 
sociologists integrated the perspectives of postwar social sciences into their 
analysis. 

The Regional Report for Indonesia identifies two major factors which 
account for the paucity of creative social research on law. Firstly most 
Indonesian legal scholars continue to be influenced deeply by the substantive 
and methodological orientation of Dutch colonial law researchers. The 
persistence of this research tradition accounts in part for the very formalistic 
and doctrinal conception of law and legal research which predominated in the 
Indonesian legal academies. Secondly, the absence of a clear consensus on the 
new direction in which the legal system was evolving, or ought to evolve, has 
hindered the definition of significant problems for research and correspon- 
dingly reduced the scholarly output of the community of legal researchers. 

The fundamental legal and political transformations which accompanied 
Sukarno's ascendancy into political power shocked the Indonesian legal 
community into a recognition of the relationships between legal institutions 
and political power. The new legal consciousness which emerged out of these 
events eventually led to a new trend in legal research. Although there was no 
significant diminution in flow of doctrinal research and commentary, a great 
deal of scholarly interest was focused on legal institutions and processes. 
Legal writing became more critical and discussions of law appeared in 
journals and newspapers. Delicate issues of ideological change, and the role of 
law were raised forthrightly and imperatively. 

Much of the initiative in promoting the more innovative inquires into the 
legal system has come not from legal academics but from legal practitioners 
and enterprising journalists. Much of what is researched on and written in the 
law schools continues to be of the more traditional type, both in the choice of 
research topics and the type of methodology adopted. But the situation is 
different in the non-academic area. New areas of substantive law, judicial 
procedures, the operation of legal institutions such as the courts and the police 
and the new roles and functions of the legal profession were amongst issues 
which were subjected to critical reappraisal in the writing of legal practitioners 
and journalists. It is significant that the most interesting, successful and 
regular law journal that has appeared in the past several years is Hukum dan 
Keadilan, published under the auspices of the advocates association, and 



devoting itself not only to subjects of immediate professional interest but 
much more broadly to problems and issues of law and the legal system in a 
complex and changing society. 

If the law schools are discounted, Indonesia has only one specifically LD- 
oriented research institute, the National Institute for Legal Development, a so 
far unsuccessful research home for research of any kind. As in other countries, 
general science and social science research institutes exist-LIP1 and 
LEKNAS-which bring together numbers of highly qualified social 
scientists, but none of them are working on legal problems except in a most 
peripheral way. 

In India, to a greater extent than other Asian countries surveyed, there are 
LD-oriented research institutes that have provided or could potentially 
provide institutional support for LD research. But these institutions have yet 
to realize their full potential. The Centre for the Study of Law and Society of 
the lnstitute of Constitutional and Parliamentary Studies, New Delhi, was set 
up in the late sixties to further interdisciplinary research on socio-legal 
problems. However, it has had funding and personnei problems and has 
accomplished less than had been originally hoped. In 1958 the Law 
Commission of India issued an important study on the judicial system. But the 
Committee has as yet not really focused on the new forms of legal ordering 
which would seem precipitated by a program of socio-economic planning. 
The Indian Law Institute, founded in 1956 with the aim of being a national 
center for law-related research, has directed its efforts primarily towards 
doctrinal research. 

A policy decision by the Indian Planning Commission in 1965 underscoring 
the importance of research on the social and administrative dimensions of 
development to the planning process, has major implications for development 
studies in general and potentially for LD research in particular. These efforts 
led to establishment of the Indian Council of Social Science Research, which 
body with the aid of its Advisory Council of Law and Social Change is very 
likely to take a major initiative in supporting LD research. 

There are, in addition, numerous social science research institutes in India 
engaged in theoretical and empirical research on social, economic and 
political development greatly relevant to the legislative, administrative and 
adjudicatory processes of government. The essential legal dimension of these 
socioeconomic inquires are, however, neglected or cursorily dismissed for 
want of knowledge and skills in law and a lack of appreciation of law's 
importance on the part of researchers. These institutes do not have a law 
component in their respective research enterprises. 

In Sri Lanka, until recently, legal research and writing was, with a few 
exceptions, in the doctrinal mould, and exerted a conservative influence on 
attempts to move teaching and scholarship on to more socially relevant areas 
of the law. Recent fundamental political and social changes in government 
have begun to have an effect on legal education and scholarship. Legal 



educationalists, and even a few practitioners, have drawn attention to the 
special need for theoretical and empirical research on the relationship 
between law and socio-economic change. These pressures for a new approach 
to legal scholarship are beginning to be felt at the Law College, in its efforts to 
revise its curriculum and to sponsor social-science-oriented research projects 
on the legal implications of population control, informal dispute resolution 
and the sociology of the legal profession. The only existing social science 
research center, the Marga Institute, is programatic in its research 
orientation, and not having law represented in either its research or 
administrative group, is unlikely to develop a major interest in law and 
development research. The proposed Institute for Asian Development 
Studies seems more likely to participate in some LD research projects. 

Latin America 

Legal research in Latin America had traditionally been doctrinal and 
philosophical. Doctrinal studies have stuck closely to an analysis of the 
positive law, while philosophical studies have been heavily influenced by 
foreign ideas. Although a great volume of legal research is produced in Latin 
America, it rarely is concerned with the social or economic effects of law, or 
with analysis of the functions of the legal system. 

The Latin America report attributes these tendencies to prevailing 
philosophical trends in legal thought in this region. Although recognizing that 
Latin American legal thought is open to a wide range of influences, the 
authors conclude that the dominant schools of thought have been natural law 
and positivism. Because of the conceptions of law and research contained in 
these philosophical traditions, neither encourage instrumental or contextual 
studies of law and the legal system. Moreover, both discourage empirical 
enquiry. 

Although Latin scholars are quite influenced by jurisprudential trends in 
Europe and North America, reception of foreign ideas has been highly 
selective. The report concludes that those perspectives which stress the social 
role of law, or see legal science as a form of social engineering (e. g., 
jurisprudence of interests, legal realism, sociology of law), have had little 
effect on the Latin American legal mind. Since "LD research" is closely 
related to these jurisprudential trends, it is not surprising that little work of 
this type has emerged in the region. 

The authors of the report feel that the selective reception of foreign ideas is 
no mere accident. They employ a sociological analysis of the functions of 
legal thought to explain the fact that the dominant legal tradition in Latin 
America is formalistic and positivistic rather than sociological and 
instrumental. They see the prevailing forms of legal thought as part of the 
overall structure of social control and argue that formalism and positivism 



have supported the interests of dominant elites at several stages in Latin 
American history. This general analysis is buttressed by an appraisal of the 
role of the legal profession and the university in the society. The profession, 
they assert, itself is part of the dominant elite, and perpetuates the ideas that 
serve the needs of this group. And since the law school is not differentiated 
from the profession, it cannot be an independent base for the development of 
critical ideas about law. 

Other jurisprudential trends can be found in Latin America. But because 
they have had little support, they have not to date produced a form of legal 
scholarship alternative to the formalist tradition. However, in recent years a 
counter trend is discernible. Based on an analysis of developments in three 
countries (Peru, Chile and Costa Rica) the authors of the regional report see 
the emergence of a new tradition in legal research. This tradition is "centered 
on the real life of the legal rule, on the latent and manifest functions of the 
legal system, and, in some cases, is concerned with the formulation of a new 
concept of law adequate to [Latin American] society". 

In this "new tradition", three types of studies have emerged: those which 
criticize or propose changes in the existing legal order, those which 
scientifically study the social functions of the legal order, and legal "impact" 
or "efficacy" studies. Some of these are theoretical essays, but the bulk of the 
studies identified are based on empirical research of one kind or another. 

The "new tradition7' in Latin America is very new indeed, and hardly a 
cohesive movement. Very different perspectives on law, society and research 
are included within the new movement. And the production is still quite 
limited. Yet it does represent a significant break with the ideas of the past. 
This, the authors conclude, has partly come about because of changes in the 
social system that supported formalism, partly as a result of political change, 
and partly through developments in legal education. 

The "new tradition" is a Latin response to Latin needs. But it has been 
encouraged by contact with foreign, largely American scholarship. A 
relatively large number of American legal scholars and a few social scientists 
have carried out instrumental and contextual studies of law in Latin America, 
and some comparative sociological research has been begun under the 
auspices of the Berkeley Village law project, the Stanford Program of Studies 
in Law and Development, and the Yale Program in Law and Modernization. 

While the "new tradition" has broken some of the intellectual barriers to 
LD research in Latin America, it has been less successful in overcoming 
institutional obstacles to instrumental, contextual and sociological studies of 
law. Adherents to this tradition are relatively isolated, both within their own 
countries, and internationally. Publication vehicles are limited: the authors of 
the regional report note that many important studies have appeared in 
newspapers and general magazines. The structure of the law schools and 
universities discourages the type of critical and empirical inquiry which 
adherents of this new perspective realize are essential. Since the full-time 



academic or researcher is a rarity in Latin America, it is hard for scholars to 
secure the time, money and independence necessary for these new types of 
studies. 

Several American University programs with major interests have already 
been mentioned. The University of Wisconsin Law School also has a major 
interest in law and society in Latin America, and close relations with schools 
there. However, in Latin America itself, there are as yet no institutionalized 
LD or Law and Society research institutes. Several research programs have 
begun. Thus, the Costa Rica law school has initiated a series of instrumental 
studies, but it is unclear whether a permanent research center will emerge. The 
lnstituto de Docencia e Investigacion Juridica in Santiago, Chile, has begun a 
program of LD-type studies. A similar program has just begun at the Catholic 
Law School in Lima. And the Catholic Law School in Rio de Janeiro has 
begun a small research program, focusing on problems of legal education and 
origins and administration of the National Housing Law. 

Law and Development Research in the MDCs 

The Committee focused its efforts on the problem of expanding analysis and 
recommendations deal more with the problems and needs of scholars in the 
LDCs than with the situation in the MDCs. Our investigation of the status of 
LD research in the MDCs is more preliminary than those dealing directly with 
the LDCs. 

Nevertheless, it is essential to understand the situation in the MDCs. There 
are important institutional and intellectual links between the nascent LD 
community in the Third World, and the several centers of LD research in the 
MDCs. Graduate centers in the MDCs have provided advanced trainingfor 
LDC scholars, and MDC scholars have made a significant contribution to LD 
research. An understanding of these relationships is essential in any effort to 
expand LD research in the LdCs. 

Throughout the West and the Socialist bloc there are individual scholars 
interested in LD matters. And there are several universities, law schools, and 
special institutes that focus specifically on legal problems of Third World 
nations. The Committee intended to conduct a survey of all these activities, 
and began by lboking closely at the United States. Unfortunately, we were 
unable to complete our canvass of the MDC situation, and thus can only 
report on our preliminary appraisal of LD studies in the U.S. and some 
countries in Europe. We recommend, however, that completion of this survey 
be given high priority by the ILC. 

The United States 

On the surface, LD research in the United States is vital and active. "Law and 
Development" courses or seminars are offered at a number of United States 



law schools (e. g., Buffalo, Harvard, N.Y.U., Stanford, Wisconsin, Yale). In 
recent years, a substantial number of articles on the subject have appeared in 
U.S. law reviews and social science journals. Entire issues of the Wisconsin 
Law Review, the Law and Society Review and the American Journal of 
Comparative Law have been devoted to LD studies, and individual articles 
appear in increasing number. 

Several major research programs are underway. Yale Law School's 
Program in Law and Modernization has supported a wide range of individual 
studies into problems of legal and social change in the LDCs. The Stanford 
Law School Project in Law and Development is carrying out a large-scale 
comparative study of the relationship between legal systems and social change 
in Latin America and Mediterranean Europe. Scholars from the U.S., Chile, 
Costa Rica, Mexico, Peru, Spain and Italy have joined together under the 
auspices of the Stanford Project to conduct a major cross-cultural 
investigation. A number of other law schools, notably Harvard and SUNY at 
Buffalo each have several faculty members committed to this type of study, 
and make efforts to coordinate their LD activities. Regional and special focus 
projects like the Harvard East Asian Legal Studies Program and the Berkeley 
Village law project have made important contributions to LD research. And 
individual scholars in many other schools write and teach on law and 
development and the legal problems of Third World nations. 

In addition to research efforts, several centers have participated in projects 
designed to expand LD research capacity in Third World institutions. The 
Yale Program, for example, has given general training in the social and policy 
perspective on law to a number of LDC scholars. The Stanford Law School 
has worked closely with scholars in Chile, and the University of Wisconsin 
Law School has in addition to its current efforts both assisted the 
development of teaching and research at the Catholic Law School in Peru and 
operated a special summer institute for LDC scholars interested in LD 
research. In addition, other schools and individual scholars have aided a 
number of efforts in various countries. 

The U.S. LD effort is the result of two influences: some individual scholars, 
largely in the social sciences development and area studies programs, had 
begun independent LD studies in the late 1950s and early 1960s. To these 
efforts was added a new move of interest sparked by U.S. sponsored programs 
for legal education reform in the LDCs. Law professors involved in these 
projects became interested in developing a theoretical base for law and 
development efforts, and their participation as advisors and teachers in these 
ventures led several U.S. legal scholars to begin to investigate problems of law 
and development more deeply and systematically. These scholars created 
research activities at their universities, and secured financial support for this 
work from agencies committed to support legal reform efforts in the LDCs. 
They drew on earlier work; they made original contributions of their own. 
But, despite the scope of the resulting LD research effort, LD research is not 



institutionalized in the U.S. university. The report notes that, although 
individual scholars are allowed to devote some time to these efforts, and some 
schools have sponsored major programs and projects, no law school or social 
science center feels that LD research is essential. Although there are several 
active programs or projects, there is no permanent institution devoted to LD 
work. Moreover, there are problems recruiting new scholars into the 
community. No lawyer or social scientist can dedicate a career to LD studies. 
The authors of the report conclude that success in LD work will not guarantee 
a scholar a place in any U.S. law school, and at least in some, where legal 
education has an especially strong professional orientation, a deep interest in 
LD studies, which have little immediate pay-off for the U.S. practitioner, 
might even be a barrier to professional advancement. Many of the U.S. 
scholars who entered the LD field have done so only on a limited basis and 
after they had achieved success in other areas. Thus it is not clear that the 
existing group of scholars will be replaced by a new generation, or if they will 
find the incentive and support to continue the work they started. 

Europe 
With the exception of the major colonial powers, L.D. studies in Europe are 
of a recent origin. It will be convenient therefore to deal with their 
development in two parts; the old colonial powers and the rest. 

It cannot be claimed that LD studies as they are here described were 
pursued in the universities of the colonial powers, United Kingdom, France, 
Belgium, The Netherlands, prior to the independence of their former colonies. 
But at least, a tradition and acceptance of the usefulness of study of the LDCs 
was established in the colonial period. This has had its good and bad results. 
On the credit side, it has meant that in many universities in these countries, 
there are both established institutes for the study of the LDCs and that there 
are many legal scholars who have spent some time working in and studying 
the laws and legal cultures of the LDCs now established as regular and valued 
members of a law faculty. In addition the ties that were established during the 
colonial period through the metropolitan influence on legal developments 
and legal education in the LDCs has meant that there is, for better or for 
worse, a continuing flow of legal personnel from the metropolis to the former 
colonies as teachers, advisers, government lawyers even still as magistrates 
and judges. This too has meant that there is still seen to be some practical 
utility in studying the LDCs, and that many law schools have faculty members 
who have spent some time studying and teachingin the LDCs. 

The disadvantage of the colonial legacy is more intangible. The emphasis in 
the colonial period was on the study of 'native law and custom' often with a 
view to its preservation. This study was inspired by the needs of the colonial 
power. A study of the 'modern' section of law was neither necessary nor 
desirable. To take the oldest of the English institutes for legal research and 
study in the LDC, as an example-the School of Oriental and African Studies 



of London University, there are three Professors of Indian, Islamic and 
African Law and departments in those areas whose main concern has been the 
study of traditional laws-Hindu, Islamic and African customary. It has been 
difficult for these departments (and the same is largely true for similar 
institutions in the other erstwhile colonial powers) to see the need to make the 
transition from a study of the traditional sector of law as an end in itself to a 
study of the legal systems of LDCs as a whole and as a factor in thrusts toward 
modernization and development. Thus while there is an established tradition 
of scholarship in legal studies of the LDCs in these countries, there is not yet 
an established tradition of LD studies, except perhaps in France where there 
are now several institutes at universities concerned with these questions, 
particularly Paris V11 and Bordeaux. Moreover, perhaps because of the 
legacy of colonial legal studies, the Europe LD scholars have had to work 
hard to be included in general programs of development studies. 

In other European countries both East and West, LD studies and indeed 
development studies as a whole at least in so far as they are directed to 
studying the Third World only began in the 1960's. Generalizations are 
particularly difficult here, as the various countries have developed in different 
directions. Some descriptions will have to suffice. In the Scandinavian 
countries, there has been a flow of scholars of varying disciplines to the 
universities of the LDCs. On the whole lawyers have not been amongst them. 
However, the Scandinavian Institute of African Studies established at 
Uppsala University includes lawyers on its staff and lawyers always feature in 
its conferences held yearly on African development problems. There are also 
individual lawyers in the various law faculties who have worked for the United 
Nations and its selected agencies on legal problems in LDC and/or  who have 
had LD research students working under them. Potentially, then there is a 
receptive ground for the development of LD studies in Scandinavia, but it is 
not yet firmly established. 

Studies of law in developing countries in the Federal Republic of Germany 
have grown rapidly in recent years but primarily not within university law 
faculties. One exception to this which may be mentioned is the Research 
Center for International and Comparative Public Law of the Faculty of Law 
at the University of Hamburg which has made the developingcountries one of 
its main areas of interest, and which publishes the journal Verfassung und 
Recht in ~ b e r s e e .  While this is the main organized center, in most law 
faculties there are research students working on legal problems in developing 
countries. 

Outside the Universities there are two main centres where research on law in 
developing countries is conducted. LD studies are conducted at the Max- 
Planck Institutes (of which there are five) which are the leading institutes for 
comparative law research in Germany and at the various area-studies 
institutions. The four area study centers at Hamburg, for instance, all have 
lawyers on their staff. 



Much of the work being done at both types of institutes is of a fairly basic 
kind-describing and analyzing laws and documentation. Much work done 
by lawyers concentrates on legal aspects of trade and commerce in developing 
countries, reflecting both the practical contacts lawyers have had with the 
LDCs and the thrust of research funds made available to the institutes. Public 
lawyers, however, have begun to move beyond that somewhat limited 
orientation and have begun to relate political and social theory and facts to 
their discussions of constitutional development in the LDCs. It must be 
conceded however that at the moment social and policy research in Germany 
on the role of law in the LDCs is scarce and much comes from social scientists 
and not lawyers. This is largely due to the traditions of German legal 
scholarship and is likely to change only as and when those traditions begin to 
change. There are signs that it is beginning to happen as some faculties begin 
to put more emphasis on social science training and interdisciplinary co- 
operation. 

In the East European socialist legal systems the concept of legal research is 
quite congenial to the social and policy perspective on law. Legal research is 
not to be separated from the problems of socio-economic development or 
from sociological studies. This follows closely from the following two beliefs 
about law generally held in these countries: 

(a) They see themselves as societies in a more or less planned 
transition from capitalism through socialism to communism. A 
planned transition requires a more or less conscious and coordinated 
activity while passing from one period of development to the next. This 
conscious and coordinated activity requires concentrated efforts from 
all sides, legislation, court practice and legal research included. 

(b) Law is regarded to be ultimately a product of the socio-economic 
relations. Its function is to influence socio-economic relations in favor 
of the ruling class or classes in society and serving thereby also general 
interests in certain fields. As a consequence law and law research are 
social factors playing a role in the promotion of development and 
cannot be isolated from other social factors. 

Legal research in East Europe is concentrated at law research institutes 
without teaching obligations and also at the law faculties. Some research 
projects are set by ministries or the Academy of Sciences. The rest of the 
research-plan is decided on the level of the research institutes or universities, 
faculties, departments themselves. 

While much of the research on substantive matters has relevance to legal 
problems in LDCs, there is relatively little direct research on specific legal 
problems or systems in the Third World. There exists in all the countries 
concerned at least one institution to study the problems of developing 
countries. With the exception of the Soviet Union, however, these institutes 



hardly ever go into legal studies: they are mainly concerned with economics 
and sociology. 

In general, there is no organized European LD community. Unlike the 
U.S.,  where there have been several national conferences and other 
coordinating efforts, the European scholars have had relatively little 
interaction with one another, or with U.S. or other MDC LD researchers. 





V. Problems and Priorities 

Our survey led us to conclude that social and policy research on law has been 
neglected in the LDCs as well as in the MDCs. Neither lawyers nor social 
scientists, in sufficient number, have devoted themselves to this enterprise. In 
some places, the law schools have not been hospitable to such research, while 
development research centers have hardly ever paid any attention to law. Our 
background studies suggest a number of reasons for this state of affairs, 
although the situation is complex and we have been unable, for reasons of 
time and capacity, to make a complete and systematic appraisal of the 
reasons. However, several important points emerge from our survey. 

First, there are significant differences between regions and countries. 
Priorities, research capacities and output vary greatly. For example, in several 
countries in Africa, there is neither a substratum of doctrinal work nor 
knowledge of facts about the formal legal system essential to research. In 
India, there is a profusion of doctrinal works, learned monographs, and some 
LD studies (these latter mainly by non-lawyers). In Latin America, the grand 
tradition has been to write doctrinal works which consists of commentaries on 
the codes for the use of practitioners, an approach to legal scholarship 
parallelled in francophonic Africa. This inevitably means that different 
regions of the Third World will have different priorities for action in 
developing LD research, and different notions of what action needs to be 
taken. 

Second, there is a growing interest in and some commitment to social and 
policy research in all regions and countries we surveyed. In Africa there is a 
strong sense that research must be related to the imperatives of development; 
in parts of Asia there have been some institutional developments, some 
interesting research is underway, and one can discern the beginnings of a 
relevant academic community. In both Asia and Africa workshops have been 
held to explore techniques of social and policy research. In Latin America the 
grand tradition has come under attack and there is considerable ferment in 
some law schools. There is the beginnings of what one might call a 
"movement" which is symbolized by the establishment of the Latin American 
Council on Law and Development and the convening of several regional 
conferences on law and development. There have been new searching critical 
inquiries in the U.S., and in Europe there has been concern to integrate social 
science perspectives in legal research. The picture therefore is promising; there 
is considerable receptivity to social and policy perspectives. 

These developments are, nevertheless, incipient and as yet fragile. 
Formidable obstacles remain in the way of the fulfillment of the promise. To 
some extent the actual obstacles vary from one region to another. Lack of 



finance is generally a problem. Programs in the U.S., like Yale's in Law and 
Modernization, are likely to collapse because of lack of financial support. In 
other parts, the very expense of this kind of research is likely to deter new 
initiatives. But there are also the problems of institutional support. There is 
little evidence that law schools in Africa are inhospitable to such research (and 
indeed we would argue that precisely the opposite is the case), but our report 
on the U.S. is very emphatic that American law schools have failed to show 
appreciation of the value of LD research, that conditions do not exist that 
would enable a faculty member to devote a substantial amount of his time to  
it, and that in fact interest in LD often counts as a liability. In Latin America 
the traditions of legal scholarship militate against new approaches, as well as 
the absence of a group of professional full-time law teachers and researchers. 

Other problems are connected with the nature of legal training. Legal 
education has everywhere emphasized learning in legal doctrine, and there has 
been little training in social science research concepts and methodology. This 
is a serious factor, for we found that even in places where there is growing 
impatience with doctrinal research and its limitations, the scholars are often 
unable to proceed to social and policy research because of the deficiencies in 
their own research training. It is significant that some of the outstanding LD 
researchers have taught themselves new concepts and methodologies. 

We were struck by the absence of what we call an LD researchcommunity. 
Scholars in one country or region had little knowledge of legal research in 
another country (often the neighboring country) or region. This is in 
contrast with social scientists who study development problems. They meet a t  
numerous conferences, have periodicals which are genuinely transnational, 
read literature from various countries. Above all, there is considerable 
agreement on the issues that merit study; in other words, they share a research 
agenda. In our view one of the basic factors inhibiting the emergence of an LD 
community is the lack of a research agenda. The field is still inchoate. It may 
be that what is common among LD scholars is a dissatisfaction with the 
limitations of traditional research. But they are not held together by a 
common strategy of where to go from there. We think that the establishment 
of at least a loose form of agenda is essential to the development of LD 
research and community, and in the subsequent pages we devote particular 
attention to that issue. 

Finally, we noted that it was possible that there was some possible clash of 
interest as between the LDC scholars and MDC scholars. It was an argument 
of the U.S. report that one reason for the unfriendly reception of LD research 
in its law schools was that LD research has been until now preoccupied with 
policy research. It argues that the U.S. LD community can find new 
intellectual directions and a more permanent institutional base if it turns to 
the development of comparative social scientific research on law. It would 
thus have the potential to enrich legal theory with perspectives taken from the 
Third World, and be therefore more acceptable to the general American legal 



academic community. The committee did not evaluate this argument. On the 
other hand, several members of the Committee who come from the LDCs 
were strongly of the opinion that policy studies should receive priorities 
among the gamut of LD activity, especially if support for LD was to be 
mobilized in their countries. The tensions between these two positions 
dominated much of our discussions. 

We now turn to a more systematic discussion of some of the issues that were 
raised earlier in the report. 

Priority of Research: Applied or Basic? 

All agreed that the purpose of research is to generate useful knowledge that 
will contribute to improving the living standard of people in the nations of the 
LDCs. There was less agreement on the research strategy that would best 
maximize this aim. We realize that in a sense this is an unanswerable question, 
and we can do no more than assemble the arguments for and against various 
positions. It is important, however, to observe that the debate cannot be 
tackled on a purely intellectual plane. Not only do we have to reckon with the 
capacities and constraints that emerged from our survey, but we were also 
concerned with the tactical problem of ensuring support for LD research, and 
thus responding to the needs and expectations of the different relevant 
audiences. 

The Committee noted the advantages in a strategy which accords priority to 
applied research. Scholars in many LDCs are more sympathetic to it. Such 
studies help to generate much needed data. In countries where resources are 
scarce, any scholarly activity must be able to demonstrate its relevance to 
pressing national problems. On the grounds that applied studies are most 
likely to meet this test of developmental relevance, several members of the 
Committee argued that this type of research should have priority. Others, 
however, pointed out that there was no a priori reason to conclude that 
applied research is always more "developmentally relevant" than other types 
of LD studies. 

Indeed, the Committee recognized the limits of applied research. First the 
concept of "development" itself required elucidation before law's contribu- 
tion to or hindrance of it could be examined. Yet policymakers may be 
interested in very narrow conceptions of development. Thus, there were fears 
that pure instrumentality might threaten scholarly autonomy as researchers 
might completely subordinate their own principles and ideals to the will of the 
policymakers. Secondly, as purely instrumental research normally focuses 
on a specific problem in one country, it may make little or limited 
contribution to general knowledge about law and society. To the extent that 
such knowledge is feasible, it would contribute to development in other 



contexts in a given nation and to development in other nations. In so far as 
applied research is aimed primarily at policymakers, it may fail to formulate 
those questions and employ those methods which will make the research 
accessible and useful to a wider audience. Finally, there are risks that applied 
studies will overlook certain important problems. In the past, many 
instrumental studies have started from the unexamined premise that certain 
legal rules or bodies of rules are necessary to development, and have focused 
exclusively on discovering what these rules should be or how they can be made 
more "effective". As important as such studies may be, they overlook the 
possibility that rules or legal processes may have no effect on, or indeed be 
counter productive to, development. While these hypotheses must be 
carefully considered by any truly useful research, the pressures and 
constraints of "applied research" as we have defined it may militate against 
examination of this possibility. 

We realize that some of these criticisms related to poor applied research 
rather than to applied research as such and while we felt it important to flag 
the problems and limits of applied research, we recognized that programs 
aimed at supporting research that will help the LDCs resolve the legal 
problems involved in their development efforts, and at  creating indigeneous 
LD research capacity in the Third World, should include support for studies 
designed to deal with immediate policy issues. By forcing legal scholars to 
look beyond the doctrinal tradition, this type of research has already made a 
contribution to the overall LD effort, and helped spread the social and policy 
perspective on law. And, since good applied research often raises questions 
that can only be answered by basic research it may also be the vehicle by which 
scholars move towards the full LD research agenda. 

Moreover, applied studies may be vital in any long run strategy aimed at  
institutionalizing LD research in the Third World. It will often be easier (at 
least initially) to persuade the legal professions, policymakers, university 
administrators, and funding agencies of the value of applied research than to 
secure their support for other forms of LD study. Moreover, such studies may 
require less advanced training than more ambitious or sophisticated forms of 
LD research, and this may be easier to get started in countries where the 
research community is small and inexperienced. 

While recognizing the importance of policy studies, the Committee agreed 
that an LD research program must go beyond this type of work and include 
contextual and comparative social scientific studies. We were not fully agreed 
on the emphasis to be given to these two aspects of basic research. 

We all agreed that the task of basic research is to enhance our 
understanding of the social role of law and the limits and possibilities of 
effective legal action in the development process. We agreed that the ultimate 
test of all such research must be its capacity to clarify the relationship between 
a society's legal order and tradition and its developmental policies, programs 
and aspirations. Our debates, however, brought to light very different 



approaches to the task of constructing this type of social knowledge. It is 
important that the nature of these differences be fully understood. 

The major differences in approaches and emphasis in our debates over basic 
research centered on the following questions: 

(i) the degree to which studies should be related to issues presented by 
a specific body of existing theory; 

(ii) the extent to which basic research on law and development should 
and could aspire to general knowledge, valid in more than one country, 
about the relationships between legal and social phenomena; 

(iii) whether and to what extent law and development studies should 
employ the full range of social scientific techniques for formulation and 
empirical verification of hypotheses and propositions. 

At stake in these debates were two fundamental issues. First, should LD 
studies adopt as their goal models of inquiry drawn from such areas of 
contemporary (Western) positivistic social science as the economics of 
development, anthropology and comparative sociology? Second, to the 
extent such models are adopted, how are they to be applied to the problems of 
LD research? Some members of the Committee accepted and others rejected 
the adoption of positivistic social science as a model, and those who accepted 
it differed in the degree of acceptance and on strategies of implementation. 

The positivistic model of inquiry aspires to a general science of society. It 
rests on the assumption that there are systematic regularities in the 
relationship between law and society, and that these regularities can be 
uncovered through use of the methods of science. 

This approach tends to stress the development of formal todies of theory 
and the generation and testing of specific hypotheses linking social and legal 
phenomena. It places stress on the use of sophisticated techniques of empirical 
inquiry to seek empirical verification of its propositions. It believes that over 
time a systematic body of empirically valid knowledge can be created. 

The social science model tends toward comparative inquiry. Since its filial 
goal is to find propositions of general significance, it treats as its ultimate unit 
of analysis man in society throughout the world. This does not mean that it 
necessarily engages in formal comparative studies which involve simultane- 
ous observations in more than one society, but it does imply that a study in the 
society should be conducted and designed in a way that would make it 
accessible and useful to investigators in other societies. 

While some members of the Committee urged that LD studies move 
quickly to adopt the positivistic model of inquiry, others were dubious or even 
strongly opposed to such a move. Some members felt that, however valid this 
model might be for other types of inquiry, it was inappropriate for the study of 
LD phenomena. Law, some felt, was both highly culture-specific and involves 
questions of normative choice, and thus does not lend itself easily, if at all, to 
the kind of social scientific and comparative inquiry proposed. Others saw 



these problems as possibly surmountable, but thought that the knowledge 
base for a social science of law and development was, at this time, too slim to 
justify embarking on the costly task of molding LD studies into the positivistic 
model. 

More fundamental objections were raised. Many feared that the search for 
universal principles might blind the field to the social realities of the 
developing countries, and pointed to the growing recognition that much 
development theory in positivistic social science had been built on rather 
questionable generalizations from the experience of Western industrializa- 
tion. They saw the positivist model as more of an obstacle to useful basic 
research on law and development than as a tool by which to pursue it. 

Those who questioned the positivist model urged a more contextual and 
methodologically eclectic approach to LD studies. They argued for more 
emphasis on good studies of specific problems in one or a group of closely 
related countries, for recognition of a variety of useful sources for questions to  
be studied, and for the acceptance of many different modes of investigation. 

These debates reflected fundamental differences of opinion on the nature 
and future of LD studies, and we must report these differences frankly. But a t  
the same time we can also report that there was substantial consensus on many 
points. Thus, no one questioned the need for more basic research on law and 
development. Moreover, all agreed that such research should be as useful as 
possible to scholars in allcountries, should make the maximum feasible effort 
to build on existing knowledge where available, and should use any 
techniques of social inquiry, including aspects of the positivistic model of 
social science, as are feasible under the circumstances and useful to the 
inquiry. (In our more specific sections, we shall show how these areas of 
consensus can be used to specify certain priorities of procedures for the 
development of LD studies.) 

How to get started: the role of theory and the criteria 
for good research design 

What is the best way to begin policy and social perspective research on law? 
What is "theory" in the LD area, what should be the relationship between 
existing "theory" and new projects, how should research projects be designed; 
and finally what criteria should be used to select among proposals? These 
questions raise, on the one hand, intellectual problems, on the other, policy 
and feasibility. We had relatively little difficulty with the latter, and so begin 
with that. 

The Committee agreed that three general principles should govern the 
allocation of funds and other resources. These are feasibility, development 
relevance, and contribution to the expansion of LD capacity. The first one 



may seem obvious, but we noticed certain tendencies in LD research towards 
ambitious, and thus costly and risky projects. Care should be taken to select 
topics that can be examined with resources that are available to the 
researcher, using methods that are appropriate to and feasible in local 
conditions. It is necessary to appreciate the limits on the use of elaborate 
methodologies. 

It is important that LD studies demonstrate their relevance to development 
needs. Since these will vary from country to country and region to region, it is 
important that persons fully familiar with the situation in the country or 
countries where the study is to be undertaken participate in the process of 
evaluating the developmental relevance of the proposed study. 

Care should be taken, however, to avoid insisting on too direct or 
immediate a developmental-payoff from the specific project. While the 
researcher should be able to show how the study may ultimately contribute to 
policy making, this criterion does not in any sense mean that policy studies 
alone qualify. The need for basic research is apparent, and basic studies have 
been slighted in the past. 

The third, and crucial criterion for project selection is the likelihood that 
the project will make a contribution to the institutionalization of permanent 
LD research capacity, especially in the LDCs. It is important that centers of 
LD studies develop in the LDCs, and secure reasonably permanent 
institutional support. Projects that may contribute to this goal should receive 
special consideration. Thus, for example, a policy study that would help 
convince local policy makers of the general developmental potential of LD 
research, or the value of a specific research center, might be given high 
priority. Similarly, a research program that would give a new center orgroup 
of researchers an opportunity to begin an LD effort might also be especially 
worthy of support. 

Similar criteria could be used in evaluating MDC originated projects 
although priority should be given to LDC projects. Projects that helped in the 
development of MDC capacity for LD studies would be important, and 
especial consideration might be given to joint projects involving a cooperative 
effort between MDC and LDC scholars and designed, in part at least, to 
strengthen institutionalized LDC research capacity. 

The intellectual issues were less easy to resolve. Our debate centered around 
the question of the role of theory in LD research: how far should all LD 
research define its theoretical assumptions, formulate clearly and precisely its 
hypothesis, and seek to relate its results to existing theory. There were two 
possible polar positions on this point. One was that the importance of theory 
is crucial, and all LD research must be firmly anchored in the concerns of 
theory: it should relate to existing theory and seek to refine, modify, advance 
or reject principles which derive from such theory. The other position, which 
we characterize as "plunging in", placed a low premium on theory, 
particularly in the formulation of research proposals. If a scholar perceived a 



problem to be important for policy or other purposes, he should be 
encouraged to begin research on it without requiring that he show its 
connection to theory. It is not precluded of course that the presentation of his 
results might be made in such a way that they seek to relate them to wider 
intellectual, policy or theoretical concerns. 

To a large extent, these positions coincided with positions on priorities 
between policy, contextual or social theoretical research. The proponents of 
the last position were the strongest on the importance to be accorded to  
theory. There were, however, other factors which influenced opinion as well. 
One was the present capacity of LD researchers to undertake highly 
theoretical work, when the dominant traditions of legal scholarship have been 
textual or doctrinal. Another was the base from which theoretical work would 
have to take off; if the base was slender, a different interaction between theory 
and empirical work might be required than if the base was stronger. 

It is possible to exaggerate the implications in practical terms of our 
differences. We attempt to show later that except for the extremists, the 
various positions can CO-exist in useful and productive tension. In order, 
however, to focus our attention more clearly on the issues involved in our 
debate, we examined the implications for LD research of the social theoretical 
approach. While it is impossible to predict exactly how this process might 
proceed in LD research, we looked at the experience of other social sciences, 
on which the theoretical approach is modelled. We realize that to some extent 
the model we elaborate below is idealized. 

The social world is a whole. Yet the dominant tradition of social scientific 
inquiry tends to divide it into "economic", "political", and "social" spheres. 
The separate social sciences that focus primarily on these conceptual 
distinctions achieve much of their intellectual power by narrowing their foci, 
and by developing increasingly abstract bodies of thought to deal with some 
aspects of social life. These relatively abstract sets of ideas-the "theory" of 
the social sciences-serve a number of functions. First, they organize that part 
of the social universe which the science studies. Secondly, they create a map of 
those social phenomena that are relevant to the science, excluding those which 
fall outside its ambit. And, finally, they provide the logical basis for 
hypothesizing various possible relations between key variables. 

The elaboration of theory permits the development of new and more 
powerful hypotheses which, if they can withstand the test of empirical 
verification, promise broader, more general, and thus more useful knowledge 
about society. Yet a price must be paid for increasing development of such 
abstract and specialized bodies of knowledge. The inevitable consequence of 
this development is the growing differentiation and specialization of the field. 
All these tendencies are particularly apparent in economics, many of whose 
branches have become totally inaccessible to the layman. This increasing 
abstraction and differentiation may lead us closer to more useful knowledge; 
but it may have the opposite effect. By splintering and abstracting social 



knowledge we may create arid and sterile academic knowledge that obscures 
rather than illiminates the true human problems of our times. 

The process of theory development and elaboration is determined by the 
social system of science itself. Social science theory is carried in books and in 
the heads of those who have received specialized training in the field. Part of 
their training stresses their responsibility to maintain and develop the existing 
body of knowledge. Thus, traditions of research emerge which obligate the 
researcher to carry out work that continues the efforts of the science. This 
means that he must self-consciously relate his work to that which has preceded 
him, either through the development or the critique of existing ideas. Thus, it 
is essential that the social theorist begin, at least, with the work of his 
predecessors, and that the empirical researchers should, in most cases, seek 
hypotheses for verification in the science's existing body of theory. 

If a social science is to proceed in this fashion, a number of measures must 
be taken to maintain the "scientific" quality of the work done. First, 
researchers must have a full grasp of the existing theoretical basis of the 
discipline, a knowledge of its literature and of related areas, and an awareness 
of generally accepted methods of theoretical and empirical work. Secondly, 
the discipline itself will tend to determine the research agenda. Although 
social science theory is ultimately grounded in social needs and problems, and 
not insensitive to immediate public needs, academic disciplines do tend to 
formulate priorities in accordance with the needs and possibilities of 
theory-building or verification, rather than the likelihood of immediate policy 
payoff. 

One can see such a tendency in contemporary LD studies on comparative 
dispute settlement theory. Prime among the reasons for this interest has been 
the fact that there is a large body of empirical data in this area, and a number 
of existing theoretical efforts. Accordingly, there are in this area, clearer 
hypotheses for verification, and a greater possibility of a theoretical 
breakthrough than exists in other subfields. Thus, while dispute settlement 
theory undoubtedly promises to have practical payoff, it has been chosen as 
an area for concentration more because of its internal disciplinary possibilities 
than because of some determination of its relative social importance. 

These tendencies in social scientific work lead towards specialization and 
thus to what we may call "closure". As a discipline becomes more specialized, 
it tends to become closed in two senses. First, specialized training becomes a 
prerequisite for work in the field, and thus only those with this training can 
normally participate in the efforts of the science. Secondly, the research 
agenda becomes more clearly defined, and new research workers find a 
predetermined set of issues which they are encouraged to examine. 

Much of the Committee's debate centered on the costs and benefits of 
efforts to secure disciplinary "closure" in the LD field. While the Committee 
as a whole did not accept the model of a general positivistic social science as a 
goal, we did agree that LD studies would benefit from cooperative efforts to 



organize the knowledge base and clarify the research agenda. 
Even those who took the social science model as an ultimate goal noted the 

dangers of moving too quickly towards the kind of closure described. First, it 
was feared that too rapid a closure of the research agenda could discourage 
the kind of open ended explorations-"plunging-in"-that have been 
prevalent in the past and have contributed much to the field. Secondly, the 
field would become open only to those with specialized training. This would 
increase the costs of LD efforts and would mean that those who controlled 
access to specialized training would control access to law and development 
studies. The most probable result would be that the field would be controlled 
by MDC institutions and scholars, and minimize the creative and innovative 
role of LDC scholars, which we regard as crucial. Similarly, the research 
agenda would be determined by this autonomous research community. This 
means that policy needs, and perhaps individual scholarly preferences, could 
come to weigh less heavily than in the past on the selection and focus of 
projects. Thus, it is possible that a move to greater "scientism" could make LD 
studies more expensive, and exclusive, and diminish their immediate practical 
utility. 

It is clear that these and other costs of this approach must bejustified by the 
benefits to be garnered from it. There are, of course, very fundamental 
arguments against the entire social science conception of LD studies. If the 
long run goal is invalid, the benefits are nil and the costs become intolerable. 
Thus, if all the arguments against a social science of law are taken at face 
value, they militate against any effort to create general social theory of law 
and/or  to attempt to relate future research to such theory. 

The science building strategy depends on the belief that through this 
approach one will secure knowledge of certain basic relations and underlying 
regularities in legal and social life. Thus, one must believe both that such 
regularities exist and that they can be best discovered through cooperative, 
international research efforts. 

There are arguments against both these assumptions. Thus, it can be 
maintained that relations between legal life and social life are to a high degree 
culture-specific. In this view, it is argued that law does play a social role, and 
that this can be discovered in any society. But it is asserted that this is so 
unique and determined by so many historical factors that knowledge about 
these matters in country X can have little, if any, bearing on the situation in 
country Y. 

As to the internationalism of efforts, one may see social science research not 
as an autonomous, neutral scientific effort, but primarily or exclusively the 
expression of certain values and the development of necessarily socially and 
politically linked points of view. A search for rules and principles universally 
valid might produce a tendency to gloss over, if not completely ignore 
important local problems and issues which do not seem to fit in with abstract 
models. Thus, whether intentionally or otherwise, attention migh.t be diverted 



from problems of crucial significance for the developing countries. Some 
members considered that many of these criticisms could validly be made of the 
social science development studies. They had a tendency towards conserva- 
tism, while it was implicit in our general position that LD research should be 
prepared to come to grips with the impact on and of the legal system, of 
revolutionary change. 

Other members of the Committee considered that the social science model 
was a useful guide in attempts to draw up an agenda. They rejected the 
position that social knowledge about law can never be valid in more than one 
country and that no objective knowledge is possible. We did not try to resolve 
these differences, nor were they capable of resolution. 

Yet there was considerable agreement on a number of important points, 
and we can point with some consensus to the general approach in this difficult 
area. The Committee was doubtful that LD studies could or should become a 
closed, "pure" science of law and development. Law and development was 
insufficiently developed as a field that clear exclusionary criteria could be 
articulated. It was best to regard the LD effort as a long term venture which is 
still in its infancy. Huge gaps remain in our knowledge and the most basic fact- 
gathering-which we all felt to be absolutely necessary-has only just begun. 
Many contributions to the field have come from efforts that started without 
highly articulated theory. Excessive concern that projects articulate and be 
related to some body of "theory" would impose undue pressure for orthodoxy 
and perhaps result, paradoxically, in blinding the researcher to important 
questions by premature narrowing of his field of vision. LD should welcome a 
variety of enterprises, and it was important in particular not to minimize the 
central policy role that is often ascribed to law. The imperatives of the needs of 
an "autonomous" social science of law might militate against the needs of 
governments and the interests of law scholars. 

Equally, the Committee was anxious to move away from the diffuseness 
and disparateness of LD research and its excessively monographic studies. In 
a later section, we make some proposals towards an agenda for LD research 
and we conclude the present discussion by coming back to the role of theory. 
We recognize the important contribution that theory can make. While 
"plunging in" studies should not be excluded, they should be the exception, 
not the rule. 

Of course, plunging in has its attractions. It may seem an easy way to begin 
and, arguably, it will be free of bias. Any "theory" results in blinkers being 
worn when research begins. Certain questions are to be asked; certain, by 
implication, are excluded. Can one be flexible enough to include them if the 
need arises; will one be too blinkered to perceive the need arising? To go naked 
into the field without wearing any theory means without being blinkered or 
biased. But does it? Is it realistic to suppose that any lawyer, or an social 
scientist for that matter, has no theory, no hypotheses when he commences 
research? The theory is inarticulate, the hypotheses confused but they are 



there all the same. This means that the meaning of the study is less clear, and it 
is extremely difficult to minimize the costs of empirical investigation. Theory, 
careful definition of the subject, and explicit definition of hypotheses and 
proposed research methods are ways of holding down the costs of research 
while maximizing their potential contribution to the rest of the scholarly 
community. 

The opportunity costs of plunging in are high. When the researcher 
"plunges in", he has failed to survey the literature to see if others have 
embarked on similar enquiries. This may increase the costs and reduce the 
benefits of the project. Even if these studies have been conducted in other 
countries under different conditions, at the very least they may aid the scholar 
to clarify his concepts and refine his methods. Moreover, knowledge of these 
studies may permit him to aim for more generally valid knowledge, thus 
increasing the project's payoff. Plunging in reduces the potential contribu- 
tion of the project to other scholars. If the researcher in unaware of the 
concepts, variables and hypothesized relationships accepted or proposed by 
others in the scholarly community, he may lose valuable opportunities to give 
his project a dimension that transcends the immediate question he is working 
on. Thus he loses the chance to illuminate more broadly the social role of law 
in the society he is investigating. 

Accordingly, we concluded that researchers designing projects should do  
more than state the particular subject which they hope to examine. Their 
research proposal should be informed by some conception of what more 
general interest their study should yield. This may, for example, lead to 
invocation of one of the major theories (or segments thereof) of "law in 
society"; it may lead to the formulation of tentative hypotheses; it may lead to  
the tentative formulation of the conceptual framework within which the study 
will be prosecuted. Researchers, in brief, should make every effort to relate 
their proposal to development of a more general body of knowledge about law 
and development. 

What is important at this stage is that the field should begin to  develop a 
vocabulary of concepts and typologies, a set of issues and problems, that 
would facilitate dialogue among scholars in different countries and working 
with different systems. If these are defined and articulated in broad enough 
terms, it is possible to see that the contributions of policy, contextual and 
social theoretical research are complementary, not antagonistic. The 
interaction among these various approaches and motivations to research have 
been important in the development of other disciplines, and we have no 
reason to believe that the interaction will not be similarly productive for LD 
research. 



An illustrative area of LD Research: Studies of 
the Legal Profession in Development 

We consider it may be useful to illustrate our conception as set out in the 
preceding paragraph of LD studies and our principles for development of 
such work in at least one substantive area. For these illustrative purposes, we 
chose the study of the legal profession in development. 

The ILC has supported studies of the legal professions in Chile, Kenya, Sri 
Lanka, Colombia, South Korea, Singapore and Indonesia. These and other 
related studies illustrate many aspects of the broader field of LD research. 

First, the legal profession studies include both basic and applied research, 
and demonstrate the interrelationship between these approaches. Most of the 
studies are addressed both to policy issues and instrumental needs. In some 
the immediate aim has been to make legal education more effective and more 
relevant by examining exactly what it is that lawyers do in society. In others 
the policy objectives have been wider-no less than to study the contribution 
lawyers make to development and in so far as there are factors which impede 
this positive contribution by lawyers, to take steps to remove them. At the 
same time, some of the studies have been less directly related to policy-in one 
instance the project's basic purpose has been to examine how far the legal 
profession of an LDC patterned on the model of the profession in the former 
colonial power has been successfully transplanted from the metropole. This 
study uses the examination of the legal profession to contribute to the general 
knowledge and theory both of professions and the transfer of institutions. 
Another study with a more basic orientation seeks to examine the stress on the 
profession brought about by economic planning and the dominance of 
bureaucrats-technocrats, while a third examines the stress brought about by 
government policies of rapid and radical change. 

These studies cover the gamut of types of LD research. Yet it would be 
difficult to pigeonhole them neatly into any of these catagories. Studies which 
start off with specific policy objectives find that to achieve their objectives 
they must undertake a broad ranging enquiry into the relationship between 
law and society. Studies which aim at general knowledge and theory may 
throw up data and analysis which may be of considerable importance for 
policy makers. While most studies have a national focus, and while many of 
the characteristics of the profession may be explicable in terms of national 
culture or history, many of the questions which have emerged center around 
themes which are common to all. Thus in the legal profession area there is the 
beginning of a common vocabulary, typologies and a set of concepts, which 
are basic building blocks of a more general science of law. Moreover, the 
kinds of data each study is getting are broadly parallel, so that while the 
studies themselves may not have been designed comparatively, they would 
generate information on the basis of which more general hypotheses may be 
formulated, which could inspire a more structured comparative study. 



Secondly, the history of the legal profession studies reflects a movement 
from purely policy concerns to more basic issues, and from relatively narrow 
to much broader ideas about the methods of inquiry relevant to the study of 
lawyers in development. Most of the studies began with an instrumental 
premise and made the profession the independent variable and development 
the dependent variable. Thus the studies assumed that lawyers would promote 
development and examined how more and better lawyers could be produced. 

But as time went on, scholars began to subject these assumptions to critical 
examination. In some cases the assumptions which were the starting points of 
the study became the very hypotheses to be examined. A number of questions 
emerged: does the pervasiveness of lawyers in fact lead to the strengthening of 
the role of law and a democratic system of government; does it lead to rapid 
economic growth because the use of lawyers provides for orderly procedures 
and for predictability; what is the developmental relevance of the profession 
when a society is embarked upon policies of fundamental structural change; 
what is the relevance of legal education for these questions; is a society 
pervaded by lawyers better or worse at  conflict resolution? Once the 
assumptions became questions, inquiry shifted to a wider context, which 
reflects the point of view (which the Committee endorses) that the legal system 
is most fruitfully regarded as a sub-system in society, and that an 
understanding of most aspects of the legal system can only be obtained 
through an examination of the interaction of the legal system with others. 

This approach has had two effects on the trend of research in the legal 
profession area. First, it has widened the methods of inquiry. It is possible to 
study the legal profession in somewhat formal terms, in terms of training and 
professional qualifications, formal role in the courts and in other legal work, 
e. g., conveyancing, the organization of the profession and some demographic 
features. But studies so limited are unlikely to enhance our understanding of 
the key importance of the lawyers in the manipulation of the legal system, 
their role in resource allocation, in the marginality or otherwise of their role in 
dispute settlement. 

Secondly, it has shifted the focus of research. The studies now tend to take 
the profession as a dependent variable, and seek for greater understanding of 
development by examining the special case of the effects of development on 
the profession. Legal professions in many Third World countries are passing 
through a critical period. They feel and reflect the impact of rapid change, 
especially in those societies where lawyers had achieved positions of eminence 
in the social order which is under attack. This crisis interacts with a world- 
wide trend to examine the idea of law and reappraise the function of lawyers 
and legal systems. Thus the ILC studies have shifted to the assumption that 
the legal profession may be a useful prism to examine the role of legal systems 
in development and the general problems of law and of development 
themselves. They are thus concerned and designed to examine questions like: 
the significance of the social origins and the demographic distribution of 



lawyers in determining or illustrating the penetration of the legal system and 
of access to it; the consequences of the lack of general or universal access to the 
legal profession (and so to the legal system) in terms of the growth either of an 
informal sector of dispute settlement or the growth of "paraprofessionals", 
"bush lawyers", etc., who mediate between the underprivileged and the formal 
legal system, and the implications of these phenomena; the class interests 
which are specially catered for and strengthened by the legal system. The 
studies also seek to examine the paradox of the self-image of the lawyers as a 
profession dedicated to the maintenance of rule of law, individual liberation 
and social justice and the popular view of them as clever cynics who are out to 
make as much money as they can from their clients for which end they are 
prepared to subvert justice and foment conflict. The studies seek to examine 
and explain the differences in the role of lawyers in different societies and 
historical periods and use such variables as the nature and traditions of legal 
education, the degree of industrialization, the organization of the economy 
(market v. plan), the political system (pluralism, authoritarianism, etc.), the 
cultural traditions, and the homogeneity or pluralism in society. Thus they 
reflect the full gamut of LD studies the Committee has endorsed, the 
orientation to these studies we have called for. 

The Future Role of MDC Scholars 

The Committee discussed the role of MDC scholars and considered the 
argument that their future role should be marginal, and that the key decision 
on research agenda and the allocation of resources should be made by 
scholars from LDCs. 

It is important to understand the background against which this discussion 
occured. MDC scholars have made an important contribution to LD studies. 
Indeed, while LDC scholars have conducted many significant studies which 
reflect a social and policy perspective on law, a substantial percentage of the 
research that has tried very explicitly to relate law to concepts of development 
or social change has been conducted or inspired by MDC scholars. On the 
other hand, a very large percentage of all foundation and governmental 
support for such self-conscious LD research has in the past gone to MDC 
scholars and institutions, and LDC scholars have had little if any voice in the 
allocation of funds. 

The Committee agreed that this situation neither would nor should 
continue. The Committee predicted that as more and more scholars in the 
Third World begin to examine the social role and function of their legal 
systems, they would assume the preponderant role in any international effort 
that focuses on the legal systems of their societies. Moreover, as this occurs, 
LD may in a sense be transformed from a rather small field into a 



broadranging enquiry into the role of law in development in various contexts, 
the LDC scholars will assume an important role. Since the Committee 
believes that such an expansion of LD research by LDC scholars will 
contribute materially to the overall development effort, it recommends that 
funding agencies should make efforts to hasten this development by giving 
LDC scholars a stronger voice in policy decisions and a larger share of 
research monies, although the Committee did not feel that this should be at 
the expense of total exclusion of MDC scholars. 

There is also an argument that in so far as LD is the study of the social role 
of the law in LDCs MDC scholars have no place in such studies. Thus, if all 
law and development work were necessarily culture-specific, and if the 
selection of topics and the interpretation of results necessarily reflected the 
cultural and value biases of the researcher, then it could be argued that only 
nationals of a given country can do  valid LD research there, or  at least that 
they could do it better than a foreigner. And if the only value of LD research is 
to resolve or examine specific policy problems, then it is further arguable that 
only LDC institutions should set research priorities and select researchers. An 
additional argument against, at least, the dominant role of MDC scholars 
relates to their cultural and political bias. They may have ideological or other 
extraneous reasons for pushing particular points of view, which may not only 
be irrelevant, or worse, harmful to the interests of LDCs, but may also stifle 
local initiatives and ideas and retard the development of an agenda more 
relevant to understand the real problems of the LDCs. 

The Committee noted these arguments. It recognized that in many contexts 
it would be preferable for local scholars to do LD research, and that local 
institutions should determine how priorities for policy-oriented studies are to 
be set. But certain members also recognized that foreign scholars may have 
insights that local scholars will miss, that some forms of knowledge are 
generalizable and transferable, that policy studies are not the only valid form 
of LD research, and that personal and cultural bias can be reduced in research 
efforts. There are, indeed, many problems which can be better understood in 
comparative perspectives, and many projects in which researchers in one 
country will benefit enormously from co-operative ventures. Such studies 
might include examination of problems of legal pluralism, the impact of rapid 
social change on legal professions, the implications of different forms of 
political and economic organizations on the uses and functions of law. All 
these topics require cross-cultural studies which include studies of legal 
phenomena in developed anddeveloping countries, and could not be explored 
if national boundries were erected between scholarly efforts. It was also 
important to ensure that there was greater contact between scholars from 
different LDCs. There was much to be gained from contacts and 
collaboration between different communities of scholars, and the strategy for 
the development of LD that we recommend assumes such contacts and 
collaboration. 



It is, however, important to emphasize our view that LDC scholars must 
play a dominant role and that in allocating funds, the ILC and other agencies 
must consider the relative availability of funds from other sources. Given the 
novelty of LD research in the LDCs and the relative unawareness of its value, 
international sources may in some cases be the only available funds for LDC 
scholars wishing to engage in the type of research the committee wishes to 
foster. On the other hand, there may be other sources available to MDC 
researchers interested in LD matters. Where this is the case, naturally the 
MDC scholars should be urged to seek funds elsewhere. 

We have been discussing some general issues in the development of LD. We 
now turn more specifically to the problems that stand as obstacles in the way 
of that development. 

The Lack of Institutions and Personnel Devoted to Law 
and Development Research 

This problem emerges clearly from the survey of the existing situation. 
Outside of a few relatively short term projects and programs, there are no 
organized centers which are devoted to LD research. And while there are 
individual scholars who have devoted themselves to these efforts, their 
numbers are very few and they often work in isolation. The contrast with 
development economics is one way of dramatizing this situation. The subject 
of development economics is more than 20 years old; it has a recognized place 
in most undergraduate courses in economics; there are, in both the LDCs and 
the MDCs, numerous research institutes built round the subject of 
development economics. To take but one small area of the Third World, the 
three countries of Kenya, Tanzania and Uganda had between them 
approximately 100 economists working full-time in government or research 
institutes on development problems in mid-1972; to say that there were 10 
lawyers in the same countries working on law &development problems would 
be a very generous estimate. Even if we included non-lawyers working on law 
& development problems it is unlikely that the number would go above 20. 
These figures we believe are parallelled throughout the Third World. 

Nor is tne position in the MDCs any better. While some schools have 
experimental seminars in law & development, it is not a recognized law 
school offering, and it is almost impossible for scholars to specialize in this 
area. Few research institutes devoted to development regard law either as a 
problem of or a possible solution to development, and there are virtually no 
institutes devoted exclusively to law and development work. The result is that 
there is really no community of LD scholars; no professional or publishing 
contact through which the few researchers can communicate and spark off 



ideas in each other. Compared to other areas of development studies, legal 
research of a law and development or a socio-legal nature has been neglected 
by the legal profession, by the policy makers, by other social sciences. 

This neglect is reflected in the funding agencies. Few of the major funding 
agencies which might support LD efforts have a staff member with full time 
responsibilities for LD matters. And even the ILC, which is the only 
specialized agency in the area, does not have sufficient staff resources to 
administer a major LD research program.' 

Finally, there is a shortage of social scientists who are both interested in LD 
matters and able to spend substantial amounts of time studying them. This is a 
most serious gap, and it is essential that efforts be made to motivate more 
social scientists to consider these problems and to support more fully those 
who have begun to show an interest in them. 

The problem of personnel at all levels is crucial. We stress it because we 
sense that LD research may be caught in a vicious circle, Support for LD 
research is necessary and may be forthcoming, yet at the same time seems to be 
dependent on results. But it must be strongly stressed that "results"-be they 
policy recommendations or pure contributions to knowledge-are not likely 
to be forthcoming in any great quantity, or even possibly qualitatively until, 
through an increase in the inputs to the LD effort, we have begun to create 
both an international community of law and development scholars and bring 
into being research institutes, especially in the Third World, where LD 
research is regarded as a major or important concern. 

The Lack of Communication 

It could be argued that every LD problem was basically one of lack of 
communication of some sort, whether between traditional and LD-oriented 
lawyers, LDC and MDC personnel or even among different types of law and 
development specialists. But the lack of communication we are concerned 
with here is twofold; the first is between lawyers in the LD world and the 
second is between LD lawyers and other social scientists working in the 
developmental field. 

LD studies are not easily accessible. For example, many basic studies of law 
and development have been done in the LDCs by both LDC and MDC 
researchers. Too often, however, it is in the form of doctoral theses which 
never see the light of day, and indeed a copy of which is not even deposited in a 
library in the LDC where the research took place. Yet again, some work is 
done for a conference or seminar and rarely gets carried further; it exists only 
in mimeographed form and is known only to the participants and their 

'For a full discussion of t h e  ILC. see pp. 77-79. infra. 



immediate acquaintances. Even works which are published in book form or as 
articles in a journal are often not widely known about, either because the 
journal or book published is in an LDC and does not have a wide circulation, 
or because, though published in an MDC, it is about the law of a particular 
country and is not therefore read by a specialist on the law of another country. 

If there is a general lack of communication within the LD "community", 
there is perhaps a greater gap between it and other areas of knowledge. Too 
few LD lawyers know of the work of the non-lawyers in the field and vice 
versa; too few lawyers interested in development know much of the related 
general law and society literature and even fewer are well versed in the general 
literature of development. This is not just a question of the desirability of 
lawyers in the law and development field being better read; it is a question of 
how to ensure that law and development researchers do not repeat mistakes 
other disciplines have made several years previously, and conversely how to 
ensure that researchers can learn of some of the successes, from whatever 
point of view success is judged, of research in other disciplines. We would also 
suggest that the communication problem needs to be solved from the reverse 
perspective as well; the many multi-disciplinary research institutes that exist 
in both LDCs and MDCs need to understand the relevance of law and 
development research for their work. 

The failure of communication between lawyers and social scientists is to a 
great extent the fault of the lawyers. Traditional legal education and 
traditional legal research leave the vast majority of the legal profession cut off 
from any knowledge of other social sciences. LD-oriented legal scholars have 
therefore a double barrier to break through, convincing their colleagues both 
that law and development is a field worthy of intellectual endeavor and that it 
can only be effectively worked if other social sciences are called in aid. 

The Need for Systematization of LD Knowledge and for a 
Research Agenda 

Related to the problem of communication is the need for greater 
systematization of existing LD knowledge, and for a clearer definition of a 
research agenda. 

A number of efforts have been made to organize the general literature on 
law and society, but at present there is no single place the reader can go to find 
lists, summaries, or excerpts of the major specialized LD studies, and no 
comprehensive appraisal of the major trends and themes in this literature.] 

' A  list of bibliographies and other surveys on  social research on  law is included in the cornpanian 
volume. 



Some recent U.S. literature was surveyed in a comment prepared for the 
Committee by Professor Galanter. This study, while not comprehensive, does 
suggest the kind of stock-taking enterprise we felt would be useful at this 
stage. We felt that a reader of the specialized LD literature might be an 
appropriate vehicle for this task, and that such a document, if prepared, might 
do much to make this material available to a wider audience and at the same 
time clarify the research agenda by identifying major trends and gaps in 
knowledge. 

In addition to efforts to collect and organize existing knowledge, the 
Committee felt that it would be useful to consider possible cooperative 
projects that would enlist the energies of a number of LD scholars in a venture 
designed to add to the corpus of specialized LD studies. 

A number of projects were discussed. Among those that seemed especially 
promising was the suggestion that the ILC commission a basic comparative 
socio-legal "mapping" effort. Basically, the idea would be first to try to 
identify a series of major points of possible interaction between legal systems 
and national social systems. This might include such dimensions as the 
relationship between law and economic life, the impact of law on social 
stratification, and vice versa, and law and politics. Following this 
analytic task, an effort would be made to survey a number of LDCs using the - 
analytic scheme as a comparative tool. These surveys would be prepared by 
scholars familiar with the national legal cultures in question, and would 
attempt to bring together what is known of law-society relations in these 
societies. These essays would not require substantial new research, but would 
put existing knowledge about these legal systems in a more organized and 
comparative form. 

Another project worthy of consideration would be the development of a 
monographic series on special topics that have both a comparative dimension 
and developmental relevance. For example, much attention has been given to 
the impact of rapid change on legal professions, and to the pressures 
development places on the profession for change. A number of studies have 
been conducted in this field, and more are under way. A volume which pulled 
together these studies and additionally analyzed the intellectual trends in this 
sub-area, evaluated its importance to LD research in general, and indicated 
important areas for future investigation could have great value. Such a 
volume could at the same time demonstrate the importance of comparative 
studies, disseminate existing information, and stimulate future work. Similar 
volumes might be contemplated in areas like dispute settlement, the role ofthe 
law in the economy, deformalization and popular justice, and legal pluralism. 
Efforts might be made to put together special issues of journals on these 
topics, with an eye to eventual book publication. 



The Deficiencies of Legal Education 

While we believe that social science and development studies centers should 
pay more attention to law, and that there is a role for specialized and possibly 
autonomous law and development research institutes, we all recognized that a 
major responsibility for creating a social and policy perspective on law in the 
Third World, and for fostering the type of research which such a perspective 
requires, lies with the law schools. If legal thinkers do not develop a social and 
policy perspective, there is little hope that a program of LD research will make 
sense to Third World lawyers and legal scholars. And if the law schools in the 
Third World do not join the law and development research effort, it is 
doubtful that social scientists and development research centers will show 
much interest in these studies. 

Thus, the Third World law schools must play a major role in any effort to 
expand the LD effort. Some law schools have accepted this challenge, and 
have encouraged LD research. But these, unfortunately, are the exceptions, 
not the rule. We found that many law schools show ignorance, indifference or 
even hostility to LD research and those that are receptive lack the resources 
necessary to encourage any but the most limited types of work. Thus the 
problem of LD research and that of reform in Third World legal education are 
inextricably intertwined.' 

The ILC has established a Committee on Legal Education which, like this 
Committee, will be issuing a report. While the problem of legal education 
reform in the LDCs must rest primarily with that group, we feel that it is 
essential that we demonstrate the relationship between such reform and 
research, and suggest briefly the changes in legal education we feel to be 
essential if the goals we support are to be realized. 

The first problem is the prevailing formalism and positivism of the law 
schools. Our survey has shown how prevalent this is in the Third World. As we 
have tried to make clear, the expansion of LD research requires major 
intellectual changes, and these must precede institutional change. The 
Committee has no magic formula to effect such intellectual changes. But it did 
feel that measures to increase the diffusion of all types of legal learning that 
manifest a social and policy perspective on law are the most important things 
that can be done to encourage the development of these new forms of legal 
consciousness. 

The second problem is the structure of law schools in the Third World, and 
the severe limitations of their resources. All the forms of LD research we 
analyzed are time-consuming, and, compared to doctrinal research, relatively 
expensive. We have counselled a flexible approach to methodology in the 

111 should be apparent that these problems exist in the MDC, as well. See suprapp.  3940.  supra. 



hopes that the costs of this type of work can be kept down. But we recognize 
that even the simplest and most economically designed LD project may, if it is 
to be useful, employ more resources and take longer to complete than many of 
the types of scholarship that have been traditionally recognized by law schools 
in the Third World (and in the MDCs for that matter). Thus. LD researchers 
will, of necessity, place severe strains on the woefully limited financial 
resources of Third World schools. 

This is especially true in those countries where law teaching is considered a 
part-time occupation. In much of Latin America, for example, law teachers 
are expected to have full time jobs in government and private practice. 
Teaching is seen as a supplemental occupation that adds prestige to a 
professional career. Salaries are low, and, reflecting this basic orientation, a t  
times merely honorific. In these circumstances, it is difficult for the aspirant 
researcher to find sufficient time to carry out his investigations. He finds that 
the little time he can devote to academic pursuits must be dedicated to meeting 
his teaching obligations; and since these normally include a heavy burden of 
doctrinal instruction he has little or no time left to pursue LD interests. 

These barriers must be overcome if there is to be any hope for LD efforts. 
Full-time academic positions must be created, and these posts must be defined 
to include research activity. Special research leaves should be created, and 
curricula and ideas of teaching methods made more flexible so that teaching 
and research can be combined. For example, a researcher studying the use of 
contract law in commercial transactions could be encouraged to offer a 
special seminar in this subject, and enlist his students in his research efforts. In 
this way he can better fulfil1 both his teaching and research obligations. Given 
budgetary constraints, special funding to encourage this kind of experiment 
will be essential. 

Students must learn the relevance (as well as the irrelevance) of various 
types of research to the tasks they are being trained for. Law and development 
research must become part of the regular curriculum and be integrated into 
regular courses. It must be seen as a normal and necessary, not an exotic and 
luxurious, effort. 

This point cannot be stressed too much. There is an understandable 
tendency to see LD studies as something very different from normal legal 
research and thus, perhaps, as foreign to the regular law curricula. Nothing 
could be further from our conception of this effort. We see LD studies as a 
necessary way to study legal phenomena, and as an essential dimension of all 
legal instruction. A contracts course that taught only the basic doctrinal 
categories, and did not force the students to ask what social and economic role 
these institutions play, sensitize them to all the ways these matters can be 
investigated, and expose them to existing socio-legal knowledge would be at 
best only half a course. Similarly, a course on procedure would fail in its task if 
it did not examine the social costs of certain rules, for example, the 
implications of a unified procedure in a society with different legal 



communities. The effort to expand LD research is a necessary part of any 
curricular reform, and curricular reform is essential to the future of LD 
efforts. Only through research will we be able to define and answer vital 
questions about law's social role. Yet, without intellectual and curricular 
changes in the law schools, the need for such research will not become 
apparent, and LD studies will wither on the vine. 

All these changes will mean that teachers of law will have to be trained in 
very different ways than has been the case heretofore. Law teachers must 
come to see law as a social process, and to understand how to explore the 
social role and function of law. They will have to learn to understand the 
value-and the limits-of social science perspectives on law, and secure an 
awareness of the nature of social research methods. Law teachers who wish to 
do advanced and specialized LD research must be given opportunities to 
secure advanced research training. 

Funds to support research must be made available. General university 
research support must become part of the normal law school budget. This 
might be done by establishing a rotating research professorship. Outside and 
international support can help here, but the law schools must recognize that 
the ultimate responsibility is theirs. 

The schools must take the lead in sensitizing a broader audience to the value 
of LD research. Practitioners, social scientists, and government agencies must 
be shown the manifold relationships between law and development, and the 
contributions LD research can make to the furtherance of national goals and 
the betterment of legal institutions. 

Financial Problems 

We come finally to the problem of finance. We have left it till the end not 
because we think that it is unimportant. In our view the very future of the field 
depends on the availability in the immediate future of sizable sums of money. 
We treat finance last because we do not think that it has necessarily been the 
most important constraint so far on the development of LD. We consider that 
intellectual and institutional constraints have been more important, and we 
have been anxious to discuss those and to indicate the most promising and 
fruitful directions which future work might take. We consider that the time 
has come or will come soon when financial constraints may become the single 
most important obstacle to the progress and growth of LD, and cannot 
emphasize enough the dependence on financial support of the promotion of 
social and policy perspective research on law. 

While LD efforts have been relatively limited in the past, we have noted the 
growing interest in this type of study. More scholars, especially from the 
LDCs, are being trained in the social and policy perspective on law. The 
gradual diffusion of the results of LD research has awakened the interest of a 



new group of scholars. Several applied and basic studies of law in the Third 
World have been carried out, and now, through efforts like the Yale and 
Stanford Programs, ambitious comparative studies are underway. A few 
social scientists have begun to take an interest in LD matters. Indeed, the very 
existence of our Committee and this Report reflects the growing self- 
awareness of the LD community, and the intensification of efforts to expand 
it. This growing interest in LD studies, and of organized efforts to bring more 
scholars into the LD community, is not, unfortunately, marked by a parallel 
increase in funds to finance LD studies. 

LD research is expensive. Although the Committee was very conscious of 
the need to design inexpensive LD studies, it also recognized that LD research 
will generally be more costly than more traditional forms of legal research. 
For example, LDC scholars wishing to shift from doctrinal to LD research 
will have to spend substantially more time on research activity than they have 
in the past. Yet, especially in countries where law professors are both 
underpaid and part-time, the opportunity cost of this additional time will be 
vary high. Therefore, unless reasonably full support is available, these 
scholars will have great difficulty making the shift to LD activities. Similarly, 
MDC scholars who wish to enter or continue in the LD field, will find this 
work more costly than many other research opportunities. They must 
maintain specialized libraries, pay heavy travel costs, take expensive leaves of 
absence for periods of overseas residence, and suffer all the delays and 
difficulties inherent in conducting research in a foreign country where local 
research facilities are limited. 

Given the substantial cost of L D  research, it is clear that existing sources of 
funds for this purpose are inadequate. There are almost no research funds 
which are specifically and exclusively reserved for LD research. The ILC's 
research program is so earmarked, but its budget-about $100,000 per 
annum-is miniscule compared to the need and potential demand. LD 
scholars can, of course, apply to local and international agencies which 
provide general support for legal studies, social science research, and 
development studies. But experience has shown that such applications 
frequently receive low priority treatment, either through lack of understand- 
ing of LD studies on the donor's side, or lack of expertise on the applicant's. In 
the U.S., moreover, several of the agencies that support law and society 
research (e. g., NSF and Russell Sage) explicity exclude overseas projects. 

The gap between the demand for, and supply of, research funds for L D  
studies threatens to become especially acute in the near future. Efforts like the 
Yale Program have trained a number of scholars who wish to pursue LD 
studies, and the publication of a growing volume of LD research has 
awakened broader interest in these efforts. The move to redefine LD studies 
and broaden the research community in the U.S. has been at  least partially 
successful. Thus, one can anticipate that more individual scholars will attempt 
to secure support for their projects, and that institutional centers of LD study 



such as Buffalo, Harvard, Stanford, Wisconsin and Yale may wish to secure 
further support to maintain their general efforts. Yet the chances that enough 
money will be available for all these purposes seem relatively slight. AID- 
once a major source of funds in this area-seems to have pulled back fromits 
earlier enthusiasm, and no other source seems prepared to fill the gap. Thus, 
there is a good chance that just as the first major LD efforts complete their 
first stages, and as the field tries to move toward a new and broader paradigm 
of research, it will find itself without the outside support it requires. 

The picture in the LDCs is more varied but in general not much more 
auspicious. There is little money for any type of legal research in most of the 
LDCs, and what little is available has often gone to support more traditional 
forms of doctrinal study, rather than the less well understood and proven LD- 
type activities. Several recent Ford Foundation grants to Latin American 
institutions for LD studies suggest that the picture is not wholly bleak, but it is 
too early to say that these grants reflect a major easing of the financial bind. 

As a result of this situation, the Committee concluded that in the near 
future the volume of good applications for LD research will exceed the supply 
of funds available for these studies. We lament this fact, and hope our report 
will encourage funding agencies to increase their contributions to this type of 
work. While we recommend substantial increases in funds, we nevertheless 
concluded that even on the most optimistic forecast of funding the totals will 
be small, and there will be more claims on resources than can be met. Thus, we 
earlier suggested some criteria for choice among projects. 





VI. Towards the Growth of LD Studies: 
Coals, Strategies and Recommendations 

Some General Thoughts on Goals and Strategy 
What should be the goals of any organized effort designed to increase LD 
research capacity? And what strategies should be followed to achieve these 
goals? These questions have rarely been raised before, largely because no one 
has ever felt any specific responsibility for LD studies on an international 
scale, or seen the possibility of a concerted effort to develop them. In this part, 
we set forth some general and necessarily preliminary thoughts on these 
matters. 

Goals 

The goals of such a program may be divided into three categories: expanding 
the LD research and its community; broader recognition of the value of LD 
studies; and wider use of LD research in policy-making. 

The first set of goals involves the development of the scholarly community 
itself. The number of scholars in the LDCs and MDCs engaged in LD studies 
should be increased. New centers specialising in LD studies should be created, 
and existing ones strengthened. The number of social scientists interested in 
law, and lawyers familiar with social science, should increase. Communica- 
tion between LD scholars must be enhanced, LD knowledge must be 
systematized, and training opportunities for LD scholars increased. Finally, 
and as a natural result of these efforts, there should be an increase in the 
quantity and scope of LD research. 

The second set of goals involves increasing general awareness of the value of 
LD studies. Legal scholars in general must grasp the importance of policy, 
contextual and social scientific research on law. They must learn to relate 
studies of the social functions of law to doctrinal research and writing, and to 
incorporate LD studies into normal teaching efforts. University authorities 
must come not only to appreciate the value of LD research, but also to 
understand the demands it places on the researcher and the measures 
necessary to support research efforts. Social scientists must recognize the 
relevance of legal studies to their own concerns, and lawyers become aware of 
the value of social science perspectives in legal studies. The consciousness of 
the value of LD research cannot, however, be restricted to the university 
community. It must extend to a wider group, especially the legal profession 
and those government agencies, foundations and other institutions whose 
support is essential to any research effort. 



Finally, LD studies must contribute to better development decision- 
making. Thus, a third set of goals relates to the wider use of the findings of LD 
studies by law reformers, development planners, and other policy makers. LD 
studies must help define principles and priorities in the reform of legal 
process; aid the legal profession to perform its tasks more effectively; help 
development planners avoid legal barriers to the achievement of development 
goals; and demonstrate the need for specific statutory reforms. 

Strategies 

We did not design a detailed or comprehensive strategy for the development 
of LD studies. Given the complexity of the problem and the countless regional 
and local issues, we considered it would be unwise to do so, even if we had the 
time, which we did not. We did, however, consider that it was possible and 
desirable to establish some general principles that could help decision-makers 
and scholars orient their activities. 

One thing is clear. The program we envision will take a long time. It will 
require many years of effort to develop a tradition of LD studies and create a 
community of scholars. No one should hope for instant results in LD studies. 

Our long-range goals are ambitious. We look towards the gradual 
accumulation of general knowledge about law and society. This knowledge 
includes a detailed "map" of socio-legal relations in the several LDCs as well 
as any cross-cultural generalizations that are feasible. Given the immensity of 
the knowledge building task in one country, not to mention the obstacles to 
valid generalizations across cultures. it is obvious that LD studies are in their 
infancy. 

Moreover, great barriers stand in our way. In many places, LD efforts must 
almost start from scratch. In others, there is at least a latent L D  community 
whose efforts can be encouraged. But even under the best circumstances, there 
will be resistance. No serious LD effort can be mounted without major 
changes in law schools and universities in both the LDCs and the MDCs. Yet 
the forces opposing such changes are very strong. 

For these reasons, the Committee believes that LD researchers should 
proceed cautiously. Major failures could cause a serious setback to the overall 
effort. Thus, it may often be better for scholars beginning LD studies to 
attempt relatively precise, small-scale efforts. Larger projects, especially 
multi-man, multi-country studies will require both very meticulous planning 
by scholars and careful scrutiny by funding sources. Of course, such projects 
could offer substantial benefits. If successful, they could help us uncover 
cross-cultural regularities in law-society relationships, and they could be 
powerful tools both for theory development and verification. And they might 
serve as vehicles to expand the LD community and train new researchers. But 
at the same time such projects are extremely hard to do well, and of necessity 
employ very substantial resources. Thus, they entail a high risk of failure. 



Especially if resources remain very scarce, such failures could have serious 
repercussions. For these reasons, we counsel caution in the development of 
such major efforts in the near future, and greater emphasis on smaller-scale 
efforts. More than anything else at this stage, LD studies need to produce 
more good, concrete articles and books on individual and comparative 
problems. We have had enough manifestos, prolegomena, and reports urging 
more LD research. 

It is clear that the chances are greatest that such studies will be produced by 
scholars with experience in these matters, and at sites where there is a tradition 
of social research on law, and a supportive environment for research. Where 
these centers do exist, especially in the LDCs, they should be encouraged to 
expand their efforts and given the assistance needed to do this. As the idea of 
LD research takes hold in the several regions and countries, support can be 
expanded to other schools and scholars. 

Finally, all elements of the program we outline must be included in any 
support effort. To develop fully, each will need inputs from the other. Thus, 
we agree that efforts to encourage research by LDC scholars should have top 
priority, and thus that legal scholars in LDC law schools should receive 
special attention. But at the same time, it is important to encourage social 
scientists to enter LD studies and to maintain the interests of the MDC 
scholars in the field. Similarly, while we believe that the highest priority must 
be placed on creating institutionalized research capacity in the LDCs, we feel 
these efforts should be combined with parallel measures designed to 
strengthen the MDC research community, and substantially to increase the 
communication between all LD scholars. 

These working principles can help in organizing a variety of activities. But 
they must be taken for what they are: preliminary rules of thumb. They must 
be constantly reappraised in light of changing circumstances, and should 
never get in the way of support for good scholars doing good work, whoever 
they are, wherever they work and whatever they are interested in. 

Recommendations 
In this final section, we set forth specific action recommendations. These are 
addressed to the finding and development agencies, university administrators 
and scholars, and indicate some concrete steps that can be taken immediately. 
We include here measures we thought were important and feasible, but 
recognize that a body like ours cannot design a complete program or establish 
precise priorities among items. Accordingly, in addition to our speciiic 
proposals, we include recommendations for creation of a permanent 
mechanism linked to the ILC which can continue the work we have begun. As 
we were appointed by the ILC and in view of its potential role in the 
promotion of LD, we have, in addition to the recommendation about a 
permanent mechanism, addressed ourselves specially to the ILC in the last 
section of this report. 



Finance 

(1) More funds must become available for LD studies. The ILC should 
have a larger research budget, and reorganize its research support operation. 
Both institutions that fund development studies and those that finance legal 
research should include support for LD studies in their budgets. National 
social science research institutes and programs both in the LDCs and MDCs 
should be induced to include LD studies in the type of research they support. 
(2) Research funds for law and development will be nevertheless very 
limited in the near future at least. Careful efforts must be made to ensure that 
ILC and other funds specially earmarked for this purpose have maximum 
effectiveness. To guarantee this, all requests for fundingfrom such funds must 
be scrutinized to determine if other sources of funding might be available to  
support this research. Thus, for example, since ILC funds may be the only 
source for some LDC scholars, any MDC scholars who can secure funds for 
LD research from other sources should be encouraged to do  so. 

Types of Research and Priorities 

(3) Both basic and applied research should be supported. Doctrinal studies 
should also be funded if they appear to be necessary for eventual socio-legal 
studies. 
(4) Priorities among projects should be determined on a case by case basis. 
All project requests should demonstrate the project's feasibility, developmen- 
tal relevance, relationship to existing knowledge, and contribution to creation 
of permanent LD research capacity. Selection should be made in terms of 
these factors, taking into consideration local and regional needs and 
capabilities. 
(3) As long as funds remain as acutely limited as they are at present, grant- 
making bodies should at least look in the first instance for relatively limited 
and precise projects. Major multi-country, comparative empirical studies 
involving substantial minimum time and manpower investments which 
compete for limited funds, should be very carefully scrutinized. They should 
have a lower priority unless they are very carefully designed and have a very 
high knowledge producing and/or  institution building and training potential. 
(6) The highest priority should be given to building up institutionalized LD 
research capacity in the LDCs. In selecting specific research projects, and in 
other ILC research support activities, special emphasis should be given to 
projects and efforts which will make a contribution to strengthening existing 
LD research centers or institutes; to encouraging existing centers of legal 
scholarship to make their research more developmentally relevant, and to 
encourage general centers of development studies to include legal studies in 
their research programs. 



Institutional Resources and Personnel 

(7) More personnel must be trained to carry out LD studies. This includes 
legal scholars, social scientists, and those who will administer research centers 
and research support programs. 
(8) New centers of LD studies should be created, and existing ones 
strengthened. Such centers could be located in law schools, interdisciplinary 
programs, development institutes, or set up as independent institutes. What 
is important is not the formal structure, but that these centers (i) have access to 
both legal scholars who share the social and policy perspectives on law, and to 
social scientists interested in legal studies and (ii) are given sufficient resources 
and autonomy to develop research programs. 

Communication and Definition of a Research Agenda 

(9) Existing specialized LD studies should be made available to a wider 
audience. Serious attention should be paid to the publication of a reader of 
LD studies, with analytic organization and complete bibliography, as well as 
preparation of legal mapping and topical monographs. 
(10) Techniques should be found to keep the LD community aware of 
work in progress in the area. Conferences of LD scholars should be 
supported, at  which new research could be reported on. The ILC could 
contribute specifically to this goal by using its newsletter to inform the 
community of new research under way, and by considering publication of a 
working paper series similar to that now issued by the Yale Program in Law 
and Modernization. 
(11) Stronger efforts should be made to make published LD studies 
available in the LDCs. For example, selected LDC legal and social science 
journals might be encourages to publish special issues or sections on law and 
development matters and funding should be made available for such efforts. 
(12) Special effort should be made to clarify the LD research agenda, 
through conferences, symposia, or review articles which attempt to identify 
emerging themes and important areas for international cooperation. 

Training 

(13) More workshops of the type now being developed by ILC should be 
established to acquaint younger legal scholars and social scientists with the 
various types of LD research. These workshops would include opportunities 
to read and discuss existing studies, to debate the general nature of LD 
studies, to learn something about the social and policy perspective on law and 
the values and limits of social science perspectives in legal studies, and an 
introduction to various methods of social research. 



(14) Less intensive workshops might be designed to reach leaders in the 
legal profession, government officials, university administrators and others 
whose support for LD studies will be essential. 
(15) Advanced training programs must be established for scholars wishing 
to do specialized LD research. These programs should be at the graduate level 
(Masters or Doctorate). They should primarily be for promising scholars who 
wish to do original LD research. Programs must be specially tailored for the 
needs of these scholars; we must stress our belief that traditional graduate 
programs for LDC scholars-such as those that have been offered by many 
US law schools-are inappropriate for these purposes. 

Graduate programs should acquaint the scholar with the general literature 
of the social and policy perspective on law, and specifically with the 
specialized LD literature now available. Additionally, he should be given 
some exposure to one or more social sciences and be instructed in social 
research methods. He should learn how LD research can ultimately be 
integrated into normal law school or social science teaching. Finally, he 
should be required to design a project and concuct research under the 
supervision of an experienced scholar. 

Programs of this type should be open to lawyers and social scientists from 
LDCs and MDCs. Special efforts, however, must be made to recruit LDC 
scholars for this type of training, and the programs should be specially 
designed to serve their needs. 
(16) A small number of centers should be selected to develop such graduate 
programs, and given institutional support to allow them to do this. These 
centers should be located at universities with experience in LD research, and a 
commitment to interdisciplinary and social science research on law. If 
feasible, the training program should be integrated with an active LD research 
effort. In the near future, most of the centers capable of mounting such 
specialized training efforts would probably be located in the MDCs, but we 
feel that additional centers in the LDCs should be established as soon as this is 
feasible. 
(17) Other types of training should be explored. For example, special 
fellowships might be created to allow LDC scholars to spend six months to a 
year studying economics, political science, sociology or anthropology, while 
social scientists might be given grants to secure basic background in law. 



VII. ILC and the Future of Law 
and Development Research 

ILC has, from the outset, been concerned with problems of legal education, 
research, and their relation to processes of development. Until recently, many 
of its activities were directed towards strengthening resources for legal 
education in LDCs by facilitating arrangements for visiting professors, 
advanced training for teachers, consultation, fellowships, improvement of 
libraries and the literature for legal education. The emphasis has now changed 
to reflect a concern with the development of research, the enhancement of 
research capacity, and the use of research to aid the development of legal 
education and legal systems. 

ILC's resources to support research are, unfortunately, very limited. At the 
present time it is not able to make large grants in aid of majorprojects. While 
we hope ILC will gain more funds to support major research undertakings, 
our recommendations must, unfortunately, be formulated against terms of a 
very modest budget. 

ILC can, and hopefully will, act as a vehicle to express the concerns and 
needs of a growing number of law teachers, legal experts and social scientists 
who will seek to undertake more sophisticated empirical LD-oriented 
research in the future. It can help to make the case for legal research of the 
kinds we have described in this Report, to encourage development of this 
emerging discipline, to generate more funds for LD research, and particularly 
for research in LDCs, to create more of an environment for research and a 
larger community of scholars. 

We hope ILC will maintain a modest program of small grants to help law 
teachers and social scientists interested in law, particularly younger teachers 
and particularly those in LDCs, pursue significant research projects. 
Emphasis should be given to research which will add to our general 
knowledge about law in society and which, at  the same time, will help to 
develop capacities and environments for further research. ILC can also help 
researchers initiate exploratory investigations and pilot projects which may 
lead to larger, major undertakings. It can help institutions plan research 
programs. It can help scholars working in cooperation, e. g., through the 
vehicle of multi-national working parties, compare data and analyses and 
thus identify and better define shared problems of significant concern: the 
various studies of the legal profession initiated with ILC support may be a 
particularly apt example of an important subject which may well be 
illuminated by comparative examination of local studies. 

ILC can, through reports and publications, facilitate the transmission of 
ideas and the buildup of a more widely shared body of comparative 



knowledge and general theory about common phenomena and common 
problems, It can serve as a vehicle to express concerns and views of law 
teachers, lawyers, social scientists and policy makers in respect to particular 
fields. 

ILC has unique assets for these roles. It has, for a long time, worked with 
law teachers and institutions for legal educatior~ and research in many LDCs; 
it enjoys a wide range of contacts among law teachers from many parts of the 
world. Law teachers have been a substantial part of its constituency through 
its fellowship programs and faculty exchanges. Its Board of Trustees is a 
multinational body, and most have had considerable experience in legal 
education as well as international activities. ILC has helped to develop 
linkages between scholars from MDCs and LDCs through international 
committees and meetings. It has sponsored projects (such as regional 
workshops) to provide collaborative training for law teachers in research 
methodology and social science perspectives. It has sponsored multi-national 
working groups, such as this Committee (and others concerned, e. g., with 
legal education) to enable more systematic, comparative and regional studies 
of problems of common concern. These committees in turn have solicited 
country studies of particular phenomena which may provide useful bodies of 
literature. ILC has recently supported a number of studies of the legal 
profession and law roles in various countries-socio-economic research 
which may yield interesting bases for comparison and the growth of a general 
theory and understanding about the profession in changing societies. 

ILC is in a position to develop more international awareness, sensitivity 
and communication about the field of law and development; to encourage 
younger scholars to develop research competencies; to help demonstrate the 
importance of research as a basic tool for law development; to disseminate 
information and important contributions to the literature; to build a bigger, 
stronger network of scholars in the field and, to help groups of them work 
together to develop comparative and general overarching studies. 

We believe ILC would be further aided in the roles sketched above .f it 
could take new initiatives to strengthen its links with the scholarly 
community, particularly its links with law teachers and social scientists from 
the LDCs, and use these links and advice from LDC law scholars (and advice 
from scholars from diverse MDC countries as well) to plan its overall 
program in the fields of research and legal education. 

Pursuant to this objective, we recommend that ILC create a permanent 
Advisory Committee on Research and Legal Education. This multi-national 
committee would hopefully enhance ILC's international and collaborative 
goals. It would enable ILC to be more informed about views from different 
regions of the world, more aware of current developments, more advised by 
experts on a continuing basis, more equipped to take initiatives and perhaps 
more able to communicate with a wider international community. 

We suggest that the Committee should be composed, to a substantial extent 



if not entirely, of persons with experience and credentials in research and with 
broad interests in the LD field. In view of its basic importance the Committee 
might also include members drawn from ILC's Board of Trustees. It should be 
large enough to secure representation from most, if not all major regions of 
the world, from different systems of law and legal education, from countries 
pursuing differing developmental strategies and ideologies, and from the 
several social science disciplines that study law. Provision should be made for 
turnover of membership, perhaps every two or three years. The Committee 
might meet at least twice a year. In the interim, its members might also act, 
within their geographic regions and substantive fields, in other ways for the 
ILC-. g., to locate and encourage young scholars, to solicit and evaluate 
proposals, to undertake studies of intellectual trends and institutional 
developments. 

The principal function of the Committee should be to  review and evaluate 
ILC programs in the area of research and its development, to advise on 
ongoing policies, particularly policies directed towards the development of 
environments and capacities for LD research and networks of scholars 
pursuing common investigations. It should be consulted by the ILC on all 
major policies and programmatic initiatives, and allowed access to relevant 
information. We do not think it wise to make detailed recommendations 
regarding the Committee's work, but we hope our report provides 
recommendations which this, more permanent, committee can further 
develop and pursue. 

Finally, we think that the ILC's expanded research interest should be 
reflected even more on its own Board of Trustees. As opportunities arise the 
ILC should bring more lawyers and law-oriented social scientists with 
significant LD research experience onto its Board. This would further 
strengthen the ties between the ILC and the research community and 
symbolize the growing importance of research in the Center's program. 





Concurring and Supplementary Statements 

Concurring statement by Mr. Merryman 

While 1 think the Report a considerable achievement and in general support it, I would have been 
happier had it recommended that the International Legal Center confine its grants to a more 
restricted range of research activities. By taking a line and following it, the Center could fund a 
series of projects whose effects would be cumulative and therefore significant, even though its 
resources for the support of research were relatively small. As it is, the Report expresses approval 
of so broad a range of research endeavors as, in effect, to sanction the dissipation of limited 
resources in an unproductive way. The Center has, at  most, research funds sufficient to water an 
oasis; it cannot make the entire desert bloom. It is still possible for the Center to select a research 
line and follow it. 1 hope it will do so. 

Supplemental statement by Mr. Allan 

My only substantive point about the Report as it now stands relates to the proposal for a central 
research committee of the ILC. I recognize that it is important that there be some central 
organization, but I do not think enough emphasis has beengiven to theestablishment ofregional 
or even national research committees. For me, one of the most important aspects of our work is 
the belief that legal development in the LDC will be generated by legal research and the 
involvement of local scholars in this work. 1 think the best way of achieving this is by involving 
them at the earliest stages in regional or even national committees that are planning research 
strategies. These strategies may ultimately find their way up to the central committee in the form 
of recommendations; but I think it is necessary that we should begin at  the local level with local 
scholars. 

Supplemental statement by Mr. Steiner 

I will only make a few general comments. 
In a way, the undertaking is a bizarre one. As the Report suggests, the principal (perhaps 

only) reason for attempting to state priorities is to permit the intelligent allocation of 
such funds as may be available. Surely no field of interest was ever developed through a definitive 
charter of self-labeled experts. Individual capacity, perception, passion and dedication will here 
as elsewhere best serve our common interests. We all recall the definition of a camel as a horse put 
together by a committee. Happily, I find in the Report no effort to sketch what the animal should 
look like, or even to suggest that we may not be talking of an entire herd. But it may be well to 
make all of this clear at the very outset of the Report. 

At various points, 1 sensed too heavy an emphasis upon materialistic goals which are assumed 
to inform our several unde~.takings and approaches. For example. on Page 15 (second 
paragraph), the Report notes the effort of Law and Development studies to "improve standards 
of living". At other points, the Report is more catholic and inclusive about the conception of 
"development". I think that it should be made clear that, to the extent all our work is in some 
fashion "instrumental", the end to be served is larger than a higher GNP, whatever the political or 
socioeconomic structures within which production may be maximized. Although most studies 
have concentrated upon economic production, I imagine that we are all agreed that our ultimate 
concern is with welfare and well-being in a broader and less definable sense. We are concerned 
with law's relation to a moral as well as a productive community. 



The sections (in Pages 3940)  which treat the encouragement of Law and Development studies 
in the United States should make reference to the structural characteristics of the American law 
school which impede these studies. The same problems which frustrate such studies also frustrate 
trends within the law school towards research or teaching of a more historical, jurisprudential and 
sociological character. 1 refer. of course, to the tension between law as a craft or as humanistic 
study, to the characteristics of our students as they enter and ouralumni as they influence us, and 
so on. Moreover. it seems to me that the Report should be more sensitive to the fact that all 
departures from the draft tradition serve the Reports's purpose-that is, increased emphasis upon 
American legal history, upon jurisprudence or social theory which does not specifically address 
the problems of underdevelopment, upon empirical research into contemporary domestic 
problems and so on. 

When treating the problems of Latin American scholarship, one could note the pressures 
towards nationalist and developmentalist tendencies within different countries which mean that 
"reform" of legal education takes one dominant (highly instrumentalist, focused upon 
contemporary economic issues) direction. Thus efforts to institutionalize research centers of 
more generous aspirations must work within the political and psychological constraints upon 
koung lawyers. 

Supplemental statement by Mr. Sawyerr 

General Comment 

I .  Before dealing with specific points a few general observations are in order. 1 should begin by 
congratulating the Sub-Committee on the enormous amount of very difficult work that must 
have gone into the compilation of this Report. The relative novelty of its subject, the field of "law 
and development" research (LD), and the geographic dispersion of its members, should have 
posed enough of a problem for the Sub-Committee. But the range of views held by members of the 
full Committee and expressed at the last meeting must have rendered extraordinarily difficult the 
formulation of an agreed position on all the important questions. In these circumstances, and 
given the fact that it did not prove possible to convene a meeting of the full Committee to discuss 
and approve the Report. it is no reflection whatsoever on the work of the Sub-Committee that I 
have found it necessary to offer a brief supplemental statement. 

2. I have found it necessary to do this because of the nature of the Report and the use to which 
it is likely to be put. In the first place, perhaps as a result of the basic differences that existed within 
the Committee on some of the important issues, the specific recommendations in the Report have 
had to be rather bland. This makes the body of the Report and the orientation it puts forth that 
much more important as a guide to action. 

3. Secondly, the orientation is particularly important in view of the objective position of the 
ILC and other potential supporters of L D  research. These are institutions of the West which 
necessarily have a heavy Western orientation. Further they are, again necessarily, under very 
heavy influence of American academics. It was clearly in recognition of these factors that the ILC 
set up an international committee with some representation from the underdeveloped countries 
to advise it on its policy. In this situation anything in the Report which will tend to reinfor~e ILC 
dependence on American scholars and Western social science theory should be considered 
unfortunate. My argument is that this is what the Report in its present form is likely to do, in spite 
of its disclaimers and the equivocal nature of its recommendations. 

4. The third consideration is the fact that the Report will reach beyond American 
Foundations. It will no doubt have some influence on the research policy of agencies in the 
underdeveloped countries themselves. Thus any tendency of the sort above referred to will simply 
go to reinforce the general cultural and economic dependence characteristic of many of the 
underdeveloped countries. 



Law and Development as a Field 

5. 1 must confess to a feeling of unease about some of the Report's assumptions about the 
relationship between law and the development process, and the importance of "law and 
development" research (LD) as a new "field of study". Starting from the position of "very abstract 
statements" (Page 16. aecond paragraph) about some people's beliefs (Page 16, third, fourth, fifth 
and sixth paragraphs) the assumptions quickly reach a stage where they can support the assertion 
that law "is a major dimension" of the development process (Page 17, second paragraph) the 
omission of which "weakens the study of development" (Page 17. third paragraph). Thereafter the 
Report proceeds without further question to push LD and its universal importance. 

6. Related to this is the ambitious range of tasks seen as the proper concern of LD scholarship 
(Page 20).  Nowhere is it indicated that current social science research in some of these very areas is 
inadequate or incapable of development. nor why lawyers would do a better job. 

7 .  No doubt the assumptions referred to are shared by many in the Committee and the L D  
community generally. But in the report of a Committee like ours, the very first of its kind, perhaps 
a bit more time and space should have been devoted to the demonstration of the basis of these 
assumptions, if only the better to sell the LD idea to "outsiders". 

"Applied Re5earchW vs. "Basic Research"/"Social Science Method" vs. "Plunging-in" 

8. A more important concern arises from the distinctions drawn between "applied" and "basic" 
research. "social acience method" and "plunging-in", and in particular the manner in which the 
distinctions are used in the Report. As is admitted these distinctions are difficult to draw, and are 
only useful if at all as analytic tools. In this case not only are the distinctions rather inadequately 
drawn, they unfortunately provide the basis for some very dubious comparisons. 

9. it is recogni7.ed that "applied" research, however defined, has important theoretic 
dimensions and could rnake significant contribution to basic knowledge, especially in a field as 
new as LD (Pages 26 and 27) .  Again the Report itself gives instances of "plunging-in" research 
that habe proked and are proving very helpful in LD, such work as that of Cory and Gulliver 
(Page 31. last paragraph). and the Legal Profession studies (Pages 57-59). Indeed, these are 
prohabl) the most signif~cant concrete studies to date in the LD field referred to in the Report. Yet 
when it comes to expressing a preference the Report contrasts poor applied research to 
admittedl) "idealized" basic research (Page 48, first paragraph and Page 52. second paragraph) 
and. not surprisinglq. comes down on the side of the latter (Pages 55 and 56). 

10. From the observation that that the distinctions are none too sharply drawn one would be 
tempted to conclude that they could do no worse than cloud analysis. Indeed in the specific 
recommendations at the end of the Report. not much seems to turn on them. But as is argued 
below the significance of the distinctions lies neither in their value for analysis nor in their 
influence on the recommendations. For us it lies in the orientation that the emphasis of the 
argumentation in the main body of the Report would tend to give to those who provide financial 
and other support for LD research. and which would thereby influence research policy. 

Implications of the Argument of the Report 

I I. It should be stated that much of what follows consists of issues that came up for discussion at 
the last meeting and ahich are touched on in the Report. and that the Sub-Committee, far from 
being unmindful of the point of view here advanced, makes aserious attempt to accommodate it. 
My position is, however, that. no doubt in its quest for consensus, the Sub-Committee fails to give 



adequate emphasis to matters which should be central to any policy on LD research. In 
consequence 1 seek in what follows to highlight for emphasis points many of which are already 
implicit in the Report. 

12. The prime danger, at this stage, of the "social science approach" as outlined in the Report is 
that it aims at theory-building and the settlement of a research agenda too far in advance of the 
gathering of the data which must inform any but the most rudimentary notions of the LD field. 
There are clear risks involved in any such approach and the Report duly adverts to them (Page 49, 
last paragraph through Page 50, second paragraph; Page 54, first paragraph through Page 54, last 
paragraph). But 1 would suggest that it fails in the general thrust of its argument to give adequate 
emphasis to these risks in the conomic and political circumstances surrounding LD research at  
this time. and to this we turn. 

13. Springing from the emphasis on the social science approach is the suggestion that a sound 
grounding in the literature and methods of the social sciences be a prerequisite for the pursuit of 
LD research. In a general sense such a position is unexceptionable. But given the balance of social 
science expertise as between the developed and the underdeveloped worlds, the implications of 
the insistence on such expertise must be kept in view. In sum it will tend to confirm the sayingC'To 
those who have, more . . .", which is to say that the balance will be further tilted against the 
development of LD scholarship in the underdeveloped world. Not only would such an event deny 
to general L D  scholarship the perspective of L D  expertise "grown" in the underdeveloped world, 
but it would tend towards the continuation of the situation in which L D  research policy in the 
underdeveloped world is heavily influenced, when not controlled, by scholars in the developed 
world who have a near-monopoly of L D  expertise. This is a situation which would become 
increasingly intolerable to underdeveloped countries, and which the ILC is formally committed 
to eradicating. 

14. Related to the above is the probable consequence of a near-monopoly of any sphere of 
knowledge by Western academics. The tendency is for the purportedly "universal" propositions 
to be no more than the crystallisation of theory and establishment of categories which reflect 
Western experience and intellectual traditions, and, more significantly, whose effect is the defense 
and advancement of the interests of Western capitalism (Page 23, first paragraph and Page 50, 
first paragraph). The prime current example of this is the development of Western theories of 
economic development. The message of these "theories" was at base the inevitability of the 
capitalist mode of development, and the promise to the underdeveloped world of achieving 
development by similar methods. It has taken decades for the unscientific and objectively self- 
serving nature of these theories to be exposed, and for the theories themselves to be challenged by 
the experience and interests in the socialist and underdeveloped countries. But while they held 
sway (and they still do in many countries) these "theories" of development exercised ciucial 
influence on economic and other policies in the underdeveloped countries, and prescriptions 
based on them have led to serious distortions which are now seen as contributing to the further 
"development of underdevelopment". Nevertheless, the Committee, while recognizing this 
"crisis" in the field of economic development theory. does not in its argument seem to have fully 
taken in its lessons. 

Alternative Argument 

15. While sharing many of the concerns of the Sub-Committee a significant number of 
Committee members would favor a clearer ordering of the priorities, and perhapsadifferent one 
from that which emerges from the Report. These members, like others on the Committee, start 
from the broad premise that the prime goal should be the creation of conditions under which law 
making and law enforcement would come to be better informed by sensitivity to the social context 
within which the law operates. thereby increasing the likelihood of the law being moreeffectively 
harnessed to plans for economic and social development. It was, however, recognized that the 



ILC is mainly concerned with the role and development of law in the underdeveloped countries, 
which was aiso the focus of the Committee's work. Thus without denying the validity of the Sub- 
committee's concern for the building up of 

"a more general body of knowledge about law and development . . . a vocabulary of 
concepts and typologies, a set of issues and problems, that would facilitate dialogue among 
scholars in different countries and working with different systems". (Page 56, third and 
fourth paragraphs), 

it was felt that more immediate attention should be given to the concrete problems of the 
underdeveloped countries, the centrality of which problems should be the starting point for any 
recommendations of policy. 

16. From such a position the immediate task is seen as the elaboration of means for: 
a .  sensitizing lawmakers and planners in the underdeveloped world to the development 

potential of the institutions of the law; 
b. increasing their sophistication in the use of the law. 
Effective performance of these tasks will go some way towards equipping the underdeveloped 

countries the better to deal with some of their problems. It would help in the institution of law 
reform programmes and clarify the legal aspects of development planning generally. 

17. It is essential to note that while the preceding argument emphasizes attention to the 
immediate problems of the underdeveloped countries, it is entirely consistent with the more 
general quest for "universals". For it is on the concrete experience that would result from the 
approach here advocated that the contribution of the underdeveloped countries to the sum of 
general knowledge about law and development would be based. This way the risks both of the 
premature crystallisation of theory and of undue dominance by Western experience and interests 
will be minimized. 

Recommendations 

18. Provided the argument advanced above informs specific policy choices, we are in broad 
agreement with the recommendations made in the Report. We would only emphasize, in line with 
the central concerns advanced in paragraphs 15 and 16 above, the importance of measures to help 
underdeveloped countries: 

a)  map out their own agendas for research; 
b) build up their research competence, and 
C)  put out and use their research product. 

19. Local research agendas-More specifically, consideration should be given to the 
encouragement of discussions and co-ordination of research ideas on a regional level in 
underdeveloped countries. Though it is the case that this is primarily the business of the countries 
concerned, there is no doubt that should the ILC and other agencies hold themselves out as 
willing to respond to requests for assistance, they could provide meaningful encouragement. It 
should be added that our concern is to ensure local initiative, not to exclude completely any 
contact with scholars and others outside the underdeveloped world. 

20. Local research skills-As to the building up of research competence programmes such as 
the current ILC workshops on research methods are most apt and should be extended. Of equal 
interest are workshops on specific substantive fields. An example of such is the workshop/confer- 
ence on Urban Legal Problems in Africa proposed by Patrick McAuslan. 

21. Plunging-~n-research-In order to stimulate or sustain research activity it would be most 
helpful if "seed money" could be made readily available for the provision of modest sums to 
scholars in the underdeveloped world who wish to pursue limited projects. Such projects would 



most likely fall under the rubric of "plunging-in" research, but are the most likely to be 
undertaken by most such scholars, and to date have been the beginning of whatever basic research 
is being done by them. 

22. Research appoinrments-Law teachers rarely have time to do any field work whatsoever, 
and have to struggle to write up what they are able to do in the way of library research. If it were 
possible for a law (or economics or politics) teacher to be given time off from teaching to do L D  
research. this problem could be alleviated. This raises the question of funding for non-teaching 
research positions on selected Faculties. This could take the form either of a regular permanent 
(or contract) appointment. or better yet, a revolving position to be taken up for a period by 
whoever has an approved project of research or writing. 

23. Publication-the dissemination of the results of research presents serious problems, 
usually of a financial sort. Very few research manuscripts of scholars of the underdeveloped world 
qualify for commercial publication. Even those few need a financial subsidy to start with. Thus it 
would be a great boon to the publication of research results if the necessary financial backing were 
available. This can take the form of a revolvingfund. from which initial subsidies for publications 
are advanced, and to which such advances are returned from the proceeds of the sale of the books. 
This was tried quite successfully by the Faculty of Law at the University of Dar es Salaam with a 
fund provided by the ILC. 

24. Of more urgency perhaps is the position of legal periodicals. Legal periodicals provide a 
very useful vehicle not only for putting out the results of legal research, but for encouraging 
research work by younger scholars. Yet very few legal publications in Africa are financially 
viable. Subsidization of such periodicals, or perhaps a select number of them, till they are firmly 
established, should improve the atmosphere for the publication of research. 

25. 1 have made these specific suggestions, realizing fully that not everything can be funded at  
the same time. My aim has been to direct attention to areas that could do with urgent attention, 
and which could be tackled with least difficulty. This makes more concrete some of the 
recommendations in the Report. 

Supplemental statement by Mr. Zolezzi 

I .  On page 16, last paragraph, reference is made to law as part of the world that is to be 
transformed. When we say ))legal rules or institutions may reflect the very ideas, values or  
institutions which nations wish to transform)). we refer to acentral problem in the problematics of 
Law and Development. Further on, however, when pointing out that ))the law and legal processes 
of individual nations must frequently be changed . . .D, the report conceptualizes this obstacle in 
very instrumental terms. That is to say, as if the problem consisted only of removing old codes, 
obsolete laws, inadequately professional customs, etc. I think that the problem is much more 
difficult. Law, as it appears on page 16, fourth paragraph, is in effect a "prism". But not a prism 
that only expresses certain aspects of the legal culture of a society, as it seems in that paragraph. 
Rather. it is one that reflects, fundamentally. distinction between social classes and strata, 
conflicts revealed in a legal culture in a certain arrangement of the juridical system, in an ideology. 
It concerns, as expressed by John Henry Merryman, the appreciation of the legal system as a 
dependent variable. with all its implications. 

2. That 1s why. on page 21. first paragraph, there should be included the idea that an 
investigation that shows the concealed functions of the legal system could be of enormous 
importance to development. In this sense. more importance should be given to studies of a n  
historical type that are mentioned on page 27. third paragraph, and to monographs of qualitative 
analysis, which are rejected-in a way that 1 do not fully understand-on page 55. third 
paragraph, even though later on they are revaluated expressly on page 64, !ast paragraph, and 
implicitly on page 72, last paragraph. 



Appendix I 

Reports Prepared for the Committee 
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5. 'Lalr. and Developmenr' Research in Itzdia: An Appraisal of Institutional Facrors and 

Proniotional Prospecrs, by N . R . M .  Menon; 
6. Law and Development Research in a Socialist Sri Lanka, by Neelan Tiruchelvam; 
7. Research on Law and Development in French-Speaking Africa South of the Sahara, by 
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8. Research on Law and Development in Africa, by Yash Ghai: 
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T/7e Obligation and Opportunitv, by David M. Trubek and Marc Galanter. 
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Center. Currently he is a research fellow at the Faculty of Law. Uppsala University. He has 
written (with J .  P. W. B. McAuslan) Public Lnrv  and Political Change in Kenya, and (with D. P. 



Ghai), Portrait of a Minority: Asians in East A.frica; and various articles on East African law, and 
the East African Community. He has acted as a constitutional consultant to the Government of 
Papua New Guinea, and as a legal consultant to the East African Community. 

Slewart Mucaulay, is Professor of Law at  the University of Wisconsin Law School. He has 
been a Fellow at the Center for Advanced Study in the Behavioral Sciences and was the Director 
in Santiago of the International Legal Center's Chile Law Program. He is the co-author (with 
Lawrence Friedman) of Law and the Behavioral Sc:znces (Bobbs-Merrill, 1968). 

J. P. W. B. McAuslan, is Professor of Law at  the University of Warwick School of Law. He has 
taught at the University of Dar es Salaam, Tanzania, when it was a University College and a 
constitutent part of the University of East Africa, and at the London School of Economics and 
Political Science. He has been a Visiting Professorat the University of Wisconsin Law School and 
at Osgoode Hall Law School, York University, Toronto. He has written many articles and 
contributed to several books in the field of law and development in East Africa, principally in the 
areas of public law and land use planning and is the co-author (with Y. P. Ghai) of Public Law and 
Polilical Change in Kenya (O.U.P. 1970). 

John Henry Merr);man, is Sweitzer Professor of Law at Stanford University and Director of 
SLADE (Studies in Law and Development). In 1966-1969 he was Director of the Stanford Chile 
Law Seminar. He was Visiting Professor at  the Institute of Comparative Law, University of 
Rome in 1963-64, Visiting Research Professor at the Center of Economic Research in Athens in 
1962 and 1964 and Fulbright Research Professor at  the Max Planck institute in Hamburg in 
1968-69. He is the author of: The Civil Law Tradition (Stanford University Press 1969; Spanish 
edition published by El Fondo de Cultura Economica in 1971; Italian edition published by 
Giuffre in 1972); International Lavt,, Development, and the Transit Trade in Landlocked States: 
The Case qf Bolivia (Forschungstelle fiir Volkerrecht und auslandisches offentliches Recht der 
Universitat Hamburg, 1969); and is co-author (with M. Cappelletti and J .  Perillo) of f i e  Italian 
Legal S-$)stem: An Introduction (Stanford University Press, 1967). 

Laura Nader, is Professor of Anthropology at the University of California, Berkeley where she 
has been since 1960. Dr. Nader has taught jointly at  the Boalt Hall Law School and as wellat the 
Yale Law School, where she was a visitor in the Program in Law and Modernization. She holds a 
Ph.D. from Harvard University and has done fieldwork in Mexico, Lebanon, and the United 
States. Dr. Nader edited and contributed to two volumes on law, The Erhnography of Law, and 
Law in Culture and Societj). She is the author of Talea and Juquilat A Comparison of Zapotec 
Social Organization, and has produced afilm on Zapoteccourt procedure: To Make the Balance. 
Dr. Nader is currently studying extra-judicial processes in the United States. 

Clark W. Re-ynolds, Professor (University of California, Berkeley). He is directing a major 
study of financial intermediation and development in selected Latin American countries under 
the auspices of the Organization of American States (OAS). (In connection with this project he 
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and Venezuela and has set up teams of research collaborators in six of these countries.) He has 
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Financial Relations with Latin America: An American View". A paper "Mexico and Brazil: 
Models for Leadership in Latin America?'was presented at the Fourth International Congress of 
Mexican Studies in 1973. Mr. Reynolds was chairman of the Committee on Foreign Study 
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Study Program and selected its new director. In addition he is a member of the Committee on 
Latin American Studies. During the 1972'73 academic year. Mr. Reynolds initiated and 
conducted two new courses-an interdisciplinary seminar which analyzed aspects of Brazilian 
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American countries. He also taught a course on agricultural development and economic growth. 
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Jes~i,ald W. Salacuse, is Specialist in Law Development for the Ford Foundation's Middle East 
Regional Office in Beirut, Lebanon where he is also Professor of Law at the Lebanese University. 
Previously he was Professor of Law and Director of the Center of Research of the Ecole 
Nationale d'Administration, Kinshasa, Zaire, Associate Director, African Law Center, 
Columbia University; and lecturer in Law. Ahmadu Bello University, Nigeria. His publications 
include Nigerian Farni1.v Law (1969) (with A. B. Kasunmu) and the two-volume Introduction to 
Law in French-Speaking Africa (1969 and 1974). 

Akilagpa Sawjjerr, is a Senior Lecturer in the Faculty of Law of the University of Ghana. He 
has taught at the University College, Dares Salaam, where he was Associate Dean and Director 
of the Legal Research Centre. He has recently been a Fellow in the Program in Law and 
Modernization at the Yale Law School. and a Research Associate at  the Northwestern Univerity 
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Professor at the Center for Studies and Research in Law Teaching in Rio de Janeiro and at Yale 
Law School. His courses have included Law and Development, Law and Socio-Economic 
Organization and Transnational Legal Problems. His writing has treated both international 
issues and issues of law and social change. 

Neelan Tiruchelvam, is a graduate of the Law College of Ceylon and holds an M.A. and J.S.D. 
from Harvard. He was a Fellow in Law and Modernization at Yale Law School, 1972-74. He is 
presently Reader of the Law College, Colombo, Sri Lanka. He has recently concluded an 
empirical study of the Popular Tribunals in Sri Lanka. 

Lorenzo Zoleizi, is Professor of Law and Head of the Law Department at the Pontifica 
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Clarence J. Dias, is Reader of Law at  the Bombay University Department of Law. He has 
taught at the Government Law College. Bombay and at  the Boston College School of Law where 
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"Some Socio-Legal Aspects of Population Control in India", Virginia Journal of International 
Law, Special Volume on Population and the Law (1971) and "Tanzanian Nationalizations", 
CarneN Journal o j  Internarional Law (Fall 1970). 

Lawrenc,e M. Friedman, is Professor of Law at Stanford University School of Law. He has 
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1.a~. RevieLt. I 1 (1969). He has been active in the Stanford project on law and development, which 
has engaged in comparative legal research in Latin America and Mediterranean Europe. 

Daniel S. Lev, is a Professor of Political Science at the University of Washington. He has done 
research in politics and in problems of legal change in modern Indonesia and, more generally, 
Southeast Asia. He has written Islar?zic Courtsin Indonesia(University of California Press, 1972) 
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and Poverty' to LL.B. students and 'Law and Society' to LL.M. students. He directs a Legal 
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Governmenl Control over Privare Enterprise, Eastern Book Co., Lucknow (1971) and Legal 
Aid and Legal Education: A Challenge and an Opportunity, Delhi University (1974). 

Robert B. Seidman, is Professor of Law at Boston University, on leave to the University of 
Zambia. He has taught at the University of Wisconsin, where he was co-chairman ofthe Summer 
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He has written on law and development. 

Fernando de Trazegnies, is Professor of Legal Philosophy and Member of the Board of 
Directors of the Catholic University in Lima (Peru). He has been visiting scholar at Haward Law 
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In 1972 the International Legal Center appointed an  internation- 
al committee of law teachers and social scientists to make a 
review of the research exploring the relationship between law 
and the processes of development, and to make recommenda- 
tions for the improvement and strengthening of such research. 
The Committee commissioned several studies (some of which are 
planned to be published), and consulted with some of the leading 
authorities in the field. The report was prepared after lengthy 
deliberations. 

It surveys and assesses the existing research and makes a 
powerful case for the allocation of increased resources for future 
research in this area. It deals with intellectual and institutional 
issues, and discusses the role of theoretical orientations in law 
and development research. It makes a plea for greater use of 
social science perspectives and methods in legal scholarship. The 
Committee concentrated on the law and the legal systems of the 
less developed countries, but many of its recommendations are 
relevant to legal and social science scholarship elsewhere as well. 
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