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Introduction
This book is a result of an on-going research project on Law and Economy in
Africa. iVIost countries in Africa make same efforts to direct and cono-ol the
development of their economies, and formulate economic development
plans. Vet the legal systems of these countries are based on the law of their
former colonial au thorities (with substantiai sectors of customary law) which
traditional!y developed in response to private enterprise. As a resuit, the
efforts at conu-ol and direction of the economy have posed a number of legal
issues and problems, and have shifted the focus of a large number of economic
decisions from private entrepreneurs to government administrators. The
project aims to stucly same of these issues and problems through an intensive
study of public enterprises in the context of national planning. Public
enterprise plays an important role in the economies of most African
countries, both in those which inc!ine towards "socialist" clevelopment and
those which are orientecl towarcls "free enterprise".
One of the aims of the project is to broaden the perspectives of research in
law. A serious deficiency of traditionallegal research is its failure to study the
rules of the law and the legal system in their social and economic context. A
close textual analysis of the rules does not tell us a great cleal about the
effectiveness of the law or of its ability to solve pressing social and economic
problems. Traditional research has proceeded on the assumption that the law
is both effective and capable of solving these problems, and in so far as
research has aimecl at prescription, it has been concernecl with improving the
technique of the law. It seems to us that these assumptions need to be
questionecl, ancl that a meaningful process of law reform must proceed from a
better unclerstancling of the role and place of law in the wider societal system.
We cOllsider that a study of the interaetion of law with political ancl social
faetors can help towarcls an unclerstanding of the social role of law. This is
not a plea merely for more empirical research. The perspectives that one
brings to the study of the interaction are crucial. These perspectives can
scarcely be clrawn from legal scholarship itself. It is necessary to stucly law in a
framework which is broader than the legal system itself. One of the aims of
the book is to suggest such frameworks. We believe that these frameworks wil!
help us to understand beller the role of law in the process of change and
economic management. In order to use these frameworks, however, a
research er needs an unclerstanding of various disciplines. From the
iJegillllillg- the projen has been conceiveu as an inter-disciplinary project,
although much of the research uncler way now is being carried out by lawyers.
Prominent social scientists have helped us in the formulatian of the research
perspectives and frameworks.
Our frameworks are broad, but one of our recurrent themes is that law and
legal institutions have to be studied within the political economy of a society.
The manner in which the process of productian is organisecl, the ownership
of the means of productian, the mode of the distribution of the products, the
9

way in which society is stratified, the relations between the modern and the
traditional sectors of the economy determine very significantly the role and
operation of the law and its institutions. We do not, however, see law merely
as a variable. We do not underestimate the importance of the colonial legacy
of the law, legal tradi tions, and the modes and ideology of legal discourse. All
the countries in our study are opera ting legal systems which were established
during their colonial period, legal systems which were in essence geared
tawards a pattern of economy which the governments .are now trying to
change. In such situations the burden of the inherited rules and institutions
can be heavy. The governments in the countries we are studying have been
attempting to increase executive controlover the economy, and while the
economy exercises a key influence on the law, we consider that the apparatus
of the state, even in developing countries, is powerful, and the superstructure
is not without influence on the economic base. The law and the state are
cIosely interwined, and few topics offer such rich possibilities of exploring
the relationship between them, and their joint relationship with the
economy, as public enterprise.
The focus on public enterprise enables us ta broaden the range of our
enquiry beyond the national system. It is difficult to understand the role and
nature of economic processes and law in a developing country uniess its place
in the international system is grasped. Foreign influences playan important
role in the formulation and operation of the laws in the developing coun tries.
At the same time they constitu te a severe constraint on the efficacy of domestic
laws designed to bring about changes in the structure of the economy. The
alliances and the contradictions between the international economic fOl-ces
and the domestic elites are reflected and played out in sharp focus in public
enterprises, which are often a legal device for the collaboration between
foreign capital and the local state.
It is not easy to fashion a framework which would accommodate both the
domestic and the international con texts, although the two are of course
cIosely related. It is also easy to be seduced byexisting modeIs: either the
sim plis tic undialectic division inta the base and the superstructure, or the
bourgeoise notions of the law and the market. It is sometimes argued that law
must undergo a qualitative change as a capitaiist economy moves towards
socialism as the legal infrastructure of a capitalist economy is quite different
from that of a socialist economy. The main regulator of a capitalist economy
is the market, that of the socialistic economy, thc Plan. The former system
functions through a multitude of decisions by a multitude of private parties,
while the key decisions in the latter are made by public authorities. The
dependence of the former system on private initiative and planning means
that there must be predicability as to commercial behaviour as well as the
facility to make decisions about the future. This means that there must be
cIear legal rules on the basis of which private parties can make their decisions
and transactions-contract and private property being key in this regard. It
also means that there must be a mechanism to en force these rules - hence a
coercive legal system, which both ensures that obligations entered by private
parties will be enforced, and that the legal system will not introduce
additional obligations, and thus the role of the state is restrictecl to
10

en[orcemenl [unclions. Privale law lhus dominales public law. In a socialist
sySlem, since property is essenlially socialised, and moSI parties in the
prodllcli\'e and dislributive seClors are public agencies, the reslriclive role o[
lhe slale muSI disappeal' so lhal privale law is swallowed up by administralian. PredicabililY premised on contraclual obligations gives way to the
flllfilmenl of lhe Plan, and lhe legal SYSlem intervenes by introducing
addilional elements. Privale inilialive cannOl be relied on lO the same exlent
as in lhe capilalisl sys lem lo prolecl property, so lhat the state has to take the
inilialivt" and lhus liabililY for lrespass and negligence comes lO be enforced
lhrough lhe criminal process. Il is clear lhat such a model is in the nature of
\Vc!>crian ideal lypes, and ilS ulilily [or our present purposes questionable.
011t' may seek lO rescue the ideal lype approach by devising a lhird type: the
mixed economy lype, which partakes of bOlh SYSlems, bUI which is
charaClcrically an economy which is markel based operating lhrough private
parties, IJUI in which the slale inlervenes lO regulale lhe behaviour of lhese
parties, and ilS legal characlerislic becomes lhe regulalory law.
Two objections may be raised to the approach of the ideal type outlined
above. One stems from Karl Renner's them-y about the persistence of legal
[orms through different economic and social periods. l His contention is that
forms in lhemselves have relatively little significance: it is the way they are
employed and manipulated that counts. They can be used for quite different
purposes, and this explains their persislence from one historical period to
another. While Renner illustra ted his argument by looking at property and
contract, one may raise similar questions about the corporate form. The
corporate form therefore becomes a device which can be used to achieve
capilaiist as weil as socialist ends. Instead of focusing on the different kinds of
legal infrastructure, one should look at the under1ying power relationship in
society, and the interests for which state power is being used. The other
objection arises from a more empirical point of view, but which reinforces
Renner's thesis. It is that the mode! is factually wrong, at least as far as African
colonies are concerned. Capitaiism was nurtured there not through a system
of rules for decentralised, private decision-making, with minimum state
interference, but through a complex network of legal rules of special
application and state power. The relationship between the law and the
economy in a colonial state does not admit of any simple analys is in the
mould of types outlined above. The same can be said of the post-colonial
state. Public enterprise in many of these states may represent a new form of
stale intervention in the economy (and this may pose special legal problems),
bUllhis does not by itseIf represent steps towards socialism. A detailed
examination of the forms, functions, modes of operation, and international
linkages of pu blic enterprises can hel p to iII uminate the class character of the
state.
The grmving state intervention in the economy (of which public enterprise
represenls on ly one form) and the complexity of state regulation and
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management of the economy pose problems for the legal system. There are no
simple choices between the Conu'act and the Plan, or the Private Company
and the Public Corporation. Il is doubtful how far the model of general
rules-sometimes said to icharacterise a system of law-can cope with a
situation of state managerri'ent of the economy, especially when the domestic
economy has little autonomy of the international system, where various
modes of production co-exist in the country, and attempts are made to shift
the economy in particular directions. The role of the legislature (quite apart
from recurrent political crises) becomes problematic. It has little capacity to
understand and deal with complex legislative proposals in the economic
field, and public accoun tability declines.
Another aim of the project was to develop comparative perspectives in
research in law. Law has an inherent tendency towards parochialism, and
legal research is all too orten a victim of this parochialism. The problems in
law as weil as other areas of development are so similar in the various postcolonial societies that a heavy price must be paid for not look in g at
experiences beyond one's national boundaries. Comparison is facilitated
because there are similarities in the economic and legal backgrounds and
differences in current policies in the countries under study. An essay on the
law of public enterprise in socialist countl'ies is included in this book for its
comparative value. The comparative results of the project are yet to come,
although some essays suggest points of comparison. The project has also
hoped to develop a community of Ah-ican scholars across national
boundaries who see more to law than rules and who are committed to
developing our understanding of the role of law in society.
The essays in this book take some of the themes outlined above as points of
departure, but there has been no attempt to impose a uniform framework.
The complexity of the subject and the newness of the approach counsel
against a new orthodoxy. The essays are explorations of how to study public
enterprise, what questions to focus on, what methodologies to employ in
doing research. Most of the essays are based on on-going research and the
authors do not pretend that their work represents their definiti ve conc!usions
on the subjecl. Il may seem presumptious to unload such a tentative product
on the public. "Ve thought that the publication was justified because of the
paucity of the literature on the subject and that the approaches suggested in
the essays may help both to guide other researchers in this area, and to
stimulate others to pay more attention to il.
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Part I
The Framework for Research

Yash Ghai*

ControI and Management of the
Economy:
Research perspectives on public enterprise
In view of the pervasiveness of public enterprise and the variety of uses to
which it has been put in the developing countries, it is surprising that there
has been so little research on il. Few law faculties teach the subject in any
systematic manner, and there are few scholars whose basic interest is public
enterprise. An important institution and phenomenon has emerged on the
legal scene without being noticed by most lawyers. The emergence of public
enterprise confronts legal scholars with various challenges: that of
formulating an adequate theOl-y of public enterprise; that of empirical
investigations (for as we shall see, the law tells only part of the story); of
systematization; and of policy formulation. At a purely conceptuallevel, the
challenge is obvious. Public enterprise cuts across traditional legal
categories. It is a public agency and yet often opera tes through the medium of
private law, it takes different forms and shapes, sometimes arising from the
realms of public law and sometimes the private. It modifies, and is in tum
influenced by, the legal environment for private enterprises.
Public enterprise has been called into existence to achieve a variety of vital
national tasks. As more and more of the burden of national development is
placed on public enterprise, the question of its efficiency and democratic
conll-ol over it, becomes crucially relevant for the progress and often indeed
the very viability of a society. And yet we know from experience that the
record of public corporations is often pOOl'; not only have they failed to
generate surpluses but have in fact often squandered scarce public funds,
while at the same time (this tendency inereases as the enterprises are
financially successful) they may become empires unto themselves, resist
any public accountability and become a breeding ground for corruption and
nepotism. Most countries are engaged in the search for better policy and its
implementation in the public economic sector, and many of the problems
which have arisen are of direct concern to the lawyer, e.g., institutionai
structures, the relationships between institutions, the appropriate role of
civil and criminalliability in new situations, the balance between autonomy
and con tro!'
Central though these issues might be to the world of law, it is argued that
research on them will have to be cast in a broad framework that transcends
* This chapter is based on an article which appeared in Verfassllng llnd Reeht in Ubersee, 1976,
No. 2. and is reprillted here with the kind permission of the editors.
A number of individuals bave connnented on earlier drafts of the paper, and I am most grateful
to Ihem for their IlClp. I would like to Illcntion in particular Richard Abe!. Ranjit Amerasinghl',
Anthony Bradley. Tcrence Daintith. Reginald Grccn, John Howard, Patrick McAuslan,
Pheroze Nowrojce. James Paul and William Whitford.
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law if a genuine understanding of these issues is to be arrived at. A legaldoctrinal study, preoccupied with [orms and structures, is unlikely to provide
an insight on how the enterprise functions, and therefore unlikely to suggest
solutions or policy which have any real relevance. This is not to deride the
value o[ intelligent doctrinal studies, for one problem is the lack of
knowledge o[ the contours of public enterprise law. One has to look at the
world o[ rules, and then the universe o[ action, and the relationship between
the two, i[ one is to make a useful contributian to knowledge and policy about
public enterprise. In a situation where the legalrules are inadequately
developed, or not truly re[]ective o[ practice, or where legislative [ormulatian
can hide true purposes, ) it is especially important to adopt such an approach.
The framework within which research on public enterprise is carried out
must incorporate the environment externai to the public enterprise. The
externai environment must include but not be confined to the general
political economy. The internal, [ormal and legislative provisions cannot be
appreciated except in the general, larger, political- economy con text. Public
enterprise is a device capabIl' of di[[erent uses, and these uses are determined
by various [aetors. The key factors include the mode and the relations of
productian, the nature and alliances of the ruling classes, and the access to
and controI over the state apparatus. Ultimately, the functions of public
enterprise must depend on the nature o[ the state. This helps to explain the
apparent paradox that both counu-ies with socialist as weil as capitalist
aspirations employ the device so extensively. There are wide-ranging
similarities in institutionaI and structural arrangements, a factor which tends
to mask the important diHerences in purpose. The political economy hel ps to
define the purpose. But it does more. It explains the constraints within which
public enterprise opera tes. To a large extent, public enterprises in developing
countries reflect the weakness of the general economy (which they are
allegedly set up to redress), and its inability to achieve an autonomous
growth. But it is easy to see the weaknesses and failures as those o[ public
enterprise, if not actually inherent in them, rather than as endemic to the
situation o[ man y developing countries. In particular the foreign externai
constraints are overlooked, although many of the problems of public
enterprise are the result o[ the weakness of the national economy due to its
dependence on the international system. 2 The externai factors are also
germane in that many public enterprises are really forms of joint venture with
foreign private capital, and have come increasingly to constitute an essentiai
component in the legislative and administrative regi mes for foreign private
investment. They are not all public enterprise. Just as in many western
countries, the infusion of state capital and controi in the economy through
the organisatianal forms of private enterprise serves to hide the degree of state
subsidisation and interference in economic enterprises,3 so in many
deve10ping countries, the use of public enterprise forms by private groups
tends to hide the dominance of private and generally foreign interests.
It is important to bring another perspective to the study o[ public
enterprise, as indeed of all legal phenomena. Laws call inta existence
particular institutions, and give them panicular forms. But how these [orms
deve10p and how the institutions operate is not easily controlled or
16
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infl uenced by the la\\'. Much legal as weil as social-science research is
dominated by an instrumental view of law, with somewhat unidimensional
nations of its pUl'pose, agencies and sanctions, But once an insti tutian has
come inta existence, it is subjcct to various pressures and preSSUl'e groups, and
can often be co-opted by interests which it intended to fight or moderate. Iris
seldom possible to predict the consequences of a law, for it is difficult, if not
impossible, to draw a complete map of the relevant universe. The dynamics of
an institution or law have to be carefully observed and analysed. It is
particularly importal1l in research on public enterprise that a complex set of
institutionaI relationships, ranges of decision-making, interest groups,
and the changing political and economic complexian of ruling elites are
r('('ogn ised and taken in to accoun l.
The importance of public enterprises lies largely, although not exclusively, in their impact on the economic system. But it is of course not the on ly
form of state intervention in the economy, although it is among the most
visible. The building of the infrastructure through the use of state revenues,
concessionaI fiscal rates and even the support of the freedom of contract are
forms of state intervention. It will help us to arrive at a them'y of public
enterprise if one looks at it as one of the several forms of state intervention in
the economy. In an interesting study, Seidman has tried to show how
extensive state in terventian, often through various forms of public enterprise,
was necessary in Kenya for the exploitation of the colony by the BritIsh, while
the same purpose was achieved in Ghana without such direct intervention,
was indeed achieved through permitting the legal freedom to contract. 4
Public enterprise for state participatian in industry may be a new form, but it
is a new form for old purposes: the intervention of the state to achieve certain
social, political and economic goaIs. While this illustrates that the state is
never neutral and that it encourages, prornates or induces certain forms of
growth, favouring particular groups or classes, problems that public
enterprise gives rise to are qualitatively different from those caused by other
forms of state intervention. In such a con text, it is worthwhile to examine the
alternatives to public enterprise, and to make an attempt as to why this is
becoming the preferred form.
It is suggested that research on public enterprise would profit from paying
attention to the themes and propositions set out below. Many of the propOSitions are meant to start lines of enquiry, rather than be taken as definitive
conclusions. Nor is it my purpose to suggest that most of the questions and
issues traditionally discussed and analysed by lawyers are irrelevant or not
worthy of attention. This paper is essentially a plea to place these problems
and issues in a wider con text. so that the relationship of legal to societal issues
becomes clearer. The paper does not claim to cover all the issues which are
relevan t to an understanding of pu blic enterprise in this broad con text.

Public enterprise and other forms of contra l
Form and structure are happy hunting grounds of lawyers. In particular
much ink has been squandered on whether the departmental, public
corporation or the company form is the most appropriate form for public
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enterprise. It is proposed that the debate about the form and structure should
be cast in a wider framework. At least two dimensions need to be explored.
One is the choice of the public enterprise form as opposed to other forms of
state intervention (which will be discussed in this section) and the other is a
set of issues internai or c!osely related to the public enterprise form (which is
discussed in a subsequent section).
The question may be raised, why is public enterprise becoming (as it seems
to be) the preferred form of state intervention in the economy? A variety of
reasans are given for the establishment of public enterprises: to fiIl the gaps
left in the economy by private enterprise, either because of the size of
investments required or because of the unprofitability of the project, to
provide abasic infrastructure for the economy, to promote greater national
economic independence, to provide same measure of check over or at least
competition with the private sector, to obtain greater controi over the
economy, to ensure a more balanced distribution of industry and its rewards.
Il may be argued that public enterprise is not a sine qua non for the
achievement of these purposes, except in one case. If the policy is to create a
socialist economy, there is likely to be little alternative to public enterprise,
where it is a necessary but not sufficient condition. But in very many
countries, the purpose is often the very opposite: paradoxicalIy, state
enterprise is used for the development and strengthening of the private
sector. 5 In so far as the general aim is the controi or guidance of the economy,
other tools are available. The "alternative approach" would look at the
various kinds of controi open to the government with a view to somecost and
benefit analysis. Various regulatory or prohibitory methods may be able to
achieve as mllch with greater economies of time or money. The "alternative
approach" would emphasise the importance of c!arifying the objectives of
public enterprises, and establishing the eriteria for evaluation of sllccess.
One can draw two models of controI of an economy. The first is where the
state does not itself take over any sectars of the economy, but seeks through a
variety of regulatoryand other mechanisms to influence the conduct of the
economic actors, who are private parties. The other mode! is where the state
actually en ters into production, and mO\'es from controi to the management
of the economy. These models do not exist in isolation, one from the other,
and indeed given the mixed economy of most developing countries, they exist
side by side, sometimes reinforcing each other, and sometimes in same degree
of confusion, it not actualIy in antagonism. 6 But these models do
approximate to two different modes of arganising the economy, each with its
own distinct characteristics, and it is worthwhile examining them as
alternative forms of controI over the economy. The regulatory mode! is
characteristic of private sector economies in the deve10ping countries,
although the regulatory model can also be applicable in socialist countries. 7
The regulatory mode! opera tes through a variety of controis on the private
sector. These controIs are administered by the government or its ageneies.
There is little systematie studyaI' the controIs or theil' operation, despite their
pervasiveness. Myrdal has an interesting study on operational controis over
the private seetor in South East Asia, particularly India, and his suggestions
and insights provide a good starting point for research in this area. 8
18
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Operational contrals arise from the desire to contral the development of the
econom y. In certain instances they also arise from the general weakness of the
market mechanism, as in the industrialised encIave, or even the absence of the
market mechanism, as in subsistence agriculturaI sectors. Finally, they arise
from the existence of scarcities, of raw materials, foreign exchange, etc.,
requiring some method of determining and sen/icing priorities. In each case,
the intention is not to let things take their own course, but to influence or
controi economic developments. Myrdal cIassifies conu·ols into positive and
negative, and discretionary and non-discretionary. Positive contrals seek to
promote some particular activity: examples are tax incentives, remission of
import duties on raw materials, subsidisation thraugh the price mechanism
or more directly, etc. Negative controis seek to prahibit or restrict particular
activities; examples are laws requiring licenses for investment, bOJTowing,
expenditure of foreign exchange, excise duties, etc. As Myrdal recognises,
there is no neat distinction between them, for what is negative controI for one
person may be positive controi for another. As an example, one may take the
now defunct East African Industrial Licensing system, uncler which
production of certain manufactures could only be undertaken after a license
from a lirensing- council. The effect of the system was to seriously restrict
man II fartures of the prescri bed items, but the whole j ustification of the
system was its positive chararter. By ensuring- to a licensee a monopol y or
scmimonpoly position, it was hoped to induce him to undertake investments
and produrtion. 9
Discretionary controis are those which de pend for their application on a
decision of an official or committee, who has more than one option. Nondisrretionary controis by contrast, opera te independently of the official: they
are preseribed by law or same other general norm, and apply to and are
available to all those who come within its ambit. Examples are bank rates,
excise duties, tariff rates, and the general structure of tax legisiation. They
establish standards, and eliminate the need for decisions on individual cases
or applirations. Myrdal has a cIear preference for the non-discretionary
rontrols for they impose less burden on the bureaucracy, are easy to
administer, g-ive the parties concerned advance notice of the framework
lI'ithin II'hirh they have to make planning-decisions, minimiseopportunities
for g-raft or rOJTuption. In practice, discretionary controIs tend to be the more
common variety. Myrdal finds abasic reason for this in the desire of
politicians and bureaucrats to abrogate power to themselves, and in an
arqlliescence of or collusion by the big business houses, who are able to
ll1anipulate the system to their advantage, at the expence of the smaller
finlls. lo Myrdal concIudes that the system of operational controls do not
achieve their purpose: there is little co-ordination of the various controIs, so
thaI orten one tends to cancel another l l there is a cumulative tendency
tOll'arcls the discretionary controls, which leads to a complex and
cllmbersome system, and that the system is susceptible to manipulation by
interest g-roups and is used for purposes different, if not actually contrary to
those intended.
Myrda I's study points to the dilem ma, if not the contradiction, of plann ing
in a dominantly private enterprise economy. But more than planning is
19
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sought; it is desired that there be some measure of contro!' In addition to the
reasons that Myrdal gives, it could be argued that planning and conu'ol are
difficult because we are talking of economies which are in no sense
autonomous, and are subject to numerous foreign influences: capital,
technology, markets. Under the circumstances, we may say that the search for
controI of the economy must lead us in different directions, one such
direction being public enterprise. It is possible to explain the mushrooming
of public enterprise in Tanzania in 1967 as a response to the failure or
inadequacy of the regulatory mechanism. The Tanzania economic strategy
after independence was the classic one of the state subsidising and regulating
the private seetor. Increasing dissatisfaction v"ith the progress of the
development plan based on that strategy led to a fundamental re-examination
of problems and options, and resulted in the emergence of public enterprise,
More than the controI of the economy was, however, at stake in the Tanzania
decision, as pu blic en terprise was also seen as the key in the transition to
socialism.
Public enterprise is, however, also used to bring about greater governmental controI when there is no particular hostility to the private sector. In such
cases public enterprise can be used to allocate resources on a differential or
discriminatory basis, as in Kenya or Malaysia to promote the development of
particular sections of the population. 12 In Kenya this has been combined with
the regulatory method for in 1967 various laws were passed to prohibit or
restriet the employment of or commercial practices by the non-citizens. The
importance of public enterprise was at least twofold: the regulatory
mechanism as set out in the trade licensing, immigration and employment
legisIation, was seen as a necessary but not sufficient condition for the
emergence o[ African commercial classes. More positive material help had to
be provided, like capital and technical services, which was done through
public agencies. The second reason was that public agencies provided the
government with additional centres of influence and power, for even within
the general class o[ beneficiaries o[ the regulatory legisIation, distinetions
coulcl be made on an administrative rather than strictly legal basis. 13 In other
words, public enterprise [orms a basis of patronage and a more tightly
con trolled allocation o[ resources.
Public enterprise when married with private business in the form o[ joint
enterprise may also provide a better basis for the conu'ol of the private sector.
The government may thereby get increased access to important commercial
information. It may minimize opportunities [or over-in vo icing, price-trans[ers, and tax evasion. lt may be able to influence policy at the clirectly policy
making levels. As Green has said, national capacity-whether in respect of
financial mobilisation, technical and research expenise, or high-level
manpower-depends on a host of decisions at firm level, it can hardly be
enforced bureaucratically without a hast o[ rules and of skilled personneJ.
"The latter at least are lacking in Africa and the [orrner alone will prove either
inef[ective or economically damaging to the foreign firm and the hast
economy alike."14 There is the counter argument thatjoint ventures not only
result in the private partner making the key decisions in the context o[ a
weakened or less rigorously enforced [ramework of control, but that whateveI'
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potential for conu-ol might exist by virtue of capital available to the
government is squandered as joint ven tures dfectively de-nationalise state
capitall' \\ e come back to this debate when we focus on the role of
international capitalism in public enterprise.
Public enterprise is said to offer possibilities of con tro I through providing
alternative and competing institution to those of the private sector. A
vigorous and competitive public sector can establish new standards to which
the private seclOr will be pressed to conform. Public enterprise can thus
promote g-reater efficiency and competitiveness, and can be used to exact a
g-reater responsiveness to national policies on the part of the private sector. Il
may of course be difficult to ereate a vigorous public seclOr with the capacity
LO discharge such functions, especially if it is lO be trea ted on a par with the
pri,oate sector. as it ",ould need LO if it is to establish a model for thc privale
seClor. The thinking- bchind Nkrumah 's public enterprise was of this kind,
and proved vcry difficult to implemcnt, since the public secLOr starts with
variolIs hand icapsol6
From a j uristic point of view, somewhat si mplistically stated, the difference
belween the regulatory and the public enterprise strategies is that the former
is a method of con trol without ownership, the latter of managemen t thraugh
ownership. Il is true that the autonomous character of a public enterprise
may mean that the method is still of conll-ol and not management, from the
government's point of view, but the public ownership of the means of
production very likely or perhaps inevitably leads to the blurriOng of the
distinction. It is easy to believe in some circumstances that the only method of
controi is through management. In the regulatory contral mechanism, the
pull is LOwards generalised rules, even if there are large elements of discretion
ves ted in the officiais, whereas in the management method, broad
discretionary power is essentiaI. (Il may be that when the public sector
becomes large or dominant, 'management' has also to opera te though
generalized rules, as at this pointthere has to be a significant decentralization
of economic decision-making). "e spell out some of the legal implications of
this distinction in a later section, but state here that public enterprise
represents an aggregation of important resources under governmental
control. It leads LO the creation of direct economic power at the disposal of the
g-overnment, whose essentiaI purposes may be largely political. Whether
political or economic, the creation of economic power poses a number of
problems and issues for the investigation ofwhich publicenterprise prov ides
allseful slarting point. The concept of economic power is of course wider
lhan that of public enterprise narrowly defined, for it would also inc1ude ad
IIOC, ind ividual ised, administratively determ ined interventions. 17 One reason
for lhe choice of the public enterprise form therefore over that of the pure
reg-lllatory method may lie in the additionalievers it provides even if they are
no more effective means of control. Just as regards the rest of the legal systems
in Africa, the autonomy of the legal system is inereasingly mitigated,
qualified and eventually eliminated, by administrative and political
directions and decision-making, so the public enterprise is seen to be more
predietable, and more immediately controllable than operation through
g-en era Iised standards. 18
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This is not to say public enterprise is necessarily more successful in the
controI of the economy than the alternative ways. Various studies in different
parts of the world have shown that public enterprises have squandered scarce
reSOLUTes. led to new bureaucracies, and given little effective power over the
economy. Il may be that at bottom both the regulatory and public enterprise
strategies suffer from the same basic problems and weaknesses: dominance of
the external, largely foreign environment, corrupt and powerfullocal eli tes,
who in collusion with foreign interests, manipu!ate the local economy for
narrow class or group purposes, unresponsive political systerns. The various
implications of this position are examined in the follovving sections of the
paper, including the alleged implication that law is exhausted as a category if
th is anal ysis is righ t.

The state, classes and public enterprise
IL was argued earlier that as public enterprises are in a sense a direct
emanation of the state, it is important to focus on the nature of the state for a
true understanding of the purpose and operations of public enterprises. The
focus on the state is important for various reasons. One, while public
enterprise may give the impression of the state becoming involved in the
economy, the fact is that the state is always involved in the economy, and the
interesting point about public enterprise is why and when the state uses this
forms as opposed to other modes of intervention. 19 Second, the state is no
abstract or neutral entity; it is a politico-economic apparatus which is
controlled and manipulated by certain groups; public enterprise would be
used to enhance the interests of the groups which dorninate the state, and may
quite often be used to strengthen the capitalist system. Third, especially in the
case of many developing countries, the state may be in the position of
influencing the formation of classes and interest groups. The concept of
economic power, which was developed earlier, is a key one here, for it is by use
of the state apparatus that economic power is called into being in many
developing countries, as opposed to the developed countries where the
private economic power often created and used state economic power. 20
Various studies have looked at the class interest in the use and
manipulation of public enterprise. 21 The most extended study is Shivij 's who
has argued that the public enterprise has been used in Tanzania to break the
economic strength of the Asian and foreign groups, and then used by the
"bureaucratic bourgeoisie" to en trench itself as against bot h other elements
of the petty bourgeoisie and workers and peasants. 22 Leys has analysed the use
of public enterprise in Kenya to show its crucial role both in the promotion of
an African commercial class, and in the mediation with international
capitalism. He has shown that merely protective legislation was not enough
to promote African business; public enterprise was called in existence to
prov ide more direct, operational assistance. At the same time he shows the
limited role that has been ascribed to public enterprise, for public enterprise
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functions within a framework in which the dominant role in the economy
has been ascribed to foreign capita1. 23 The first ven ture of Nkrumah's
government in public enterprise, the Cocoa Purchasing Company, was used
as an instrument to promate the ruling Conventian People's Party. The
resources at its disposal were used to buy votes for the party; thoseapplicants
who could show no affiliation to the party were denied any assistance. "In
this way, the CPP took advantage of the small farmers' financial predieament
to build a patronage machine. Politically screened farmers not only were
given instant credit, but if their loans feIl inta arrears, no penalties accrued.
Loans were given in excess of statutory limitations. "24 The use of public
enterprise for patronage purposes in Nigeria has beenwdl documented,24a so
mllch so that Udoji has dedared seriously that it would be a good idea if
governments were free to distribute a certainnumber of sinecures, to pay off
political debts, etc., instead of using appointments within the public sector
for this purpose. 25 Schtitte has discussed the use by political and bureaucratic
elites in Northern Nigeria of public corporations to further their own
interests, and points out that the Nigerian corporations have been a device to
extract a share of the profits of the peasants and farmers, to be used for the
enhancement of other groups, particularly the commercial and industrial,26
While it is thus dear that public enterprise has to be seen largely in
political terms, there is unfortunatdy limited analysis of the nature of the
state in the developing countries, of dass formations, and of the precise uses
of public enterprise. 26a It is important to distinguish the use of public
enterprise as a minor spoils system from its use to systematically build up an
economic base for a political or other group. There is similarly a tendency to
lump too many of the elite groups tagether, as if they were a dass with
common interests. 26b Certain darifications are necessary if more light is to be
thrown on the issue.
The central importance of the state is weIl recognised. Both Leys and
Shivji refer to the Bonapartist situation in many African countries, when the
social groups are fluid, are in the process of formation, and where access to
and even more, the controI of, the machinery of the state is cruciaI,27 Those
who have the contral of the state, the political and bureaucratic graups, are
identified as the important groups, often as members of the same dass. It is
stated that these groups do not have an independent economic base, but use
the state reSOLUTes to build one, and hence are referred to as the "bureaucratic
bourgeoisie".28 This approach has been criticised by several writers. Green
has argued that it is wrong to lump the bureaucracy and the political eli tes
together, and that the power of the bureaueracy and the political eli tes
considers "the important point about the higher echelons of the state
apparatus is less their dass origins or ambitions than their specific function
in relation to the ruling aIliance of dasses and dass strata. Concentrating on
the tendency of state officials to try to acquire praperty is apt to divert
attention from this more important point. ":JO According to him, the Kenya
bureaucracy understood the operation of modern economies, the aggregation
of resources in corporations, the relationship between different modes of
productian, and their own key rale as bureaucrats in determining these
relationships. In other words, they were more involved in the dassical
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functions of the state and its bureaucracy, than that of a dass of
entrepreneurs. To some extent they determined the access of the larter to state
reSOlUTes. Perhaps the most su"iking criticism has come from Szentes who
questions how far the elite can be called a dass or even a dass in formation,
since it does not really have the means for the reproduction of itself as a group.
"The real question is not whether the emergence of the elite is or is not a
source of dass formation, but rather: for what dass it is a source and whether
this is a new and independent one". 30a It can either promate capitalism, in
which it will become part of the bourgeoisie rather than an independent dass,
while if it fights against capitalistic relations of production, as well as against
socialistic development, the outcome is complicated, but unlikely to be that
of a self-perpetuating bureaucratic or manageriai elite.
The Bonapartist analysis leads to a condusion somewhat different from
Shivji: a fluid and somewhat changing constellation of interest groups. The
dominant groups are seldom totally united on all points; they compete as
often as they collaborate; the alliances shift; some ruling groups are more
coherent than others. Green has proposed analysis in terms of "ruling
coalitions" and suggested that coherence and consistency in policy will vary
with the security which the coalitions feel and enjoy. Thus the Nigerian and
Sudanese coalitions manifest confusion and inconsistency, as contrasted with
the Kenya and Tanzania ones. The notion of "coalitions" also suggests that
various groups have to be placated at various points, and that policy does not
always have a sharp and unidimensional edge. Sometimes the coalition is
undear as to what it wants, or how to get il. This is one explanation of the
mess of public enterprise under Nkrumah, at least in his early years. On the
other hand, the establishment of a public sector, especially if it is justified by
socialist or nationalist motives, may have a tendency to inerease pressures for
progressive policies, despite the intentions of the coalition. (Shivji recognises
this as one of the few positive results of the Arusha Declaration and
nationalisations following iL) !VIoreover, as the size and importance of the
public sector increase, the stability of the coalition becomes tied to the success
of that sector. Narrow and immediate dass interests may then need to be
sacrificed to "wider" progress and development to placate public opinion
and to maintain eredibility in the policies of the government. It is also
possible to imagine an important or even a radical change in the situation
which would change the purpose of public emerprise (as indeed of laws
generally). In his later years as President, Nkrumah was beginning to use
public enterprise in a more coherent manner with socialist aims, while Chile
provides an interesting case study of the effect of a changed ruling group on
the use of public enterprise. Chile has had for a long time a general
development purpose public corporation (it is in fact the oldest general
development corporation in an LDC). It was set up to help strengthen the free
market system, and one of its important functions was to establish new
economic enterprises and when they were successful, to sell them to private
groups. But when Allende came to power, it was one of the principal means
whereby he was able to bring banking, steel and other important areas under
the state sector, since he was unable to get new legislation from the Congress.
Similarly, the independent Kenya government has been able to use some
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colonial legislation which was intended to prevent the economic development of Africans, to extent protection and indeed privileges to Africans. 31
To get at some of the issues raised above, it may be helpful to look at the
relationship of the public sector to the private sector. How far is the public
sector in a subordinate position; how far are the modes of operation,
remuneration, etc., defined by the private sectar, for the public sector; what
are the terms on which the public sector competes with the private sector. The
contradictory nature of public enterprise in the Kenya type of political
economy is weil brought out by Leys in part through examining its
relationship with the private sector. The conditions of equality between the
t\VO sectors in Ghana during Nkrumah's time ("the co-existence of the two
sectors") gives some idea of how public enterprise was conceived. The
changing relation between the two sectors in Tanzania, towards the superiar
position of public sectar and its role in defining the modes of operation, is
instructive and provides an indication of the trends. It is also impartant to
look at the magnitude of resources allocated through the public sector. The
small amoun ts that are channelled through the pu blic sector in Kenya and yet
its importance at certain levels of Kenya society and economy are both
revealing. In fact it is only a handful of coun tries which allocate other than a
marginal role for the public sector, even though the resources that are
allocated may be of considerable political significance. 31 It would pay to give
some attention to the personnel of the public sector, and to examine the
membership of the boards. It will be argued below that some attention needs
to be paid to the decision-making process. The wie that is found for the
workers may be revealing, as weil as the exact nature and extent of political as
opposed to bureaucratic direction giving or of less overt interference.
The notion of economic power as outlined above both highlights the
importance of political and general controls over and accountability of the
public sector, as weil as indicating directions in which controi and
accountability may most promisingly be sought. In the common law system,
controi over public enterprises is ultimately sought through controi over the
government. Political parties play little direct role. In the developing
countries where there are dominating one-party systems, a major problem
may be the establishment of political as opposed to bureaueratic controis over
the public enterprise. Another problem is the controi over the government
itself, an aspect which tends to get neglected in the literature, but which
assumes a major importance in our analysis of the state. One reason why
controi over public enterprise is weak is that controi over governments is
weak in most developing countries. The political and economic factors
suggest that the search for controi is no simple matter, as is sometimes
perhaps assumed by lawyers. We need to pay more attention to the decisionmaking process, and we need to know more about the groups who share
power and make decisions. In particular, worker participation issues have to
be seen in the con text of sharing power and enhancing enterprise
accountability, rather than in terms merely of good industrial relations. How
far worker participation does perform this function depends on the political
consciousness of the worker.
The issues raised in this section cannot of course be adequately examined
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in the purely national framework. They need also to be seen in a wider
con text taking externaI and international factors into account.

International capital, public enterprise
and the domestic economy
IL is clear that in Africa few economic activities can be divorced from the
international capitalist system. Therefore the relationship between it and
public enterprise, and through that, the impact on domestic economy must
be one of the central themes of research. Much of the discussion on this point
has centred on the question of management contracts, which are important,
but perhaps not the most significant factor in the relationship. IL is necessary
to draw up a fuller profile-the impact of international and western financial
institutions on the establishment and choice of public enterprise forms (e.g.,
for various reasons the World Bank may prefer to give loans to an
autonomous public agency rather than the government as such; it may bring
pressUl'e on government to enter into particular transactions with the
multinational corporations, as in the Volta River project in Ghana; terms of
tied aid may force a developing country to collaborate with multinational
corporations). It would be fruitful to examine the use of public enterprise
form during the colonial period, especially since the second World War
(particular!y for the extraction of raw materials from the colonies). The
analysis of the equity structure, controI and management of public
enterprises ",ould help to indicate the role of private capital, and enable one
to test the hypothesis mentioned earlier that where as in Europe the form of
state intervention in the economy through private sector institutions helps to
hide the extent of state participation, in Africa the converse is true, i.e., the use
of public forms hides the extent or inf!uence of private capital, although of
course public enterprise may not have been set up as a camouflage.
The role of public enterprise in mediating between foreign capital and the
local economy is important in significant part because there is now
widespread feeling that international capitalism has been responsible for the
underdevelopment of the Third ''''orId countries, and continued association
with it on the part of these countries will merely perpetuate and en trench
their dependency and underdevelopment. 32 Even those who consider that
foreign capital can deliver useful assets, recognise that these assets would not
be automatically delivered; the host country has to be vigilant and negotiate
with care. It is argued that a key to the understanding of the phenomenon of
public enterprise (at least in the Ah-ican con text) is its relationship with the
foreign capital. 33 The West has a continued need for investments in Africa, to
procure raw materials, to find markets, and generally to ameliorate the
contradictions of the western capitalist system. 34 On the other hand, the
ruling elites of the developing countries perceive for one or another reason,
that foreign investments are important for the development of their
economies. So in the 1960s, under promptings from the World Bank and
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similar institutions, most countries adopted codes of investment protection
legisIation, to attract foreign capita!. While other legislation purported to
provide some controI over such investments, the general effect was to give a
fairly free hand to foreign capita!. Due to rising economic nationalism, the
interests of the elites, the need for greater controI over the economy, the
shrewdness of the foreign capi talists, the mode of foreign investment changed
from sole and direct investment to various forms of panicipation with local
groups, prominently state institutions. The local eli tes were able to present
an image of radical posture and policies by extending the public sector while
foreign capital obtained more security, more favourable application of
controIs legisIation, better access to local markets and finance, and a better
public image. It is argued that while the modes of investment may thus have
changed through the emergence of public enterprise, the reality has not, since
the foreign interests continue to drain off the surplus in equal if not greater
proportion; and often without the previous investment risks. Indeed, one can
go further and sav in that in so far the development of technology and the
nature of the organisation of the MNCs now push them towards sale of
technology and licenses, and occasionally consultancies, public enterprise
prov ides an ideal form for their new activities, since in many countries there
are few private groups with ",hom the MNCs could collaborate on this
basis. 35
We explored the nature and interests of the local elites in the previous
section, but here we notice that it does seem that public enterprise is weil
suited to malTY their interests with those of foreign capita!. (In some cases of
cOllrse the MNCs may wish to operate on their own, and at other times the
initiative for partnership, ",hich orten means the sale of part of an established
MNC's eqllity to the government, comes from the government. As Leys savs
in his study of Kenya, "W hen foreign investors were confident of the
profitability of new investment within the level of protection offered them,
they often tended to prefer to do without government participation. When,
however, they foresaw that further protection would be needed, or that
whoeveI' first obtained government participation in a still competitive field
would tend to get special protection at the expense of the rest, they were eager
to secure government participation." p. 133). Growing literature on
management contracts, which constitute one of the main links between
public enterprise and foreign enterprises, shmvs ways in which public
enterprise, wittingly or otherwise, serves the interests of the latter. 36
It is, however; necessary to considel' seriously the hypothesis that public
enterprise is established to promote greater national autonomy and to
moderate the iII effects of international capita!. In Tanzania in 1967 the
expansion of the public sector was inspired by such considerations. It is
necessary to examine (a) how far such aggregation of state resources does
succeed in this purpose; and (b) if it does not, why not. How do public
enterprises which are set up for broad national goals get co-opted by
international capitalism? What does it tell us about the nature of the
institutions of public enterprises, their modes of management, etc. A
historical perspective here may be important. When Tanzania and Zambia
undertook their first important nationalisations in 1967 and 1969 respective-
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ly, it was, and was so regarded, as a bold step, and potentially important on
the road towards national autonomy. Subsequent experience showed that
expectations from equity controI were unrealisticaliy high, due to
continuing dependency on foreign technology and management skills, but
also bad negotiations leading to the nationalisation measures. But the
situation has not rested there, and each coun try has taken steps to re-negotiate
old agreements, improve its own manageriaI capacity, and move towards a
ueller overall planning process. Nor is it al ways necessary that there is abasic
incompatibility in the interests of the foreign investors and the hos t country,
at least in the short run. On the assumption that total disengagement from
the west is an unlikely probability, public sector/private seetor joint ven tures
may weIl provide a starting point for developingcountries anxious to acquire
new technologieal and manageriaI skills, as weil as some measure of contl"ol
over foreign investors.37
The writing on management contracts, while it makes a forceful point,
needs to be supplemented by a consideration of the dynamics of the situation.
It is necessary to isolate a) poor expertise, negotiating skilIs and experience; b)
the weak bargaining position of the developing countries; c) the corruption
of local eli tes; d) technology dependence, etc., as factors explaining the
deficiencies of such contracts. But it is unrealistic to assume that a developing
country must remain helpless in the face of such difficulties. Given suitable
social formations, the will and expertise, improvements can be affected. The
question remains whether there are limits to such improvements. One needs
to consider alternatives: is the importation of foreign skilIs, technology,
capitaIlikely to be on more favourable terms if this is don e purely through the
medium of the private sector? Is state leverage more effectively deployed
through direct negotiations (i.e., public enterprise) than the regulatory
mechanism (e.g., the general legal regime for foreign investments)? More
broadly, it is necessary to examine how many ills of public enterprises can be
blamed on international capita!. Mismanagement, certain forms of
corruption, and lack of co-ordination may arise from causes quite
independent of foreign capital, and if any progress is to be made in dealing
with these deficiencies, they ought to be recognised as sueh.
The criticism of the role of foreign capital assumes that in various ways its
interests are in conflict with those of the developing country. IL is difficult to
talk of the interests of the developing country as a who le, for different groups
in that country may have different interests. 38 As indeed is implied in the
critique of foreign capital, its interests coincide all too comfortably with the
interests of the dominant local elites. The criticism is therefore not that
public enterprise is not successful, but that it is too successful. The real point
of attack is thus the policies deliberately pursued through the public sector.
Leys has show n how the Kenya elite is motivated by ciear notions of the
development of that country as a "periphery centre", or as sort of submetropolitan centre. Such a strategy obviously requires collaboration with
international capital, in whieh collaboration with publicenterpriseplaysan
important though not exciusive role. The interaction between local eli tes and
foreign interests goes a long way to explain the nature of public enterprise.
While much of the attack on the international capitalist connections of
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public enterprise in developing countries is justified, there is however, a
danger of overdoing the argument. In many countries in Asia and Latin
America foreign participation is not the rule, while public enterprise has no
better record than in Africa. Some studies of N igeria and Ghana have argued
that in fact the more successful of the public enterprises in these countries
have been those involving foreign partners. 3sa But more seriously, the
attribution of the fault to foreign partners detracts attention from many
internaI problems. Inquiries into the performance of public enterprise
in various countries showarecord of inefficiency, corruption and
maladministration. There is often a lack of sense of responsibility among the
officials of public enterprises. Public corporations have not functioned as a
form to draw persons with industrial and business expertise into the
management of state enterprises; politicalleaders or civil servants have been
the key officiaIs, and have lacked the necessary management skilIs. If the
management and negotiating skilIs could be improved, both the internaI and
externaI defects could be ameliorated. One tends to talk of foreign capital as if
it were an undifferentiated category, but clearly there is room for competition
among various foreign companies. Attention needs to be focussed on the
precise mechanism and terms whereby the developing countries are exploited
and attempts made to improve the balance in the favour of the latter.

Public enterprise, law and the plan
At one, generallevel, the justification for public enterprise in Africa is that
the governments must actively promote development, move from the "law
and order" approach to a mobilisation and development one. It must
therefore plan economic development. Most developing countl'ies engage in
some form of economic plan ni ng, have special ministries for the purpose,
and produce five or three year plans. Public enterprises is one of the key
instruments to promote and manage change. The relationship of public
enterprises to the plan and the planning process becomes a matter of
particular significance. For one, it throws some light on the seriousness of the
process and the plan, for public enterprise is one of the few directly operating
agencies of the government, and if its activities bear no relationship to the
plan, this is good evidence that the planning process is not a serious exercise.
For another, the specificity in the plan in relation to public enterprises will
tell us about the nature of planning and its scope: whether it is "imperative"
or "indicative", whether it is partial or comprehensive, the mix between
private and public seetors, etc.
It is probably true to say that in few countries is planning arealistic
exercise, i.e., one which actually determines how their scarce resources are
allocated, in vestments made, pricing and dividends policies dec1ared, etc. Nor
is it likely that any targets, quantitative or qualitative, are set by the plan for
public enterprises. In few countries are the enterprises themselves consulted
about the plans which they are supposed to implement. 39 A study of planning
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in Africa would be useful LO establish same points aboLIt the role of public
enterprise in the national economy. It is now argued that planning does not
mean setting of targets, but is a process, in which the resoUl"Ces available are
examined and their use determined in relation to priori ties, that errars are
spotted and remediai measures taken, and that it is essentialIy a continuous
exercise in projection, evaluation, and correction. 40
Apart from the general issues mentioned, how far the plan deals with and
provides the agenda for public enterprise is important in its implication for
law. Can it for example be argued that as the planning process becomes weil
established, as there is more centralisation of decision-making, and as more
technical, economic and financial criteria are employed in resource
allocatian, there is inevitably a shift in power and influence away from courts
and quasi-judicial tribunals, and lawyers, to technocrats? Advising privatear
public clients becomes less important than making a case to the bureaucrats
(although it is possible to underestimate the importance of skilIs of
negotiations by lawyers in the private sector economies). It is also likely that if
the planning process is taken seriously, many of the controIs over public
enterprises would come less through general standards set out in legislatian
or regulations, than the budgetaryand financial processes, especially in so far
as finance is likely to be a scarce resource. As the plan process becomes
effective, is the autonomy of the public enterprises reduced?
The relationship between law and the plan can be examined at another
leve\. The imperative of the plan is often an argument for vesting
discretionary powers in public authorities and officiais. While the plan may
calI for discretion, how far does it structure the exercise of the discretion? In so
far as the law is silent on the criteria whereby the discretion is to be exercised,
how far does the plan provide guidance? If both the plan and the law
are silent, how far are alternatives available, especially a national or ruling
party ideology? The role of ideology in fashioning and structuring discretion
is a much neglected topic. In so far as public enterprise is usually justified in
terms of general policies and indeed of ideologies, one would expect that
ideologies would provide guidelines to the exercise of discretion. IL may be
that in the early stages, when appropriate modes of operation are being
worked out, legislatian cannot be counted on to provide the standards, and
there has to be a reliance on the general aims in ideolog)' and the plan 4 !
Indeed, in so far as the general aims of an enterprise are concerned, legislatian
may be of little help, since the tasks of the enterprise are set out in broad terms.
(A frequent criticism by lawyers and others of public-enterprise leg-islation is
that it is not specific on the functions of the enterprise).42 Sometimes an
enterprise is given too many things to do, same of which may seem to be in
conflict. Goal articulatian becomes an important matter. What is the
relationship between law, ideologyand the plan in this regard? What are the
modes for the articulatian of goals and the reconciliation of apparently
conflicting goais?
How does the law go about translating the plan? Here a great deal depends
on the nature and functions of the plan. At one extreme we have the Soviet
kind of central planning where the plan is comprehensive, sets out firm
productian targets for the different enterprises, and is binding on the
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enterprises. It thus enjoys the status of legislatian, indeed of superlegislation.
In same senses the implementatian of the plan takes precedence over other
legislatian and legal righ ts, so that most transactions, contracts and liabilities
are interpreted subject to the needs of plan fulfil ment. The dominant status of
the plan in law has given rise to various features of socialist legal systems: the
arbitration of disputes between public enterprises by special tribunals; the
emergence of the mandatory contract; the emphasis on specific performance
as ,\ remedy for breach of contract; division of property inta various forms of
ownership; the punishment of certain kinds of conduet through criminal
rather than the civil process 43 .
In African countries, the plan does not enjoy the status of law (although
this does not necessarily mean that they are not influential or indeed decisive;
the lack of legal standing may be more a reflection of the low status accorded
to legislatian or the legal process).43e Few plans exp!icitly address themselves
to problems of institutionaI development and implementatian of its policies.
This is only in part a result of the fact that the plans are indicative. More
seriously, it may reflect the dominance of economists in the planning process,
with their nOLOrious neglect of institutionaI features of development. This
does not mean thatthe plan does not have an impact on law, for various new
institutions may be established, new laws enacted, e.g., to attraet foreign
investment, regulate the location of industry, controI prices and wages, etc.
But these do not grow directly out of the plan, as it were, and their
implementatian and interpretation are not necessarily controlled by the plan.
In spite of the absence of a direct relationship of this kind between the plan
and the la"" one may hypothesise that certain implications for public
enterprise and its law follow from the planning process. It has already been
suggested that the plan may lead to a diminution of the autonomy of the
enterprises. It mayaIso be stated that while public enterprise is said to follow
from the needs of the plan, that it is in fact the proliferation of public
enterprises (whose establishment is often not related to the plan) that gives
greater urgency, relevance, and passibly coherence to the plan ni ng process. 44
Certain it is that in the absence of a substantiaI public seetor, the plan can
selclom go beyond exhortation. The existence of a substantiaI public sector
creates the neeclto cletermine priorities and to allocate resources according to
same rationai plan. This process in turn has a major impact on the law. As
the lalV responcls, even in an ad Iwc fashion, to the needs and problems of an
emerging public sector, particular patterns begin to emerge, which become
clefinecl if the public sector maintains its position in the political economy of
the country. Same of these trencls will be touchecl on in the follO\oVing sections.

Form and structure
Much of the debate among lawyers on structure has centered on the relative
merits of different organisatianal forms, principally the government
department, the public corporation and the company. Even though the
earliest form of public enterprise was in most countries the clepartmental
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fonn, there now appears to be a consensus that it is not a very appropriate
form. The case against the department fonn is that it is too bureaucratic,
prone to delay, has rigid financial regulations, and does not provide room for
commercial initiatives that seem necessary in a business enterprise.
Sometimes, particularly in Latin America, the case against the department is
that it is part of the structure of administration which is corrupt and
incompetent, and that it is necessary to set up new independent institutions
which would be free from that machine. While the textbook case against the
department form, and the case for more flexible, and autonomous
insti tlltions, is wel1-known, it is not obvious how the different forms actual1y
opera te and what the practical significance of the differences are. Certainly
many of the strictures against the department form are not justified. It is
possible to have separate budgets, extensive delegations of power and
authority are possible, etc. To a large extent the textbook case is based on the
European economies, where the basic system is ,"ve II established and few
people want public enterprise to introduce any qualitative change.
Autonomous insti tutions, conforming largely to the modes of the private
sector, but redressing the weaknesses of the market mechanism without
chal1enging it, seem weil suited. But the major objective of public enterprise
in the developing countries, whether informed by socialist or capitalist
aspirations, is not to make minor adjustments to the system; the
overwhelming case for public enterprise is to transform the system. Given the
odds which public enterprise must work against in these circumstances, it is
important that it be strongly backed by the government. Equal1y, since the
public enterprise is regarded as a key instrument of government policy, its
autonomy has little constitutional or economic justification. The case for
autonomy has to be based on considerations of efficiency and responsiveness
to policy. A heavy price may be paid for the distance between the government
and the enterprise. The adoption of formal autonomolIs institutions leads to
ad Iwc interventions, incrf'asingly blurred lines of responsibility and thus to
the evasion of responsibility.
The debate about the relative merits of the corporation and the company
forms is likewise bec!ouded by a priori assumptions. Thus it is assllmed that
public corporations are more responsive to the broader governmental
machinery, ensure a better accountability of the institution, are easier to
opera te since they are forms for public en terprise, whi le such use of the
company is regarded as somehow impropel', since the company belongs to the
private sector. It is only if the government intervention is that of a joint
venture with the private sector that it may use the company form. There may
be no neat distinctions: public corporations often carry out their functions by
establishing fully or partly owned companies, while the companies' code
sometimes applies to public corporations. 45 It is in fact, as Hanson has said,
extremely difficult to come to any conc!usions on the relative merits of
different forms. "Practically every know n type of public enterprise is to be
found working weil in same circumstances and badly in others, and it is
extremely difficult to say to what extent the performance of a particular
enterprise has been affected by the form that the political authorities have
given it, as to isolate this factor from all the others is usually impossible."46
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Nor is it easy to identify the criteria for the choice of form, and quite often the
form seems to be an accident of history (although in same counu-ies careful
consideration has been given to form, as in India where the company form is
preferred).
The debate is sometimes rephrased in broader terms of the relevance of
form. A study of public enterprise in Ghana sought to answer the question
whether Ghana's use of the public corporation form had been responsible for
the poor record in the public sector. The author's conclusian is that the form
contributed in same measure to the failure, but also that the adoption of the
form by Ghana led to waste of legal and administrative resources. 47 Another
point of view is that the form is irrelevant. Karl Renner, for example, has
argued that the form of association is "merely an empty legal frame" ,48 and
can be used for different purposes. His editor, Kahn-Freund disagreed, and
considered that the form was important and relevant, for it gave a
qualitatively different character to the assets ("large numbers of shifting
morsels of capital", p. 225) that were consolidated within the framework of
the form.
The debate is tied to the wider, and more important, question of the impact
of form (or "superstructure") on the content or the base. The question arises
in different contexts: is it possible to bring about fundamental changes in
society through law and institutional [orms? how far can a society committed
to socialist development continue to opera te through economic institutions
of the colonial or previausly capitalist society? Underlying much of the
debate among lawyers and public administrators and the structure of public
enterprise is the assumption that the form is crucial, and a UN conference on
public enterprise (1954) went on record that "the single most eritical controi
point is the law, deeree or other basic authority providing for the creation, of
public enterprise. This is likely to determine in large measure all other
oragnisational relationships."49 At a subsequent DN conference (1966) it was
concluded that the alleged decisive influence of the law regulating the public
enterprise... "has proved illusory", and "that there is indeed no discoverable
correlation between the legal rights and obligations of a public enterprise and
the quality of the performance which it achieves."5o
It is inherent in the nature of the mode of debate that conclusive or even
tentative answers are not possible. That there is same sort of relationship
between [orm and substance is undeniable, but it is more difficult to explain
the dimensions and details of the relationship. The form is not merely an
empty shell; it is a device for an aggregation of resources; creation of
bureaucracies; the pursuit of goals and a vehicle~ for entering inta
relationships with other groups. In time the form can define and elucidate the
underlying problems, if only by discovering its own limitations. The
dialectics between form and substance need to be studied carefully. In one
sense much of social engineering through law proceeds on the assumption
that [orms, backed by state power, can change the economic base. Is the form
often so far removed from the underlying reality that it has no impact on
change? What is the minimum fit between form and substance necessary to set
same interaction in motion? A historical dimension may be helpful here.
Public enterprises are subject to different pressures and constraints, and
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perform different functions at different stages of the growth of a country, and
it is unhelpful to suppose that the same form, and the same set of
relationships, should persist through all periods. Controi may be more
important in the early stages of an enterprise, while greater autonomy may be
reguired once the contours of policy and programme are cleal'. It is al50
possible that institutions which begin with considerable autonomy are
brought under increasing controi in the course of time, not only for economic
reasans. As Green has suggested, a series of studies of firms/enterprises
exploring key issues over a period can provide a useful basis for the
analysis of form in relation to its appropriateness for different activities, e.g.,
banking, commerce, transport, agricu1ture, manufacturing; and the degree of
consistency at time and over time, and the nature of change over time. 51 The
National Development Corporation (N.D.G) of Tanzania provides a good
case study. Its forms and to same extent functions have been changing over a
ten year period. It started in 1964 as a standard joint-venture investment
institution, with a wide cluster of functions, prornating investments as weIl
as entrepreneurship, as weIl as a holding company. In the absence of other
industrial corporations, and in the absence of an opera ting planning
mechanism, the NDC became a primary instrument of government policy, in
formulatian and execution, and this fact was recognised and underscored by
having seven key economic ministers on its board. It received 7 of the 12
largest manufacturing companies in 1967 after the Arusha Declaration
tians, and its own previous investments began to matm'e. It was now reguired
to have a majority interest in joint ven tures. Itfunctioned during 1967 -70 as a
vague large-scale company-promotion centre, but with unegual planning
and management for subsidiaries. Chaotic relations resulted because of
overlap of several sector ministries in the activities of the NDG The size of
and power concentration in the NDC produced anger, and there was political
disguiet at the degree of the lack of its responsiveness to state policies. The
period 1971-74 saw the spin-off of all non-manufacturing units to separate
central management and planning corporations, e.g., hotels, wood products,
mining, as weIl as the spin-off of industrial areas which were largeenough to
justify it, e.g., textiles group. Its board was reconstituted to bring it in line
with other corporations, consisting largely of civil servants from the relevant
ministries, and to play down the ministerial dominance. It was brought
under a single sectoral ministry, and tighter central paras ta tal contro!' The
process came to a head in 1974 when the top management was shifted out, and
one of its civil-service critics was appointed as the General Manager
(fo11owing the appointment in 1972 of one of its main political critics as the
paren t minister). It is clear that form and substance were clasely interlinked
in this process. At first the form was not very clearly thought out because the
funetions were not, while the broad framework of the form facilitated the
expansion of the scope and activities of the corporation. This expansion in
tum led to the reorganisation of form, especia11y with extensive ministerial
representation, which recognised and emphasised the pre-eminence of the
corporation. New political developments in 1967 and the greater attention to
the planning process within the governmental structure highlighted the size
and strength of the NDC, and led to further reorganisation, this time in the
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direction of limited functions, both in terms of policy and jurisdiction. The
decentralisation measures highlighted the unprofitable enterprises of the
corporation, which had been cushioned and supported by its more profitable
min ing enterprises, which in turn led to more stringent procedures for future
investments.,2
Another method whereby one can get to grips with the question of
structure is to focus on the decision-making process. This approach is useful
both to elaborate and highlight the concepts and reality of autonomy and
control, and to demonstrate by what group and in whose interests decisions
are made. Our altention is directed to the ways in which the government
in tervenes, and the kinds of decisions and matters in which it intervenes. It
throws some light on the questions of centralisation and decentralisation,
both in the relationship of the enterprise with outside agencies, and in its
internaI organisation, especial1y the reality of worker participation, It can
help to draw a fuller profile of the hierachies of authorities concerned with
public enterprise. The legislation on public enterprise generally defines only
the relationship between the enterprise and the government, but tells us little
about how the government organises itself to guide and controi the public
senor, e.g., the role of the minister, the role of the Cabinet, and the
coordination of the public sector. Nor does the legislatian often spel1 out the
relationship between the Board (especial1y its chairman) and management, a
source of much confusion, inefficiency and resentment. An examination of
the decision-making process would get us into these areas. It can also hel p to
categorise enterprises by reference to the degree of centralisation or autonomy
(e.g., high ly centralised, completely decentralised, and positions in between),
and thus to test hypotheses about the relationship of cenu'alisation or degree
of autonomy to the degree of accountability and efficiency. A historical
dimension tied in the decision-making approach would help to test whatone
might state as an hypothesis: that it is inevitable that the autonomy of public
enterprises gets eroded over time; that the larger the public sector, the
smaller the degree of its autonomy. A careful analysis of the motives behind
decisions and the lack of articulated criteria might help us to understand
under what political and economic conditions autonomy gets eroded.
Decision-making has to be more broadly defined than how actual1y a
decision is made. Svendsen in his study of decision-making in the NDC in
Tanzania says, "Decision-making inside the organisation cannot be analysed
in isolation from the general framework in which the particular organisation
operates. IL is also useful to understand that "decision-making" covers all the
functions of the organisation, i.e., not only those measures which are
presented for decision, but also the functions based on past decision, or on
customary behaviour. Now and then very important decisions affecting the
future operation happen to be made by the decision-makers in an indirect
way so that it is only later (if ever) realised that a "decision" was made at that
and that time in such and such away.
"To arrange thinking on decision-making in a particular organisation the
following major elements of the process may be separated:
l. the con tent of the decisions, i.e., the objectives of the organisation;
2. the criteria on which to base the decisions;
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3. the structure of the decision-making, i.e., the internai procedures in the
organisation and its relationship with other organisations;
4. the capacity of the organisation and the other organisations with which it
is related, i.e., mainly questions of staffing."53
Using this approach, Svendsen exarnines the relationship bet\veen the
corporation and the government, between the board and management of the
corporation, between the corporation and its subsidiaries. Apan from the
formal legal provisions, he concludes that the factors which detennine who
in fact exercise power depends on the availability of information, the
availability of time to analyse the information, the staff and planning
capacity of the institutions, the need and availability of financial resources.
During the period under study (1964-68), many of these factors favoured the
corporation, and thus it achieved a high degree of autonomy. Only if sucl1
profiles are drawn, both in relation to key decisions and over time, is it
possible to get some idea of the significance of structure and form, and more
especially controi and autonomy.
The form is not independent of the larger socio-political factors, although
it is not easy to isolate the imponance of traditional forms and the legallegacy
from more direct political and economic influences. There is littledoubt that
the legal corporation form owes its appeal to historical factors: Britain
evolved the form, and it was used in the colonies and ex-colonies. The
legislation as well as the rhetorical justification of it was taken over from
Britain, and little thought was given to the very different politico-economic
environment and the very different underiying assumptions of public
enterprise in the ex-colonies. And the continued influence of the common
law and legal education system and policies ensures that the form remains
dominant. A changed political situation may affect the choice of form; a
conservative leadership may prefer the company form, while a radical
leadership may be intolerant of the autonomy implicit even in the
corporation form. And yet that the form can persist despite changes of
regimes is well illustrated by the example of Sudan where the form of the
public corporation has held sway under conservative as well as radical
regimes. 53U
The choice of form could be dictated by the relationship envisaged between
the public and the private sectors. The company form for the public sector
may allow for a doser collaboration with the private seetor; it is also the more
convenient form if the eventual destination of public sector undenaking is
private ownership, as the transfer of shares is the easiest way to transfer assets.
The choice of form can also be cletermined or at least influenced by externai
forces. We have already noticed the preference of Western loan agencies for
the public corporation form; equally, it has been alleged that the East
European countries prefel' to deal with public corporations because the
Communists do not "want to deal with capitalist forms such as private
companies".53b Foreign private interests may also influence the form. They
may prefer the company form, since it facilitates collaboration with local
governments, its ideological connotations are more congeniai for them, and
it is a form in the structure and operation of which they have special
knowledge and expenise. It also connotes a panicular distance from the
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decision-making machinery of the government, and so alJows agreater scope
to initiatives by the foreign private partner in cases of joint ventures. But here
again it is difficult to genera lise; a foreign private partner may prefer a
corporation form because it hides the rea Ii ty of its own participation; in
certain situations the easier access that a corporation or even a departmental
body provides to the bureaucracy and so prov ides ways to by-pass red tape for
governmental approvals of licenses, work permits, exchange controi
exemptions, may lead the foreign partner to abandon the company form for a
doser embrace with the government. And since effective controi depends less
on the legal form than on knowledge and expertise of the subject matter, the
internaI organisation of the enterprise, and thecontractual relations between
the private partner and the government, the question of the form may not
m uch exercise the private partner.

Public enterprise and the legal system
In so far as the legal system provides the ground rules for the conduct of
enterprises and the resolution of disputes, the nature and content of the
system may become matters of considerable significance to the parties
concerned. For years developing countries have been under pressure to
"modernise" their legal systems, which has meant in practice the
approximation of their system to those of the western industrialised
countries, and of the establishment of legislative and fiscal regi mes which
favour private investment. The emergence of the public sector, even if
assimilated to the norms of the private sector, does undermine the
assumptions of the private enterprise oriented legal system. The strategy of
the private interests may then be to retreat from a frontal attack on the legal
system, but seek to mitigate its full impact through contractual devices. In its
most extreme form, the con u-act may nominate a foreign system of law as the
law applicable to a particular enterprise and the disputes in relation to that.
Thus the entire domestic legal system may be opted out of. Lesser
manifestations of this tendency may relate to contractual provisions to
exd ude the application of fiscal controls, tax legisiation, work permits
schemes, and important sections of the companies' code, as weil as require
disputes between the private and the public authority partners to be referred
to some form of international arbitration. Depending on the extent and
frequency of such contractual provisions, the incidence ot the domestic legal
system on public enterprise may be rather marginal.
The focus in legal scholarship on form and structure has obscured the
larger impact of public enterprise on the legal system. 54 The problem may be
that we have started with a particular theory of the public corporation and
have been overconcerned to see if the theory is working or workable. As was
suggested earlier in the paper, public enterprise (on the present scale) is
essentiallya new institution with its own demands on the legal system, and
from the legal system, and in the process a number of solutions are proposed
and decisions made. What is the cumulative effect of these? One way to get at
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this enquiry may be to proceed with the state of the law before public
enterprise emerges as a significant factor, which is to say, largely the French
or English based law. Unlike socialist legal systems, the common law or
u'aditional civillaw does not start with a deal' theory of public ownership of
the means of production and of its management. 55 Some of the central
concepts and institutions of socialist legal systems are based on a publidy
owned and managed economy, and so are able to accommodate public
enterprise in a systematic and coherent way. This can scarcely be said of the
common law, which has a heavy private enterprise bias. The major
institution for commercial and industrial activities is the company, the rules
for which have been developed on the premise that the essentiai responsibility
of the management is to maximise profits, and while various rules have
evolved to protect the public interest, there is abasic reluctance to interfere
with the internai affairs of the company. The management thus has very
considerable autonomy.
The rules of contraet and tortious and corporate liability were to a large
extent determined by the needs of the private sector and the company form,
although there have been some problems in adapting the criminallaw to the
company. In so far as the common law recognised alternative forms of
commercial or business organisation, it was the public corporation (with a
lesser role for partnerships and co-operatives). While the power to establish
corporations is a prerogative power, and was used from Tudor days onwards,
the common law developed relatively few rules to deal with them. The public
corporation in its present form is a device of recent times, and derived largely
from legislative activity. While in its structural characteristics it owes much
to the company analogy, autonomy achieved through a board of directors,
courts have played relatively minor roles in their regulation. Legislative and
administrative controis have been considered more important, although the
two do not necessarily work towards the same ends. It is perhaps the relative
paucity of common law rules to deal with administrative behaviour as weil as
controversy about the proper role of public enterprise that explains the
absence of reliance on a model of rules and dependence on diso'etion and a.d
hoc directives. But in so far as public enterprise occupied a small place in a
largely private enterprise economy, it was not surprising that the courts
applied rules by analogy from that seetor, in instances when their jurisdiction
was exercised.ssa.
Another aspect of the common law that is relevant here is its attitude
towards administrative discretion. The common law is biased against
administrative discretion. This is not surprising, since administrative
diseretion is seen as a threat to lawyers, and it is lawyers who formulated the
rules of the common law. In the late nineteenth and the early twentieth
century, the courts were hostile to administrative diseretion, as vested in
licensing, housing town-planning authorities, etc., and tried to frusll'ate
schemes for social and economic reform which depended on the exercise of
discretion. But since the legal sovereignty of Parliament in Britain is basic, it
was possible by legislative means to curb the intervention of the courts. While
the courts tried to get round the rules exduding then jurisdiction, it can be
said that as a rule that the courts either intervene on a narrow set of grounds,
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the rules of natural justice, or stay weil clear of administrative discretion.
Unlike the US, where constitutional provisions have enabled the courts to
formulate broad and specific rules to regulate administrative behaviour,
Ah-ican colonies inherited the narrO\oV and limited rules to regulate
administrative behaviour. 55b Since public enterprises are in many respects
administrative authorities, and operate to a significant degree through
diseretionary powers, it might be expected that the courts would not take an
active stance vis-a-vis them, and that gradual development of judge-made
rules in this area was un Ii kel y.
It is worth nating same consequences which follO\oV from this state of affairs.
One, that the most developed form for business organisation comes from
private enterprise, which gives considerable autonomy to management.
Second, many of the detailed opera ting rules of the legal system, e.g., nations
of property, contract, tort, adjudication, grew up around private enterprise.
Third, the strong position of the common law and the courts, under the
infiuence of Dicey's nation of the "rule of law" which argued against any
special rules or institutions of dispute resolution for public authorities,
ensured that there was little specialised law to deal with quasi-business
activities of public authorities, e.g., the relatively underdeveloped law of
public contracts. Fourth, the device of a distinct legal personality far public
en terprises, in itself a response (in part) to the inadequacies of administrative
law (e.g., rather wide immunities from liability or litigation of governmental
authorities) took them out of the regime of governmental authorities,
without specifying clearly their submission to the regime of private
authorities. The ambiguity between their private form and public functions
(of the government-owned company) or their public form and commercial
function (of the public corporation) was seldom resolved, leaving considerable doubts about the status of employees, application of protective
legislatian, e.g., rent-restriction laws, tax liability, etc. 56 It is not always
apparent how the rules of liability, contractual capacity, etc., which were
established to govem private sectar entities should be extended to public
enterprises or, on the other hand, how far rules to govern public institutions
should be applied to public enterprises, when they have explicit commercial
or industrial functions. What is regarded as the more appropriate analogy
(which in tum would depend on the political economy of the country, but
may also be significantly infiuenced by the inherited legal tradition) would
detennine various rules of their operation, the role of lawyers, the provision
of legal services, dispute settlement, and thus the larger impact on the legal
system. The legal theory of public enterprise is insufficient to solve the
problems. In so far as there is a legal theory, it may be out of tune with the
goals of or expectations from public enterprise. This is particulariy likely to
be the case in a radically oriented country encumbered by a legal system
derived from the "metropolitan" country. The legal theary then, instead of
solving problems, adds new ones. The political response might be either to
devise a new theory, with its attendant rules, tinker as best as one can with the
old one, or try to opera te without one. What course is adopted depends on a
number of factors: the size of the public sector and its strategic importance,
the participatian of outside, especially foreign, agencies, the strength and
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skilIs of the legal profession, both within and without government, etc.
In so far as existing institutions, i.e., the corporation and the company are
used, what happens to them? Do they undergo a qualitative change? Do they
widen the gap between law and reality? Do they lead to the progressive
disregard of the law? In Tanzania the government has used the company form
extensively for public enterprise. At first the forms and rules of the private
sector company influenced the government company, and only minor
amendments such as those dispensing with more than one shareholder,
general meetings, etc., ,""ere made. As more, and more substantive
amendments were made, e.g., powers to modify articles and memorandum,
transfer assets, special procedure for winding up, etc., two streams of
company law emerged, one dealing with private and the other ,vith
government companies. As the government companies tended to become
more important, they began increasingly to constitute the norm byanalogy
with which private companies were regulated. Thus governmental powers
over dividend policy, compulsory investment in specified securities,
registration and winding up, over public sector companies were extended to
private companies. The two streams are beginning to merge again, but the
pattern is that of the government company. The developments in Tanzania
are to be explained in terms of the size of the public sector as weil as the
government's attempt to controi the economy. Other countl'ies may prefel' to
let the public sector be regulated in large part by analogies with the private
sector.
The manner in which disputes between publicenterprises are resolved may
be of some significance. By clothing them with legal personality and
conferring full capacity, it is assumed that they are subject to the coun's
jurisdiction, as indeed they are. But it is unlikely that one public enterprise
will sue another in coun, uniess the basis of the economy has altered
dominantly in favour of the public sector. In practice disputes will be
resoh'ed in in formal or bureaucratic ways. Apan from reducing the load on
courts, and limiting the scope of couns to influence the development of legal
doctrines in the relevant fields, the effects of informal dispute settlement may
be to de-emphasise the imponance of established legal concepts of liabiiity
and remedies and ultimately of negotiated agreements and the related
documents. New criteria may emerge to determine the relationship between
public enterprises, in \\'hich the plan may playamore imponant role than
the existing rules of la", and the mode of their interpretation. If. on the other
hand. the plan is not clear or authoritati,·e. the relati"e political strengths of
the panies may become the decisi"e factor. The increasing gm·ernment.
controlof the acti"ities of public enterprises may serioush' qualify the
exercise of full legal capacity. modih' the concept of propeny. etc.
In this connection, it is worthwhile to look at the provision of legal services
to the public sector. One way is to let the private legal sector service the public
economic sector, with each public enterprise hee to choose its own lawyers.
Another is for them to employ their own lawyers, and rely on the private bar
only for specialised services. Or public enterprises could be required to take
all or part of their legal work to a government department, the office of the
Attorney-General, or a specialised public la\\' agency, like the Legal
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Corporation in Tanzania. How the services are organised has an impact both
on the organisation of the legal profession as weil as on the operation of the
enterprises. In Kenya, for example, the public sector appears to have
channelled its work to private African practitioners, thereby facilitating the
emergence of an African legal profession in an otherwise tightly competitive
field dominated by Asian and European lawyers. The result has been
paradoxical-to strengthen the private bar, but at the same time inerease its
dependence on the state. In Tanzania, on the other hand, the establishing of
the Legal Corporation to which all legal work of public enterprises has to be
referred, has resul ted in gross reduction of business for the private bar, and
has led to same form of socialisation of the legal profession. It has also forced
a reconsideration of the question of the entire organisation of the legal
profession, especially as the shrinking of the priv~te bar also posed problems
for the provision of defence counsel in criminal prosecutions. As for the effect
on the enlerprises, one may argue lhat, ",hen legal services are decentralised,
\\'helher lhroLlgh lhe private bar or in lhe individual enterprise and to justify
and interpretation tend la favour the interests of the enterprise and to justify
its plans, and thus central controi becomes difficult. On the other hand, if the
legal services are centralised in an institution which is subject to government
control, the la",yers do not idenlify themselves so clasely with individual
enterprises, and show more fidelity to central agencies. It is also possible that
such an arrangemenl reinforces the image of the lawyer as a technician and
reduces his role to putting inta "legal shape" decisions which have already
been made. It is questionable whether this does not ultimately reduce fidelity
to la",.
This raises another point, the role of the legal system in public enterprise,
especially during a period ",hen rapid changes take place, institutionai
relationships are fluid, the optimum modes of operation have not become
cleal'. An additional difficulty is that much of the inherited legal system is not
responsive to an active and "pattern-setting" public sector, manyaI' its
assumptions and rules being antithetical to direct state intervention in the
economy. There are at the same time increasing pressures on the economy
from domestic and international sources. The governments argue the need
for maximum flexibility, and are intolerant of firm rules and standards,
",hich bind them as weil as other agencies. There is thus a trend towards
broad discretionary powers to be granted to the government, both at the
political and administrative leveis. As wide discretion is vested in officiais,
there is less cancern to define standards and criteria for its exercise, and
therefore legislatian is less and less of a guide to the exercise of powel'. The
nation of la\\' as a svstem of rules is under erosion. This is not to argue that
disCl'etion is necessarily bad. Firm and clear standards may not be possible in
many situations, and if the economy is substantially in the public sector, may
even be unnecessary. Same diseretian is always needed, and part of the
question is as to the proper division of it between the government and the
enterprises, ",hich is, to an extent, to resta te the problem of enterprise
autonom)'. Another question is the generality and specification as between
different legislative orders-parliamentary legislatian, regulation, and rule
books or manuals. \\'hile it is not necessary that aets of Parliament carry a
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great deal of detail, same instruments ought to address themselves mare
specifically to modes of operation, so that the importance of process and
procedure, and evaluatian of data is emphasised, as weil as that there is a deal'
allocatian of responsibility for decisions at various levels (and hence
accountability).
The strain on the legal system comes from another factor, and it is
potentially more significant. The growth of a state sector which is not
accommodated within the legal system-for whatever reason-poses a grave
threat to the relevance and indeed viability of the legal system generally. A
number of factars which tend to make it difficult to operate through the legal
system have been mentioned, and so long as these are temporary phases, the
damage to the legal systern may not be serious. But if the optimum ar
acceptable modes of operation which emerge after u-ial and error, are not
institutionalised through the legal system,56 there is the danger that law will
enter a period of attrition. The damage will be not only to the legal system
described as same kind of autonomous activity, but also to the state and
public sector itself. The role of the legal systern to consolidate changes
through rules and institutions, and to act as a source of legitimacy far the
exercise of state functions and power, may bejeopardised. AIready, in the area
of political and constitutional activity, the autonomy of the legal systern has
been eroded or abolished. 57 We do not of course know enough about the
effects of disregard of parts of the legal systern on other parts or on the systern
as a whole, but if the legal systern is not used in the management of political
and economic life, it is somewhat doubtful if it can survive as a viable systern
to regulate other sectars of a community. Whether diminution of the role of
the legal systern is necessarily undesirable may be open to question. 58 If,
however, the legal systern is to be rehabilitated, more than political will is
necessary. There needs to be a different emphasis in legal education on the
skilIs to be developed in lawyers, and, on the other hand, a general and wider
acceptance that there is more to law than rules and technique. 59 But what
more there is to law is not always deal', or at least is not above controversy.
Even apart from neo-naturallaw adherents, it is often argued that the values
of the law are reasoned decisions based on a careful assembling of facts and
their evaluation, the absence of arbitrariness, the provision of standards and
criteria so that there is predictability of action on the part of state and other
authorities. Such an elaboration of legal values immediately highlights the
dilemma for the legal systern. In the attempt to maintain the relevance of the
legal system, lawyers may seek to make law more instrumental, a technique to
further the aims of economic decision-makers. In this task, they either
provide for wide and rather unregulated discretion, or end up with a large
number of ad I70C rules and institutions, unconnected by any general
principles. They are thus forced inta a compromise with what are regarded as
the basic values of the law. 60 Whether the situation need be quite so
paradoxical or contradictory and whether a blend of skilIs, imagination and
commitment can provide a combination of relevance and legal values is a
question which cannot be answered here. But that publicenterprises raise the
question in an increasingly acute form cannot be doubted.
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I. See Fedder, "Counterreform" in Stavenhagen (ed.), Agrarian Problems and Peasant
Movements in Latin America, 1970. Fedder's study deals, interalia, with public agencies charged
to implement programmes of land reform.
2. It can be said in general that there are two schools of thought on why public enterprise has
been largely unsuccessful. One looks at the structure of the enterprises, the lack of manageriaI
capacity, and governmental interference and political corruption. For examples of this
approach, see Pozen, "P1)lblic Corporations in Ghana: A Case Study in Legal Importation", in
1972 Wisconsin Law Review 802-844; and the essays on public enterprise in A.H. Rweyemamu
and G. Hyden, A Decade of Public Administration in Africa, 1975. The other school attributes
the failure to the negative influences of foreign capitaIist interests and the dependency of the
third world countries on the international economic system. Examples of this approach indude
Issa Shivji, "Capitaiism Uniimited: Public CAlrporations in Partnership with Multinational
Corporations", Vol. 3 The AJrican Review (1973) 359-381; Kwesi Botchwey, "The Dynamics of
Public On-porate Acitivty in Contemporary Africa" (unpublished paper).
3. See Friedmann, "Public and Private Enterprise in Mixed Economies: Some Comparative
Observations", in W. Friedmann, Public and Private EntertJrise in iYlixed Economi~. 1974.
4. R.B. Seidman, "Contraet Law, the Free Market and State Intervention: A .Turisprudential
Perspective", Vol. VII Journal of Economic Issues (1973) 553-575. Seidman probably
underestimates the surplus retained by Ghana's cocoa farmers. There is some evidence that cocoa
generated considerable income for a dass of cocoa farmers. See Polly Hill, The Migrant CocoaFanners of Southem Ghana, 1963; R. Filch and M. Oppenheim, Ghana: End of An Illusion, 1966,
5. For a detailed study of how this has been done for Kenya, see P. Nowrojee, "Public enterprise
and cooperatives in Kenya and Tanzania: Somecomparative illustrations", Vol. 5 Eastem Africa
Law Review (1972) 141-175. In the Gull states, the availabilityof large oil surpluses has led to the
establishment of several public enterprises, but their purpose is to create a private sector
economy. See M. Sadik, "Public Enterprises ancl Development" in Bahrain, Kuwait, Qatar, the
U.A.E., and Saudi Arabia (mimeo., 1976, Kuwait).
6. Various sub-issues arise. What is to be the mix between public and private sectors? Shoulcla
government aim at a 100 per cent ownership of a limitecl numberof enterprises or a smaller share
of alarger nUlnber of enterprises? How far shoulcl the regulatory mechanism be relaxed in its
application to the state sector? For a cliscussion of same of these issues, see E. Penrose,
"Ownership and Control: Multinational Firms in Less Developecl Countries", in G. Helleiner,
A Divided World, 1976, ancl R.H. Green "The Peripheral African Economy ancl the MNC", in
c:. Wiclstrancl, (ecl.), Multinational Firms in Africa, 1975.
7. Uncler the recent changes in economic systems of several socialist countries, there is now
consiclerable reliance on the regulatory mechanism although the basis of ownership remains
public. See Eörsi and Hannathy (eds,), Law and Economic Reform in Socialist Countries, 1971.
There are indications that Tanzania, which has a substantiai public sector, is beginning to
employ the regulatory mechanism for the public seetor, e.g., The Prices Act (1973) ancl the
Companies (Regulation of Dividends ancl Surpluses ancl MiseelIaneous Provisions) Act (1972).
8. Gunnar Myrdal, "Operational Controis over the Private Seetor", in The Asian Drama, Vol.
II, 1968.
9. Y.P. Ghai, "East African Inclustrial Licensing Council: A Device for the Regional
Allocation of Industry?", Vol. XII journal of Common Market Stud (1974) 265-295.
10. For a defence of discretionary controls, see R.H. Green, "Law, Laws and Public Enterprise
Planning in Africa", in this volume.
Il. As Myrdal puts it, this is like driving a ear with the accelerator pushecl to the floor but with
the hrakes on, p. 92.'>, ap. ciL
12. For Kenya, see Nowro]ee; for Malaysia, see Jagincler Singh, "Public Enterprises ancl their
Legal Structure in Malaysia", in Law and Public En terprise in Asia. International Legal Centre,
1976.
13. In Kenya's case, the constitutional provisions of equal protection would rencler it difficult
to apply the regulatory mechanism in the way it was really intencled, i.e., tocliscriminate against
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all Asians whether citizens or not. See Fenzades v. Kericho Liquor Licensing Court (1968) E.A.
640. MahdlOa v. City Council of Nairobi (1968) E.A. 406; Shah Vershi DelOji V. The Transport
Licensing Board 1970 E.A. 631.
14. R.H. Green. "Economic Inclependence and Economic OJ-operation". in D.P. Ghai (ed.).
Economic Inde/Jendence in Africa, 1973. Cr. views in Penrose, op. cit. (foomote 6). Hanson
argues that the proliferation of enterprises poses a problem of clireetive ancl co-ordination which
"might weIl tax the capacity of the most competent of bureaucracies". Public Enterprise and
Economic Develo/Jment. 1965, p. 349.
15. See J. Saul. "The Political Aspects of Economic Independence". in D.P. Ghai, op. cit..
Shivji, op. cit.. G.F.A. Sawyerr. "Multinational Corporations and Development: Thecaseof the
Rubber Indusny in Ghana" in this volume.
16. Fitch ancl Oppenheim. op. cit.
17. I am indebted to Professor T.C. Daintith for the concept of economic power. in a private
communication. See his paper, "Public Law and Economic Planning". Journal of Business
Law. Jan. 1974. 9-22.
18. The concept of the autonomy of the legal system is difficult and sOlnewhat icleologically
charged. I use it to mean not that the legal system is completely separate from and independent of
the political and economic systems (which it clearly is not), but that a legal system is a form of
decentralised decision-making in which by and large rules are establishecl in aclvance and
decision-making institlltions apply these rllles in coming to a decision. Although this is a
simplified deseription. it suggests that once the norms have been established. there is littleclay to
day. acl hoc intervention in the institutions. The autonomy of the system is reclucecl as the
government relies upon more direet forms of intervention and direetion.
19. This point has aheady been touched on. For a discussion of state intervention in colonial
East Africa see E.A. Brett. Colonialism and Underdevelo/JIIlent in East Africa, 1973.
20. For an attempt to formulate the functions of the state in capita list development, see Robin
Murray. ',The Internationalisation of Capital and the Nation State", 67 New Left Review
May-J une 1971, 84-109.
21. See Salll and Loxely. "The Political Economy of Parastatais". Vol. 5 Eastern Africa Law
Review (1972) 9-37. for an attempt to place the public sector in the political economy context.
22. Issa Shivji, Class Struggles in Tanzania. 1976. Shivji argues that it was necessary for the
African petty-bollrgeoisie in Tanzania to lise the state to nationalize industry and to restriet
aetivities in the private sector as a means of enriching and entrenching itsell (as opposed, for
example. to the silllation in Kenya where the same class has been able to promote its interesls
throllgh the private sector) because it was a weak group with a pOOl' economic base due to the
relatively limited colonial penetration in Tanzania. (John Saul has qllestioned this thesis. by
arglling that the immigrant commercial and industrial groups in Tanzania were also
correspondingly weakel' than their Kenya counterpans, "The State in Post-Colonial Societies:
Tanzania" (pp. 361-3(2) in Milibancl ancl SavilIe (eds.), Socialist Register. 1(74). What is more
probilble is not that public enterprise was used to en trench the group (class?) in question. but that
once pllblic enterprises were established (for nationalist or socialist reasons). elements of the
bureaucracy tendecl to lise them to enhance their own privileges.
The lise by the bllreaueracy of the mechanism of the state to enhance its own interests has also
been noted by Clallde Meillasoux in i\lali. He writes. "Once established in a governmental
position. this social body (i.e., the bllreaucracy) had to take several steps, both to gain cenain
positions of controi in the modern economy and to eliminatl' opposition spreading from the
Malian hisloricai classes. Oneof the first steps was to infiltrate the national economy through the
CITation of a nationalized economic seetor. This \Vas done linder the labeI of "socialism" which
provided them with a convenient ideology to bring theeconomy under theircontrol. supposedly
on behall of the entire population. "Socialism" pennitted them to put the bureaucracy into the
position of a management board of a kind of State corporation". p. 106. "A (:lass Analysis of the
Bureaucratic Process in Mali". The Jou 1'110 I of DeZ'elo/Jlnent Sludies. 1970. Vol. 6. No. 2 (97-11 O).
23. Colin Leys. Underdevelo/Jlnent in Kenya: The Political Econol71V of Neo-Colonialism.
197'l. ('sp. chap. ,,.
24. Fitch and Oppenheim, op. cit.
24a. The use of public enterprises 101 political patronage and other political purposes is the
theme of many official enquiries ancl commissions in West Africa. Oncof the best kno",n of these
is the Cnker Commission of lnqwry inlo the affairs of Certam Statulory Cor/)(uations in Westem
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Nigeria (1962), which alleged widespread use of public elllerprise and lheir funds to suppon
Chief ,\\\'OIOl\'O'S Anion Pany. In lhe lhen Eastern Nigeria, Azikiwe was accused of similar
pranices. Reporl of the Tribllnal AIJjJointed to fnquire into AI/egations Refleeling in the
Official Condllel of Ihe Premier of, and Gertain Persons Holding Ministerial and Olher Public
Offices in Ihe Eastern Region of Nigeria, 1957. London.
2'). .J .0. lldoj i. "Some i\Ieasures for Improving Performance and i\Ianagement of the Public
Enlerprisc,··. in Rwe)'emamu and H)'den. ap. cil.. at p. 2,18-249. "A possible saluIian lies in lhe
CITation of a few sinecure pas IS which politicians can fill at lheir pleasure. Whal is being
suggesled is sO'llelhing like lhe POSl of l he Keeper of the Tower of London or lhal of honorar)'
ch;linnan nf lhe Frcnch paraslalai bodies. The POSlS carr)' good salaries bUl hardl)' an)'
rl·,pon,i bi Iil y."
21l. l kinz Schulle. "l'Ilblic CorpOlalions and developmenl: Thecaseof lhe Nonhern Nigerian
Dl'\'l'lopml'lll Corporalion", Vol. IX, East Africa jOllrnal (April 1972). pp. 21-27.
26a. BUl seeShivji. ap. Cil .. Hamza Alavi. "TheStale in Post-Colonial Societies-Pakistan and
Bangladr,>h'·. in New Left Review 74 (Jui)'-August 1972) pp. 59-81, and John Saul, "ThrStale in
Posl-Colonial Socielies: Tanzania". in i\Iiliband and SavilIe (rds.), The Socialist Register, 1974,
pp. 'H9-372.
26b. Thus Shivji treats lhr bureaucrals and political and pan)' kaders as onr group, although
iu 1970 in his Tal/wnia: The Silenl elass Struggle. he had made a dislinclion between thr
bureaunals and lhe pan)' Iraders. Hr had also made a distinction brlween thr "economic
bureaunals". i.e.. lhr managrrs of the public enlerprises, and the civil servanIS, and had
I'rl'd;Cled lhal lhe former would dominalr the laller. In Tanzania, as wrll as some olher
cnlllllr;es. thr civil sen'allls in fan have tried to krep a finn cOlllrol over the managers of lhe
,'ul''I'pri,e'i. and have been among the chief groups lO allack. and reduce, Ihe privileges of the
1;1I1<·r. Onlhis point. sel' ;llso i\I.F. All'. Public Elllerprisesand De\'elopmelll in Lebanon, (Legal
;lIld :'IIanagrrial AspeCls) (mimeo.. 1976. The Arab Pl;ullling Inslilute, Kuwait).
27.The referrnce is 10 i\Iarx's analysis in lhe Eighlel'nth Brunwire of Louis Bonaparte, 1852.
2ltShivji. Saul. op. cil.
~(l. (;""'11. "1.<1,,'. Ll"', <lnd Publ;, Erll"lpri,,~ I'lanning in ..\Iri(a". op. cil.
,\O. L,~y'i. op. cil.. p. 191.
'IOa. Tamits Szentes. "Sta lUS Quo and Socialism". in The Silen t ClassStruggle, 1973, al p. 102.
,II. See NO\\Tojee. op. cil. For an accounl of lhe Slructure of slate inslilulions for help to
Filrop";1Il LlI'IlH'l'> in (olonial l(env;1. ,,'l' (;hai and i\Iu\uslan. /JlIblic Law and Polilical Change
in /·;mya. 1971. ch;lJ). III.
,Ila. For an altempl !O compare the size of thr public and private secLOrs in Africa, see Charles
h;1I1k. "l'Ilblic and Privale Enlrrprise in Africa". in G. Ranis (ed.), Govel'llmel/I and Economic
Del'elnlnl/rnt. 1971.
,12. For lhe growing literaluH' on the subjrcl. see A.G. Frank. "The Developmenl of
l'ndl'rden·lnplIlenl". in his Latin America: L'nderdevelopmenl or Revollltion, 1969; Walter
Rodne\'. Hnw E/lrrJIJe Underdel'elolJt'd Africa. 1972: Brell. op. cil.
:rl. Sel'. e.g.. BOldl\\,('\·. op. cit .. Shi\ji. "Capilaiism l'nlimiled.
. op. CU.
'll. Samil ..\m in. in \I'id'ilrand. '" 1/lt illatiollal Firlllsop. ei l.. Jaler. Pil/age of the Third fIlorid,
19liH and IlIIlJerialislII iII SeIxIIties. 1972.
:1;-,. Sel' Creen in \\,idstrand. op. Cil.. for lhe poinl thaI man)' i\INCs arr moving away from
din', t physi, al inn·slmrnl.
:IIi. Sel' Shivji. "Capilaiism lInlimiled.
.... op. cil.. Sa\\'yerr. op. cil., Coulson, "Blood
SIll k ini!; Contr;IClS". mimro .. 1972. and "The Fcniliser FaClorY".llJaji Maji, no. 8(1972), p. 26;
Simon in ... Nal ion,t! isal ions and i\Ianageml'n l in Zam bia". Maji Maji no. 1 (1971), p. 23. For an
earlil'l' sllldy of fon'ign invcsllnent in lndia. see Kidron. ForeiglI flll'estments in /ndia, 1965.
:l7, II a coill'l'elll long'll'l'm strateg)' is devised. joint ventures can playa useflll rok in the
IranSIlionai pniod. See lhe r\ndean Pan stralegl' on lhe evenlual dissoiution of joil1l venlures in
fan)1I1 nf fullv o\l'lwd localenlerprises.
:IK Th is doe, 1I0t mean lhal onl' is nOL jmt ified iII choosini!; crnain goals as desirable anc!using
Ihem a'i' I ileria for ,I CI iliqur of exisling policies. Indeed il is in large pan due LO lhis approach
lhal till' lrur nalure of public rUlerpri'ir has been exposed. But an examination of public
l·II11·,pri'ie'i iII a (Olllllry \\'ith capilalisl orielllalion does not trilus the limils of lhe socialist
[lOI"luial of public rllt"l pI isrs.
'IHa. This is for examplr argued in C. Frank. op. cil.. and Gerald Helleiner, Peasa Il t
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AgriCIIIIl/re, GOl/emment and Economic Growth iII Nigeria, 1966, p. 261. The argument is that
the private partner is illleresed in profits, andlherefore concerned aboul efficiency. II should be
pointed out, however, that a great deal may depend on the precise formula for the division of
profits bet ween the governmelll and the privatc partner, as weil as olher fees, etc, due LO the laller.
If the private partner is responsible for purchase of equipment, provision of management
services, etc., it may seek to maximise its profits through exorbi tant charges on lhese rather than
through increase in the profits of the enlerprise.
39. An ECA conference on the Roll' of Public Enterprises in Planning and Plan
Implementation (E/CN. 14/463) (1969) concluded that planning agencies fail to conduct
feasibililY studies and failLO consult elllerprises about projects they wcrc to implement, para. 14.
40. Il is unnecessary LO refer to the vast literalure on planning. For the discussion of p!anning
as a process, see Helleiner, "Beyond Growth Rates and Plan Volumes-Planning for Africa in
lhe 1970s" jOl/mal of Modem African Stl/dies, Vol 10, No. 3, 1972, pp. 333-55. For a view that
"five year plan" planning should be abandoned, see Waide, "Planningand Annual Planningas
an Administrative Process", in Planning in Tanzania ed A.H. Rweyemamu and B. U. MlI'ansasu,
1974.
41. For a preliminary discussion of the relationship belll'een law and ideo!ogy, see Ghai,
"Notes Towards a Theory of Law and Ideology: Tanzanian Perspectivcs", Vol. Xl (no 2) East
African Law jOl/mal (1975).
42. See for example the repan of the Asian Colloquim on Public Corporations (held in
Colombo, 1974), footnote 12.
43. For a good account of the plan and ilS status in and impact on the law, see K. Kalzarov,
Theory of Nationalisat ian, 1964, Seetion IV. Katzarov deals wi lh I he system bcfare the economic
changes in socialist countries. For a recent account see Eörsi and Harmathy, op. cil. (footnote 7)
and SarkOlY, "The Legal StalUS of Statc lnterprises in the Socialisl Countries, with special
reference LO Hungary", in this volume.
43a. The situation in Tunisia may be a Iitt!nlifferenl. "The object ives and I hl' performances of
the plan have a quasi-imperative character. The public enterprise. as weil as all the rest in this
senor. have to achieve their objeclives except in case of a force-majeur. If theTunisian Plan has a
ralher general character. it is nevenheless adopted by a lall'. The plan Lhen becomes of quasiimperat ive character in so far as it more or less contains defini le obi igations and objenives II'hich
may confronltheeconomicoperators", M.H. Taieb, M, ben Abdel Salam & M. Moal1a in "Public
Enterprises and Development in the Republic of Tunisia" at p. II (1976. Kuwait, mimeo.).
44. For slUdies of the relationship betweell the plan and lhe public sector in Tanzania, see
Loxley, "Financial Planning and Controi in Tanzania", and Packard, "Managemetll and
Controi of Parastatai Organisations". buth in Towards Socialist Planning, ed. by LJchumi
Editorial Board, 1972.
45. See R. Turkson, "The applicability of the Companies Code, 1963 (Act 179) to Public
Corporations" University of Ghana Law fal/mai, Vol. X, No. I, 1973, pp. 65-73. See also the
discussion on this question in Katende, Chesterman, Thomas and Mann, The Law of Bl/siness
Organisations in Eastem and Central Africa, 1976, chap. XIV, esp. as regards the position of the
Uganda Developmelll Corporalion.
46. Hanson, op. cil., p. 337.
47. Pozen, op. cil. Il is probable that POlen exaggerates the infiuence of the form, and hl'
cenainly underplays the significance of the economic factors. Hl' also suggests that notions like
the importance of the legal SU'uClure of public enterprise are responsible for drawing talellled
sludenls to law away from other more useful subjecls. The recruitment to the legal profession,
however, is more likely to be determined by the market forces and the rates of compensation. The
question of the legal structure of enterprises is a matter of concern largely to the "public sector"
of the legal profession, which has always had difficulty allracting lawyers, as opposed LO a rather
large private practising bar. See a forthcoming study of the Ghanian legal profession by Robin
Luckham.
48. Karl Renner, The Institl/tions of Private Law and their Social Ftlllclions, 1949, page 217.
49. Same Problems in the Organisations and Administration of PI/blic Enler/Jrises in the
Indl/strial Field, 1954, p. 18.
50. Report of the United Nations Seminar on the Organisation and Administration of Pl/blic
Enter/Jrises, 1967, p. 9.
51. Green, "Historical, Decision Taking and Firm Dimensions", nates at the workshop on
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public elllerprise. Accra, 1975. The follo\\'ing aCCOUIll of Lhe NaLional DevelopmenL CorporaLion
dra\\'s in large on from these nOLes. The nOLes in an e!abOJ'ated form appear in this volume,
52, Some perspectives on form and substance may be gleaned from the study of the
developmenL of Lhe company in Lhe common law of England. Here LO a large extent the
de\"<~lopmenL of the economic forces required panicular forms, especially of incorporaLion and
limiled IiabililY. The forms. ho\\'ever, were nOL immediaLely fonhcoming, and various devices
\\'ere used LO get round Lhe problems arising from Lheir absence, some of which devices sLill
remain in u e. although better allernatives are now available. EvenLually, however, the force of
economic faetors led LO Lhe eSLablishmenL of the general principles of incorporaLion and limited
Iiabilily. The force of the economic faClors is also een in the faClthaL it is nowaccepted that in
Lhe fast changing economy and its organisation, regldar periodic revie\\'s of the company form
and la\\' ,Ile e ~ential. The colllrast with the public corporaLions in Lhe developingcoulllries is
that in Lhe laLler case, the form has emerged before the economic factors relevam LO it have
crysLalli ed. For a brie[ aCCOunL of Lhe developmenL of the company law in England, see LGB
GO\"er, The Principles of Modem Company Law, 3rd ed., 1969.
53. K.E. vendsen, "Decision i\laking in the DC", reprillled in Cliffe and Saul, Socialism in
Tanlimia, vol. 2, 1973, pp. 89-96.
53a. See unpublished paper by Dina Sheikh El Din Osman, "Public CorporaLions in the
Sudan"' (197.1).
53b. Pozen, op.ci!., p 819.
5'1. For a good general survey of Lhe legal issues around public enterprise, see W. Friedmann,
"Public Enlerprises", in Iniemaiionai Encyclo/Jedia of Com/Jaralive Law, 1974.
55. II is orten hoslile, aL leasL LO begin wilh. Cr. Ihe provision in French law (of 1791) ",hich has
been inlerpreted 10 Illcan thaL the StaLe and local governmenLs may not creaLe business enlerprises
Lhe exisll'nce of which would resull in a disLonion of markel equalily. See R. Drago's chapLer in
W. Friedmann, PI/blic Enler/Hise in Mixed Econoll1ies, op. ciL.
55a. Palrick McAuslan has queried this formulalion, and suggested an allernative hYPoLhesis.
"The analogy Ihe couns used in developing rules abouL 'commercial' public corporaLions was
drawll from uncommercial public corporalions, i.e. corporate local authoriLies. These ",ere
'inferior' bodies to couns and could be comrolled via ceniorari etc. These in Lurn derived from
1101 iOIl~ ",hich (ame inLO being ",hen Ihe central governmem-couns, Council, eLc-was
eXlending ilS conu'ol over auLOnomous or would be aulonomous loeal governmenls in the
sixleenth cenLur)' etc. Hence Lhe public corporalion \\'as (and is?) seen as a governmenLal body
\\'hi, h i~ 'nalllrally' ~ubordinaLe LO celllral government and its couns-iL is not seen as an
extension 01 governmenL at all."' (Pri"ate communication.)
'i.'ih. Sillce H idgr 1'. Baldwin (196~) A. C. ~O. Lhe Engl ish couns have extended the scope of
judicial levie\\' over administrati,'e discretion. The couns in many de"eloping countries which
inheriLed Ihe common la\\' sLill remain ralher passive. Even in Britain, Lhe couns have not
become ill\'oh-ed in many new areas of economic activit)' or planning. See generally, Sir Leslie
Scannan. Enlish Law-The I\ew Dimensions, 19H.
56. In one sense the lack of a formal division beL\\'een public and private la\\' in the common
la\\' ha~ faci lilatedlhe accommodaLion of publ ic enLerprise. esp. since iL is not necessary to worry
aboul jurisdietionai problems. See Friedmann, op. ciL.. (footnoLe 54). On the oLher hand, Lhere
have been difficulties in Lhe common law based couns in Tanzania in bringing special rules of
liabiliLy for public servanLS for corruption and some oLher criminal conduct LO bear upon the
employees of Lhe public elllerprises. See James and Ligunya, "OrganisalionaI relaLionshipsand
dl(' controI of parasLalals in Tanzania", in Vol. 5 Easlem Africa Law Review (1972), esp. pp.
~ 1-~3.

56a. For slIch insLilUtionalizaLion i, ofLen possible. Although wriLing in a somewhatdifferenL
COnlexl, Kenneth C. Davis' sLatemelll is apposile herc. "MOSL new administraLivesubjecL maLler,
however, must al firsl be commiued to disCl'etion because no one is able LO wriLe rules or even
mean ingful slandards. BUL as adminislraLors exercise discreLion, Lhey solve some of Lhe recurring
problems. Then they naLurally follow precedenls, for Lhey find iI inefficienL LO reLhink a quesLion
Lhey hav(' once resolved LO Lheir own saLisfacLion, in absence of special reason LO do so. The
preceden IS accordingly grow, the opinions are soon sLaLing same sLandards or oLher guides, and
Ihe mo\'emenl may go on LOward principles and. for some subjects, rules.
"'The nOl 111<1 I progression fonn ungllided disClTtion LO some use of precedents to c!arificaLion
of ~1<lllllard~ lO grealrr use of precedenls 10 discQ\'ery of principles and finally LO formulation of
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rules is a phenomenon of major importance." The quolalion is from his Discretionary jtlstice,
1971, p. 108.
57. I have elsewhere argued thal il is more realislic lO look at constitulions in Africa as means
and instruments of polilical manipulalion lhan as aUlOnomous systems of normative rules and
principles. See Ghai, "Constiluions and lhe Policital Order in East Africa", Vol. 21
International and Comparative Law Qtlarterly (1972) pp. 403-433.
58. This issue is disCLIssed in Ghai, "Noles Towards. .", op. cit., fOOlnole 4\.
59. On this point, see Legal Edtlcation in a Changing World, 1975, and Law and Deuelopment,
1974.
60. The poinl is PUl as fellows by Daintith, "Public law provides, at one and the same time, the
framework for the Governmental ta k of eco;lomic management, and one of the instruments
with which lhat task is carried on. Between these lWO rales, the framework rale and the
instrumentality role, a delicale balance must be kept. Frameworks imply restriction; if this role is
neglected, and the framework becomes unduly flexible or shapless, then the values which lhe
institution of the law itself protects-freedom from arbitrariness, prediclability of State
action-may be jeopardised. If, on the other hand we concentrate all our attention on these values,
as \Vhigs like Dicey and neo-liberals like Hayek ",ould have us do, lhen we may impair the
capacilY of the law to serve as an instrumenl of economic public policy and conseqllently hinder
lhe achievement of our economic objeclives", op. cit., p. 10. In many developing countries, lhe
conseC]uence in the second situation is not so much lhat economicobjectives will be hindered, as
lhat the law will be progressively disregarded and come under further conlempt. For suggeslions
of a proper balance between the needs of planning and disCl'elion and the "alues of law, see
JP. W.B. McAlIslan, "The Plan, The Planners and lhe Lawyers", Ptlblic Law, 1971, pp. 247275.
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Law, Laws and Public Enterprise
Planning in Africa
Preliminary analytical notes towards more
productive interaction
The pllrpose of society is man; but in order to serve man there must be a social
organization of economic activities which is conducive to the greater productian
of things useflll for the material and spiritllal welfare of man. This means that it
may weil be a function of society to organise and sustain effieient economie
organisation and prodnction techniques even when these are in themselves
unpleasant or restrictive.
Mwalimll j.K. Nyerere
UhurLl na Umoja

Time that is intolerant in a week
Of abealItiful physiqlle
Worships langnage and forgives
Everyane by whom it lives.
W. H. Anden
Twenty years...
Trying to learn to nse words and every attempt
Is a wholly new start, alltl a different kind of failure
Becallse one has on ly leanlt to get the better of words
For the thing one no longer has to sal', or the way in whieh
One is no longer disposed to say il. And so each ventnre
Is a new beginning, a raid on the inarticlllate..
T. S. Eliot

I. Substance and style: Law and legal
instruments
Economic planning and public enterprises are primarily aspects of political
economy - broadly defined - not categories for referencing laws. Therefore
the prime requirement of legal instruments to provide for the creation,
operation and regulation of public enterprises is that they contribute to
achieving the political economic aims of the decision-takers calling for and
enacting the instruments.
This is no way detracts from the importance of the professionallegal input
nor from the potentially crucial roles of wording and style. Simplicity in
drafting at the price of complexity in operation is a danger lawyers should be
particularly able to warn against and help to avert, as is the easy path of
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creating structures which work well so long as riothing goes wrong but which
have no provisions for dealing with contingencies because the time and effort
to think through what could go wrong and how to deal with it was not
invested at the formulation stage.
However, it is important to realize that economic planning legislation in
general and that relating to public corporations in particular is-at least in
Africa-unlikely to be tested by use in courtas opposed to by useability in the
hands of decision-takers, managers, workers, partners and clients. The use of
a legal instrument in court is almost never a dominant and rarely even a
central consideration. 1 Intelligibility to decision-takers and to managersboth in the civil service proper and in productive enterprises (public or
private)-should always be given priori ty attention. The use of the legislative
document as an ideological and educational device is also often potentially
significant and requires that at least the basic provisions be intelligible to the
"man in the street" (or" the farm").
This approach presupposes a socio-political role for law as weil as a
narrowly functional one. In a mixed economy some framework of economic
rules is needed for public-private sector relation ordering and even in a
dominantly public sector economy some guidelines for individual transaction patterns and a set of lines of authority and interaction among
institutions are needed to avoid either total con fusion or endless reinvention
of the underlying elements of contraet and company law. However, these
purposes could be served by administrative directives of a form similar tosay-the GeneralOrders of the former colonial services of anglophonic
Africa and of most of their successor national civil services. If one is to make a
case for law, as usually understood, in the economic planning and
management field something broader and deeper than administrative and
manageriai efficiency must be advanced. If economic law really is, or should
be, a spicies of administrative directive formulation, and nothing more, then
the present nature of the lawmaking process and the legal profession in Africa
are-at least in the economic law field-quite whimsically and expensively
grandiose, expensive, obscurantist and inefficienl.
The role of providing a structure of predictability, order and presentation
of some operational embodiments of socio-political and political economic
goals is a broader one than that of givingadministrative directions good for a
particular time and place. It is not a role played solely by individual legal
instruments as such but also by the totality of such instruments-a roleof law
as opposed to laws.
In a negative sense this role provides a set of parameters beyond which
conduct will be penalized. Passively it sets out types of action which will be
seen as formally correct. Positively it provides guidance as to forms and
contents of conduct which are viewed as actively desiTable. The positive
aspect of this role is evidently oveTtly ideological (propagandistic if one
prefers) and usually turns on preambles and broad guidelines intended to
inform specified conduet more than on hard and fast provisions which can be
adjudicated, e.g. the Tanzania Price Commission Act of 1973 sets out a series
of political and socio-economic goals and another set of broad analytical
procedures to inform the Price Commission's work. Except in case of really
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gross abuse the principles (and even the procedures) are hardly subject to
j udiciai review even in princi ple.
onetheless, they have very dearIy
informed the way in which the Commission and its staff have approached
their task and taken their decisions. 2
This broader role of law is not a narrowly functional but a socio-political
validating, legitimizing, institutionalizing one. Il may be less critical in
respect of economic planning and public enterprises than in some other fields
but that is not self evident if economic planning and public enterprises
occupy central roles in the economy and are pervasive in the society. If
administrative regulations were public; formed a consistent, complete
system; were promulgated and altered in known, standard ways by bodies
whose legitimacy was accepted, then they could play this role but that type of
administrative regulation system would be doser to being a system of law
than to what one normally thinks of as administrative rules. Equally were
single party political statements of principle to meet the same tests and that of
being articulated to provide predictable guidance in specific cases they too
could substitute for at least many laws (induding those on economic
planning and public enterprises) but again by becoming in themselves a legal
system. 3
This role of law requires some stability of the whole body of legal
instruments. Il does not mean that individual instruments may not bealtered
(and multiplied). The more rapid the socio-political change, the more rapid
the legal embodiment of such changes required. However, itdoes require that
the process and nature of change be inteIligible and that at any one time a
reasonably clear and operational set of legal instruments exists.
Equally it requires that those primariIy affected by particular legal
instruments (induding the intended beneficiaries) be able to understand
them to the extent necessary to comprehend their goais, avoid proscribed and
adhere to prescribed conduct and appeal to the law if the benefits it is
intended to prov ide them are being witheld by an individual's or a legal
entity's not complying with the law. This does not mean every man "in the
street" or "on the farm" must be able to read (or hear) and construe every
clause of every legal instrument but it does require greater care to ensure that
legal instruments themselves are intelligible and that accurate summaries of
key goals and provisions are avaiIable in lay language. What is required
varies from act to act and provision to provision. W'hat constitutes unlawful
pricing and how to report it must be intelligible to the broad mass of buyers if
mass consumer goods price controi legislation is to work. How to compute
special capital allowances on investment in mining may be set out in
language which requires professionallegal interpretation so long as both the
mining concerns and tax authorities involved are aware of the provisions
(and their general import) and do have access to legal advice. Such provisions
would not be suitable if a large number of individual prospectors and miners
were covered by them; they do not have effective access to legal advice nor do
the local level tax officers with whom they deal.
This is not to argue that economic law does not need to be functional in the
narrow managerialladministrative sense. If it fails at that level, it is rather
unlikely to be able to have any deeper or broader socio-political meaning or
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impacl. Il is to argue thatthe tendency, notleast among lawyers, to view the
legal roll" in economic legislatian as analogous to that of the camputer
programmer who translates a generalistlanguage inta a camputer language
and back is counterproductive, again not least for lawyers. Even at the
narrowly functionallevel, different socio-economic and socio-political goals
and systems have-or should have-much mare formal and substantive
impaCl on law than similar variations do on Cobal or Fortran. More generally
if law-as understood in either the Ah-ican branch of the Western legal
tradition or in African historic sellings-is to be integrally relevant to
economic development and planning it will need lO transcend the purel)'
administrative manageriai funClional level.~

II. Economic planning, structure and law
in Africa
The nature of the probable inconsistency of present economic law with itseif
as weil as its context is complex not simple. The situation is by no means one
of a coherent, imported, European capitaiist economic legal base.
First, much of the colonial legislation-perhaps more particularly in
anglophonic Africa-is archaic in tenns of its countries of origin's present
legisIation. Much of it-at least in ex-British colonies-is founded on British
Acts of 1890-1939 with rather haphazard patchwork to update or adapl. Il is
rather doubtful whether the law is a good field for the use of" second-hand
machinery". If that is to be contended seriously, much more evidence is
required.
Second, while the apparent imported legal framework-especially when
archaic-is not only intended as' the superstructure for a capitaiist state but
ovenly for a basically unplanned one characterised by effective competition
among capitaiists,' that never was the actual colonial economic structure.
I\lercantilist, oligopolist, oligopsonist and bureaucratic interventionist
elements were always critical in African colonial economies. Similarly the
relation of the business interests and the administration was rather different
in the colon)' and the metropol is and complicated by the fact that the key
African territorial actors (including the colonial state) had limited-albeit
not negligible-autonomy.6
As a result a very large body of positive direct (e.g. requiring cultivation of
panicular crops), negative direct (e.g. forbidding cultivation), positive
indirect (e.g. head tax to "induce" labour flows), negative indirect (e.g.
forbidding debt enfarcement against Ah'icans and thus impeding credit
availability to would-be businessmen), detailed, restrictionist licensing (e.g.
limiting the number of-say-oil crushing milis to prevent "excessive"
competition), and equally detailed, selective subsidies (e.g. crop income level
guarantees to seltlers de facto insuring against weather and price fluctuations) laws came inta being. An administered economy of a neo-mercantilist
pallern was the concept behind this body of law, albeit only in special cases

52

Law, Laws and Public Enter/Jrise Planning

like the 1920s Guggisberg Plan in the Gold Coast was the macro concept
explicitly stated at al! and even then not in the legal instruments.
De facto this body of law sought detailed controI of the ec:onomy and was
administered on a discretionary basis with bureaucratic and political
convenience critical factors in its application.
Third, this body of interventionist administrative economic: law affec:ted
later ec:onomic legislation in three ways:
a. creating a setting in whic:h mic:ro-level state economic: c:ontrols and
incentives were the norm not the exception;
b, serving as the pattern on whic:h manI' subsequent laws were drafted (not
surprisingly sinc:e early colonial planning was usual!y a tidying up of mic:romerc:antilism not a radic:al shift to any new view of ec:onomic change);
c. fac:ilitating a patten1 in which state power and controI over it was, and
was seen to be, cruc:ial for private sec:tor economic: success and thereby
reinforcing tendencies to clientilisrn (including bribery in the narrow and
corruption in the broad sense) by relatively smal! or weak groups or
businesses and c:overt or overt redue:tion of the state to a client or junior
partner role by strong (usually external) firms and interest groups.
In respect of economic planning legislation proper there is probably a
divergence between franc:ophone and anglophone patterns, The fonner
appeal' to have much mene spec:ific: codific:ation and more legislated lllnbrella
bodies and the latter to depend much rnore on adapting budgetaryand fiscal
legislation,7
Fourth, the ways in whic:h inherited economic: laws have been modified are
both widell' divergent and-on the fac:e of it-puzzling. At one extreme
i\lgeria has literally revvritten all its laws, In the middle, Tanzania hasadded
a very large Illllnber of planning oriented Ae:ts and Orders whic:h radic:al!y
crossnlt literal!y unchanged or marginally altered company, contrae:t,
banking and insuranc:e acts, At the other extreme some states-e,g, Senegal,
Kenya-appeal' to have ae1cled more legislation formal!y at least wel! within
the colonial neo-mercantilist tradition,8 Another group of states-e.g.
Uganda, CAR-might be argued to have abandoned the c:ontent of a legal
system though they continue to promulgate economic laws often very much
in the imported colonial pattern,
At both extremes there is a danger of confusing form and substance,
Algeria's economic legislation is stil! detailed code law (with the combined
French and Islamic influences that is hardlI' surprising) and code law aimed
at controlling or influencing the decisions of civil and parastataI service
managers who have considerable discretiemary authority. Kenya's lack of
significant formal systemic change may mask rather greater alteration in
content and in the intended beneficiaries.
Equally there is a danger of reading more into individual decisions than is
jllstified. Tanzanian banking law is to al! intents and purpose the Bank of
Tanzania and the National Bank of Commerce Acts-the old Banking
Ordinance is superseded so fully no one bothers to repeal (let alone amend) il.
Labour legislation is scattered over haH a dozen Ae:ts, rather more statutOl-y
instruments and a number of paralegal documents because neither the
Ministry nor the Chief Parliamentary Draftsman's Office has given top
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priori ty to consolidating so long as the amalgam proved workable and the
desired approach to converting the paralegal areas to legal instruments less
than dear. The plethora of economic legislatian (and the heavy Treasury, as
opposed to Planning, involvement in micro economic and operationaI
planning legislatian) tums on the fact that the Treasury was "law oriented"
because of its inherited British budgetaryand fiscal procedures and micro and
sectoral economic oriented again partly because of the British tradition. The
degree to which it steadily promoted a series of Acts which in sum radically
altered the economic law subsystem again is dearly a mix of ideological,
institutionai and personal outlook factors. 9

HI. Ownership, power and law
The purpose of public sector ownership of productive enterprises, as well as
the share of public ownership, willlogically affect the appropriate form of
economic law. Colonial units often owned rather large chunks of the large
scale productive sector even outside the "public utility" field. They never saw
this as a transition to a socialist mode of productian with evident, and logical,
consequences for tl1eir economic legislatian. If public productive enterprises
are intended to serve-e.g. power, water, rail transport-and to fil! gaps ine.g. the Commonwealth Development Corporation and its African extended
family-a basically capitalist mode of productian, then a perfectly valid case
can be made for operating all of the enterprises under the normal companies
act and commerciallaw system. IO
On the other hand a single legal form may serve quite different purposes.
Government ownership of all land (i.e. abolition of freehold) is consistent
with modified African hereditable "use" tenure and/or with European long
term leaseholds. Security for improvements can be incorporated in either
case. However, it is also consistent with a phased transition to communal
agriculture with secure tenUl'e for the communes, to rigidly controlled quasicommunal systems with tenure at administrative pleasure or to state opera ted
collective farms. ll
Similarly the degree of decentralisation and/or of participatian desired
willlogically affect the nature of economic law whateveI' the dominant mode
of productian and the micro-ownership of a particular economic unit. The
more decentralised and participatory the intent of the decision-takers, the
more allocatian of authority-whether to parastatai boards or regional
development councils-is logically required and the less detailed the
appropriate central regulations (in law or administrative instructions). This
is not a mode of productian type ideological issue-the same contrast can be
seen between Soviet and Chinese administrative and planning law. 12
However, the more etatist (socialist, mercantilist, corporatist) the policy, the
more there will be a logical need for a binding framework within which
decisions are to be taken and for means to intervene to reverse delegated
decisions inconsistent with the framework.
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The nature of the power shift implied in agreater degree of coordinated
planning and broader public ownership is neither clearcut nor independent
of the dominant mode of production and the makeup of the dominant
political coalition. Whether it is a shift to administrative power is not by any
means clear nor uniform. The national administration normal ly has less
autonomy from national politicians than its colonial predecessors did from
their metropolitan political masters. Lumping parastatai managers and the
civil service proper as a single power group is not uniformly correet nor is the
group relative to (or from) whom the parastatai managers have gained power
identical in all countries-citizen businessmen, middle level expatriates
(whether Asian, Levantine, petit blanc or foreign African), traditional
colonial companies and/or major foreign enterprises (TNC's) are all
repre~en ted.
Formally state power has been increased in most cases especially vis-a.-vis
large enterprises. It has been put on a more coherent pattern in almost all.
Whether this represents a political or administrative power gain (or a tidying
up of a dependent relation with continuing- or new foreig-n economic units) is
a question of fact not of legal phraseology. Further, while the wording of
recent legislation may give some clues, determining whether a shift from an
administrative to a manageriai approach has taken place in either the civil or
the parastatai service requires much more than textual study. These
questions are critical to an understanding of the evolution of the meaning of
laws and of economic law in Ah'ican states. Purely textual study is likely to be
misleading because of the aiJ'eady noted neo-mercantilist colonial heritage
and ilS very gradual modification into the legal frame for late colonial
planning. Form is more likely to be imported than substance and still more
likely to be retained more or less intact.

IV. The legislative and planning processes
The role of legislative bodies in the substance of law-making is quite
evidently in a state of flux (not to say crisis) over a broader range of topics
than economic law and of countries than Africa. The underlying reasons
usually appeal' to relate to the concentration of political power in a more
limited number of hands and particularly in the hands of those politicians
who contl'ol administration. Most parliamentarians are neither significant
decision-takers or power brokers nor are they specialists able to influence the
legislative process by specialised knowledge. Whether they are effective two
way communicators who do, in that role, influence legislation is a different
question and one which is not easily testable, because such a role may be
played weil off the floor of a legisiati ve body and is unlikely to take the form
of amendments from the floor especially in respect of technically complex
legisiation.
To suppose economic planning is actually controlled by technocrats
(presumptively including lm<vyers), managers and/or administrators is
usually erroneous. In many cases they may weil be more influential than most
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pariiamentarians but only if most parliamentarians are not significant
politicians. Planning-assuming one is defining i t to ind ude the operational goal selection, resource allocation, implementation and revision stages as
weil as the technical formulation and formal presentationai ones-is
dominated by politicians and the economic interest groups to whom they
respond. The infiuential technocrat, administrator or manager is normally
either eammitted to (for whatever reason) serving a key politician, political
interest group, dass, firm and/or eeanomic interest group or he is in fact
himself a politician, dass, or interest group figure with a base beyond
technocracy, administration and management. Technocrats, administrators
and managers are critical because they can (sometimes and partially) bring
political and business aims to reality or let them wither away, not because
they are normally dominant decision-takers.
It is in principle true that an established technocratic-managerialadministrative elite could operate a state in is own class interests. The
Chinese mandarinate is at times cited as an example. This is not a likely
situation because such a dass would normally find both legi timacy and
charisma hard to come by and thus be very vulnerable to counter eaalitions,
uniess of course one defines the armed forces-police hierarchy as technocrats
and administrators. 13 The apparent cases in Africa-e.g. Egypt or Kenya-are
ones in which the bureaucracy is dosely linked with domestic and foreign
eeanomic interest groups and sub-classes and with the politicians who speak
for them. Evidentlya technocrat whose proposals fit a major politician's
goals and work out well will be able to exert major infiuence so long as his
perception of what is wanted, possible and necessary remains acute, no
externai disaster overtakes proposals identifiable with him, the politician or
political group he serves retains its power and no major political east is
associated with his infiuence. 14 So long and no longer.
Whether Africa is duttered with eeanomic legislation which is not
operational is one question. If this is the case (as it is), why is another. Defunct
legislation nobody bothers to repeal, abortive experiments superceded by
new attempts, formulations outrunning technical and manageriai capacity,
the daydreams of individual political or technical personnel which reached
the statute book more or less by chance, serious legislation whose
implementation has been blocked by vested interests and legislation passed as
a substitute for action are all non-operational but they are hardly identical in
their meaning in terms of political, legal, social and economic systems,
institutions and realities.
Legislation which was never intended to be operationalar was intended for
selective use as a political weapon rather than general application is notpace Myrdal-a good test of a "soft" state. Certainly a "soft" state will be
likely to have such laws but so does the USSR, which is hardly a 'soft" state.
Certainly widespread examples of this dass of laws do cany implications
about the attitudes of the dominant political eaalition to law but not
necessarily as to their ability to set and enforce eades of conduct in areas they
see as critica1.
The dass of serious legislatian blocked at the implementation stage (and, if
pervasive,15 that of legal forms in advance of operational capacity) are a much
56

Law, Laws and Public EntertJrise P/anning

surer test of a soft state unable to identify, codify and en force a uniform code
of discipline and/or fOITed to buy off "special" individuals, companies and
interest groups by giving extra (or il) legal exemption form the rules of law.

V. Automatic and discretionary provisions
Many lawyers tend to argue for maximum use of non-discretionary
provisions on the basis that they inerease certainty, reduce the possibilities for
corruption and other abuses, speed the process of decision-taking, and by
substituting a formal (does it fit?) for a substantive (what should be done?)
decision reduce the workload on administrators, managers and politicians.
In the field of economic legislation-globally as weil as in Africa-they are
fighting a rearguard action: delegated pmvers for subsidiary legisIation,
discretionary provisions and quasi-Iegal decision-taking bodies at least the
substance of whose decisions are not appealable to the normal judicial
process are expanding rapidly. Their growth is so general that the reasons can
hardly be limited to contempt for the law, distrust of lawyers, individual or
institutionai will for power for its own sake or for an easy life even though
these are sometimes only too evidently present.
Non-discretionary regulations are tools of externaI controI pure and
simple, not of management. At the extreme their legal advocates appeal' to be
seeking to generalise the criminal law to make all manageriaI and
administrative decisions either legally required or unlawful. That approach
ma.y be just practicable but it is neither an efficient way to manage change nor
compatible with faith in and respeet for law: it forces decisions which cannot
be seen to be fair and which are not efficient in their results.
The rule book approach to economic law common in Africa has three
origins: the criminallaw, administrative regulations and the somewhat odd
combination of order and neo-mercantilism purveyed by the colonial legal
system. Particularly in the economic lavvarea the system was by and large
opera ted by administrators and not by lawyers, let alone by an independent
judiciary. None of these heritages has much in common with modern
economic planning or public sector management, let alone the requirements
of a major public directly productive sector.
The diseretionary approach seeks to set a framework within which
judgement is to be used and genuine decisions taken. It is consistent with
management both within the.civil service proper and the public service more
generally defined to include the directly productive sector. Il is also consistent
with genuine decentralisation and participation-to achieve them in a nondiscretionary system would require a remarkable number of quasi-Iegislative
bodies at various territorial and institutionaI levels and same means for
coordi nati ng the detai Is as weil as the principles of their enactments. 16
The general use of non-diseretionary legal provisions is in fact most
appropriate for apolity which sees a very narrow state role in relation to
directly producti ve acti vity or for one which ,.vishes to gi ve virtually complete
autonomy to public direetly productive enterprises to act in the same way as
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they would if private. Il is not plausible for a state whose role is perceived as
inc! uding management of rapid change-social, political or economic-nor
[or a public directly productive sector envisaged as one o[ the main driving
[orces o[ nalional1y planned economic change.
The 1945-1965 Socialisl European cases are not by any means adequate
counler-arguments. The cenlralised analysis and communicalion capacity
needed to operate maleriai balances planning by direclive are not present in
A[rica nor are the levels o[ surveillance and coeJTion necessary lO en[orce
lhem. Funher the cosls o[ lhe cenlralised rule book system have been high and
led LO conslan t e[fons to ach ieve basic revision which have been walered down
or rejecled [or political, not technical or productive ef[iciency, reasons. The
Chinese and Yugoslav sys lems show very c!early lhal at broad [ramework to
guide decisions, substantiai manageriaI discretion wilhin lhe [ramework and
a limiled number of detailed controis are consistenl with national economic
planning in practice as weil as lheary. Finally, the Eastern European systems
do nol lilerally "enacl" lheir rule books as law-a high proportion are in the
inlermediale range o[ administralive regulalions and direclives which at
some level, usually below lhal o[ top polilical decision-lakers, do become
discrelionary. Formally, [or example, Hungarian public enlerprise law is
remarkably similar LO whal would emerge if exisling Tanzanian slatutes
relaling lO parastatals plus paralegal planning procedures [or them were
codified on a comprehensive, consistent basis. Indeed, i[ anything, the
Hungarian system provides wider discrelion and places more obligalions on
lhe slale. There is very little o[ lhe centrally sel detailed instruclion syslem of
lhe earlier period remaining in lhe presenllegislative frame-which is not to
say lhal il does nOL inc!ude lines o[ aUlhorily, controis and sanctions.
Many o[ the arguments [or non-discrelionary law as a general approach in
lhe economic [ield are eilher roman tic or unsound. Business is not a [ield in
which cenainty is usually attainable much as thatmighl be desirable. Further
cenainly may 110l always be desireable even i[ attainable. There is no evident
reason why slate subvenlions should be any more cenain and aUlomalic than
expon markets even i[ il is possible lO achieve lhat situation. Corruption and
abuse can quite as easily take lhe [orm o[ violating, evading or avoiding nondiscrelionary provisions as of abusing discretion.
on-discretionary
provisions do speed decisions if a decision can easily be laken within lhem
though they may do so al lhe price o[ worsening the quaiity o[ decisions
taken. They do 110/ speed decisions i[ they require complex activaling
procedures or complex avoiding procedures. 17 For the same reasons and the
addilional one that checking rule books and meeting formal procedural
requiremenls lakes time there is no guarantee lawyers, managers or
administrators workload will be reduced. If political decision-lakers'
workloads are cul by rule book law il is likely to be [or lhe wrong reasonescape [rom realising thal decisions with a substantive polilical contemneed
LO be laken.
That said, there are a series o[ cases in which nondiscretionary provisions
are appropriate:
a. setting a clear general fra mework e.g. requiring annual financial and
physical plans of pu bhc en terprises or forbidding private business acti vity by
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politicians and senior public sector employees;
b. achieving uniformity when discretion would be like ly to produce
anarchy e.g. tax rates, prohibition of dealing in foreign currencies;
c. speeding and simplifying genuinely uniform and routine transactions
e.g. some aspects of the law of contract;
d. deliberately making exceptions very hard to grant when a class of
politically or economically sensitive micro claims for waiver would be hard
to resist individually but would be likely cumulatively to abort the purpose of
the legisIation.
The issue is not one of either or but of appropriate selection and mixture.
Basic goaIs, once adeq uate stability of formulation and articulation is
achieved, do need to be legislated if the law is to be seen as abasic sociopoli tical framework. For example, the enactment over 1967-74 of almost all
of the provisions of the Arusha Declaration and the recognised, but through
1975 on ly partially met, need for new basic legislation in respect of the
participation and Ujamaa aspects of the 1971 TANU Guidelines and 1973
rural development declaration in Tanzania fall in this category. Anything
seen as essentiaI (or antithetical) to the basic principles should be required
(prohibited). At the other extreme genuinely uniform and routine activities
should not be turned into pseudo-judgement decisions. However, in such
areas both the appropriateness of legal versus administrative instruments and
the possible uses of a review procedure backed by a discretionary power at the
reiewing level require attention. Filing procedures need to be uniform but are
hardly an optimal area for legisIation; every house tax collector cannot be
given discretionary power to waive tax but an appeal procedure to a single
officer or body who can is not impossible. Between these two extremes the
needs for participation and uniformity, certainty and judgement, consistency
and relevance must be balanced.
A special point is that broad delegated discretionary powers combined with
mandatory information flmvs do allmv review and reversal. Without the
information flow and review even mandatory provisions are unlikely to work
well in the presence of bad judgement, laziness or a desire (for whatever
reason) to go outside the rules. Because management requires judgement on
how to relate goals to objective realities on a case by case basis, it normally
requires discussion and negotiation. These are perfectly possible within a
decentralised discretionary system. They are harder in one in which one party
must issue directions to the others and weIl nigh impossible if nobody has the
power to use his best judgement without recourse to the full legislative
process. 18
Discretionary provisions raise a further problem-that of review. In the
case of non-discretionary action it is, at least logically, legally clear whether
an action was or was not in conformity with the governing legisIation. In the
case of discretionary provisions no such simple test normally exists. The
Tanzanian grocer who charges Sh 1.50 for a half kilo loaf of bread when the
ceiling price is Sh. 1.30 has committed an offence; the Price Commission
which evaluated proposals and analysis and set a ceiling price of Sh 1.30 not
Sh 1.50 as asked or Sh 1.00 as previously existing is not open to any equally
straightforward test of the propriety of its decision. It may have misunder-
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stood the aims set out in the Prices Act, or misunderstood the figures
submitted, or failed to follow the procedures set out in the Act, or misdirected
itself in a manner resulting in an absurdity,19 or been bribed. To say bad
judgement and-less clearly-inability to understand their du ties are matters
for political review and action rather than judicial is perfectly plausible but
what of the other possible errors? Is a review process needed? Can and should
it be judicial?
Normal judicial processes are often argued to be unsatisfactory for
reviewing discretionary decisions (at least in substance)20 because:
a. courts lack adequate technical expertise;
b. the decisions have a mixed political-legal content and the former is not
properly within judicial review.
The first plea is often literally true at least in courts of initial jurisdiction.
When it does not now from any basic objection to the rule of law, it is
consistent with the creation of a specialised court (a device which is after all
by no means unknown in the countries with a firm tradition of the rule of
law) which ensures adequate technical expertise is associated with a genuine
judicial review, e.g. by a bank of judges of different technical expertises or by
specialist assessors who cannot be overridden on matters of fact (as opposed to
law) and who are more permanently and integrally related to the special court
than a normal jury or assessor. Appeals from such a special court to Appellate
Courts pose few logical problems-normally an Appellate Court is dealing
primarilyor solely with law, not fact, and also has more experienced and
technically qualified personnel than a court of initial jurisdition.
The second objection is more intractable. It can be totally valid. The
Tanzanian Prices Act lays down guidelines for price decisions and provides
for political instructions and review. Because the guidelines do relate to
political economic opera ting criteria for the economy, and because these are
in part alternative in any particular case, the ultima te review of any decision
must be its political efficiency. It is hard to see how a court could sensibly
evaluate the need for a cash now surplus for reinvestment in a petroleum
company against the need to avoid undue increases in transport, power or
cooking costs especially when the decision involves a series of price changes
most of them greater than zero and all of them different from initial company
proposals. To make the attempt would logically be to assert not simply that
economic management was inherentlyan integral part of the rule of lawwhich is doubtless valid-but also that it was an integral part in the same way
as prevention of corruption or registration of vital statistics-which is
palpably implausible. No government could accept turning over the ultima te
economic management power to the courts nor would any court system
seriously concerned with maintaining a rule of law accept such a poisoned
chalice.
Questions of procedural propriety or of palpably impropel' decisions
should be open to some type of review. However, the Ombudsman rather
than the court form of review may be more effective. An Ombudsman can
more easily call in question the spirit as weIl as the letter of procedure and
suggest redress for a proper but inequitable decision. Be cannot equally
easily rule a decision on the face of it impropel' but he can more easily query
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consistency and appropriateness which may be a more useful contribution.
After all if a major palpably improper decisian has been taken wilfully the
chances of a court fOTcing its overtuming (as opposed to its ex-post legal
validatian) are slim.

VI. Ideology, comprehensive planning,
laws and law
The concept of ideology21 as a substitue for laws or law is a peculiar one. If an
ideology really does have an ordered structure of values and goals it may weil
set them down as a body of "rules" which are, in effect, laws e.g. Canon Law:
Thus on the face of it a deal' ideology would seem likely to lead to a coherent
body of laws with the basic principles (values) of the ideology the pillars of
the law. A pervasive ideology would be likely to result in administration
(legal, paralegal, manageriaI) consistent with the ideological/legal system
even when panicular laws were somewhat inconsistent or lacking but also to
lead to a fairly speedy process of revising individuallaws and filling gaps in
cases in respect of v"hich the existing legal codification appeared ideologically inappropriate.
However, the foregoing argument really deals with a relatively stable
situation not one of rapid transition. In the latter case almost by definition
there will be serious gaps and inconsistencies in laws. Whether management,
administration and interpretation will compound or panially rectify these
inconsistencies and gaps does depend on the nature of the law and the
presence of an articulated common commitment-e.g. ideology-by
decision-takers. In that sense an ideological commitment-especially if
broadly embodied in the legal system, many major laws and a flow of new
legislation-probably would be a complement to an inadequate body of legal
instruments. Presumably the depth and generality of the commitment to the
ideology and of the transmission of changes in its opera ting form could be
tested in pan by seeing where and at what levels serious inconsistencies in
micro-decisions arose. 22
The relationship of direct controls and ideology is not a simple one. Calvin
and Stalin cenainly did see detailed direct controis as an integral part of their
ideologies. Chairman Mao and President Nyerere are opposed to detailed
centralised controis on ideological grounds because of the fact that
ideologically both place high priori ty on decentralisation and participation. 23 Adam Smith also had ideological as weil as more narrowly practical
objections to direct controis (and to large business enterprises or enterprise
groups public or private) but very different ones.
Equally, the quasi-theological juxtaposition of detailed, physical central
controis with "markets" as a form of economic dassification is not very
useful. The Stalinist centralised material balances planning system designed
to maximise independent national defense capacity is not a general model of
socialist economies and the special characteristics of a modern industrial
capitaiist economy are hardly adequately summed up by saying it has
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markets. A planned economy (which could mean a mercantilist, corporate
state or populist as weIl as a socialist one) can be opera ted by price, tax, and
credit intervention with very few direct physical controI orders. To a very
large degree Chinese economic planning is coordinated at micro level
precisely by credit and price intervention i.e. via capital and goods markets. 24
Evidently some areas are not very amenable to indirect conn'ol via marketsthe critical point is that economic planning and general use of detailed
centralised physical controis are separate decisions.

VII. Law, public sector corporations, planning
In Africa public sector corporations predate planning by a considerable time
span with the partial exceptions of Zaire in which the immediate postLeopoldian colonial state construction did in effect opera te an economic
plan jointly with the major private and mixed companies and of Ghana
which did have a coherent overall economic plan under Governor
Guggisberg at approximately the same period as public corporations were
emerging c1early from their semi-departmental chrysallis stage. With those
exceptions territorial economic development planning in Africa is a post
Second World War phenomenon.
Public sector corporations and companies in Africa have been inf1uenced
heavily by metropolitan precedents. The ad hoc nature of the precedents as
weIl as their ad hoc utilization has often resulted in the lack of any very
evident coherence between particular purposes and institutionai forms even
in the same state. 2S On the whole the French heritage appears the more
orderly but the less oriented to creating productive sector institutionai forms
appropriate either to state led mixed economies or transitions to socialism
under African conditions. 26 Special purpose public corporations have a
tendency to be structured to serve rather than to undertake main lines of
producti ve activity and, therefore, not to be seen as surplus generating (nor in
a majority of cases as surplus colIecting) institutions.
The British heritage is rather different but not necessarily more relevant.
The British public directly productive sector has tended to have three basic
functions: to service a basicalIy capitalist core of productive enterprises
(power and transport); to shore up the sinking sands of mismanaged or
dec1ining industries (e.g. coal, ship-building) and to pump funds into
ven tures seen as unattractive by private SOUl'Ces of finance (e.g. various aspects
of aviation, computers, atomic energy, automobiles). This approach has led
to a realisation that state ownership goals were not the same as private.
HoweveI' the form of that realization is one appropriate on ly if the state
productive sector is secondary and the private dominant. It has existed in an
uneasy juxtaposition to an awareness that the British civil service approach
was not one very well attuned to managing (a point even truer in 1945)
leading to a belief that broad discretionary power should be ves ted in public
sector productive enterprise management. 27 Finally because of the servicing,
lame-duck-rescuing, gap-filIing role of the British parastata!s the idea that an
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investible surplus should be earned (or even a serious target financial
outturn-whether a profit or a ceiling loss-set) has been late to arise and has
rarely received top priority.
These characteristics have applied to many anglophonic African parastatai
sectors and institutions. Admittedly the Colonial (now Commonwealth)
Development Corporation-though not many of its African descendantshas placed a higher priori ty on surpluses and a lower one on generalised gap.
filling but probably largely because its reliance on borrowed interest bearing
capital has required it to earn significant overall operating surpluses and to
balance capital losses with capital gains.
However, the fairly typical approach of analysing the form of public
productive sector units befOl-e analysing their function is itself somewhat
backwards and its use without any prior analysis of purpose is likely to be
both fruitless and confusing. 28 Different purposes and combinations of
purposes should lead to a variety of structures and procedures.
The following list of possible purposes of individual parastatals and/or a
parastatai sector is illustrated purely by Tanzanian cases to demonstrate that
diversity of purpose is likely over time and within a country at any given time
not because it would be difficult to find Kenyan, Sudanese, Ghanaian,
Senegalese, Nigerian or Algerian examples for most of the categories:
a. serving a basically private directly productive sector e.g. Tanganyika
Railways and subsequently East African Railways and Harbours prior to
1967;
b. consolidating an economically weak sector which for national reasons
could not be allO\-ved to disintegrate or contraet on the basis of purely private
enterprise decisions, e.g. the Tanzania Sisal Corporation.
c. fill gaps in private initiative in entrepreneurship or finance within a
basically private directly productive sector e.g. the Tanzania Development
Finance Company to 1967; Tanganyika Packers when set up in the 1950s;
d. provide future SOUlTes of government revenue, e.g. the acquisition of
50 % of Williamson Diamonds prior to independence;
e. increase the domestic share of economic activity and the overall rate of
growth of output with no clear objectives as to the degree o'f economic
independence or mode of production sought, e.g. the Tanganyika Bank of
Commerce over 1964-67;
f. perform certain specific services not considered appropriate to the private
sectors, e.g. the Bank of Tanzania (central bank) and the 1966 life insurance
nationalisation proposals;
g. provide a framework for achieving a dominant national and a dominant
public sector position in the large scale directly productive subsectors e.g. the
1967 and (subsequent) nationalisations and negotiated purchases in
commerce, finance and insurance, manufacturing, petroleum-refining and
pelroleum-products distribution;
h. generate a significant and growing proportion of national investible
surplus to allO\-v a more rapid expansion of the economy and/or of
communal consumption with lesser dependence on externai finance and
domestic taxation;
i. allO\-v decentralisation of public sector ownership to geographic and/or
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functional groups, e.g. the District Development Corporations, Nyanza
Industrial Corporation (co-operative union owned) and (former) Cooperative Bank;
j. integrate produetion orientation into the centre of government decisionmaking and productive unit planning into the overall national development
planning process, e.g. the 1969-1972 parastatai capital budget exercises and
the 1974 onward move to coordinated financial and physical annual
parastatai planning (budgeting);
k. promote economic cooperation and efficient joint resource utilisation
with neighbouring countries, e.g. the Tanzania-Zambia pipeline, road
transport and railway ven tures and the East African Corporations.
l. achieve overtly social objectives, e.g. the entry of the state owned sector
into baki ng as a means to prevent adulteration and short weighting of bread.
These roles are by no means necessarily excl usive-in most cases several are
played by the parastatai sector as a whole and also by some individual
parastatals. Further there is no particular reason to assume a priori that
institutions can make more progress toward one end only at the expense of
another-e.g. in the Tanzanian public sector actuaJ29 surplus generation and
real cost reduction has overall been positively correlated with improved
quality of (miero) service and sensitivity (and sometimes creativity) to broader
government development objectives (e.g. the National Bank of Commerce in
respect of decentralisation, worker participation, credit allocation and
investment banking).
Further some roles are basically aggregated, i.e. the overall sectoral impact
is not a simple sum of individual parastataI decisions and results. The latter
areas require a good deal closer working relationship and a more clearcut
structure for miero level controi than do the former in which a broad initial
framework, communication and sanctions (e.g. change of management,
limitation of funds for expansion) for pOOl' performance are more likely to be
adequate. 3o
This suggests that analysis of the structure and operation of law and laws
in relation to parastata!s should:
a. identify sectoral and firm objectives and priori ties as seen by both state
and institutionai level decision-takers;
b. sort out the formal andoperationai provisions of instruments to identify
the real-as opposed to surface-homogeneity, articulation or inconsistency
of state-parastatal legal relationships;
c. operate both on miero (firm) and macro (sectoral) leveis.

VIII. Some seleeted issues
The relation between public sector contract law and statute law in Africa
requires analysis. It is not true that major paras ta tal or government contracts
are in fact simply events governed by normal contract law. Both their size and
nature 31 prevent that. In some sense they do seem to form a body of subsidiary
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legislatian. That may suggest a neeel to organise form anel proceelure and to
coordinate negotiation and content in ways quite different to what would be
appropriate if public sector contract lawyers really were normal company
solicitors anel the fact that their client was a public sector uni t was incielental.
However, the other extreme view that such contracts are an overriding type
of law seems equally unreal. UnIess a contl<act is literally legislateel and
specifically states that its provisions govern "notwithstaneling the provisions
of any other written law" it is elifficult to see how it can be more than
subsieliary legislatian. Granteel that, unlike normal subsieliary legislatian, a
contract is not unilaterally revocable without legal consequences the fact that
it can be overrielen by statutory law (and subsieliary legislatian maele under
statutory law) is still not only formally valiel but often of considerable
practical significance. 32
Further confusion often arises between legal pmvers anel their effective use.
This is illustrateel by the contentian that most management agency contracts
nullify formal state contl<ol over parastatals. In practice this is often true but
the reasans are not necessarily clasely linkeel to the contract's legal content. A
normal contraet places the managing agent in the position of a managing
di rector. A managing director clearly is subject to Boarel anel shareholeler
controI and can be removed (granteel often only with compensatian or
damages). Further, exchange control, ereelit alloeation, fiscal and other legal
or administrative instruments for exerting pressure on a managementusually
elo exist anel can quite lawfully be brought to bear.
The problem is only rarely primarily legal in the sense that controI has
been legally ceeleel without recourse. (This is not to say that the legal analysis
of many such contracts has been any more aelequate than the economic or the
political. Many are remarkably unbalanced and unsounel.) The fonn of
controI usually remains-even in the contract-it is the substahce which has
not been gaineel. It rarely was held before so lost, as opposeel to not gained, is
usually not the best statement of the situation. This can be because public
servants do not know their powers anel elo neeel a lawyer to advise on them or
because they are lethargic or corrupt or see their interests as nearer the
managing agent's than the state's (a broader variant of corruption). However,
the most usual reason is that the state lacks, or believes il lacks, the
knowledge, personnel anel finance to operate the company. To the ex tent that
is the case, laws will not hel p except to the extent they contribute to agreater
awareness anel use of actual public sector power and capacity which had not
previausly been perceived to exist but was revealed in an intellectual-cultural
decolonisation and self reliance exercise in which law and laws played
symbolic and educational roles.
The assumption that public seclor ownership is less efficient than public
seclor contra l of private units is one which is widespread but rarely analysed.
In the first place "efficient" in this sense must relate to the aim of the state. If
these centre on colleeting a share of surplus for selected citizens and for the
public buelget, then quite passibly the assumption is valid and joint or state
ownership may reduce not on ly the total surplus generated and reported, but
also the public sector's share, through creating a false belief in total mutual
interests. However, colleeting or allocating a share of surplus to the budget or
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to individuals is by no means the only reason behind state productive sector
investment.
If detailed economic goals are to be promoted, the case for controis as
opposed to ownership rather than for a combination of ownership and
controis is much less convincing:
a. in some cases a controi re1ationship (other than that of ownership) is
virtually unworkable. This appears to be true of detailed credit allocation so
that the case for public sector ownership of key financial institutions is quite
independent of any commitment to socialism (vide France);
b. outside controi tends to create adversary situations which are not
conducive to effective management; ownership can lead to more cooperative,
problem-solving ones;
c. the day to day contact and communication needed for coordination of
management among different institutions is more often attained in
ownership than in regulation type situations.
As with discretionary and non-discretionary controls the logic of the
argument is not usually for one or the other. Ownership does not eliminate
the need for certain broad outside controis designed to ensure consistency
with national priori ty implementing policies (e.g. exchange control, the
Tanzania Limitation of Dividends and Surpluses and Audit Corporation
Acts which regulate parastatai allocating and reporting, annual planning
and use of surpluses) nor for other controis designed to achieve functional
uniformity and save time (e.g. some elements of the law of contract). The
setting up of controi and ownership as alternatives is in fact like1y to be a
problem to be analysed rather than a contribution to analysing the legal and
institutionai re1ationship problems of the governmental and directly
productive seetors.
The growth of para-legal procedures and instruments requires attention
over a broader range than major contracts. The somewhat ambiguous nature
of relatively broad and relatively permanent administrative instructions
which appear to overlap subsidiary legislation in role, use and sometimes
substance and procedure has already been noted. Planning and parastatai
sectors have often given rise to new and diversified variants of this type of
para-legal system.
Para-legal systems may be means to implement powers which c1early do
How from legal instruments but are not themselves such instruments. The
Tanzania annual credit plan is an example. The Bank of Tanzania, Treasury
and National Bank of Commerce have not merely the legal power but the
legal duty to allocate and manage bank credit. However, to do so by orders
would be hope1essly cumbersome. To do so on an ad hoc basis would be
inefficient. Therefore an articulated (down to quarterly major firm
borrowing limits) annual plan is prepared by the NBC-B of T-FinancePlanning, approved by the Economic Committee of the Cabinet (and in some
sense by the Central Committee of the Party), implemented, reviewed and
revised. To say that none of this process is formally embodied in legal
instruments is as true as to say each has operational limitations. To argue
form that starting point to the conc1usion that it is in no way part of the legal
system is no more convincing than to c1aim its operational limitations make
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it of no actual significance. The issue is a general onebecause a large share of
economic planning in many Ah'ican states proceeds on precisely this basis
with the formal legal instrumentality of the vote of funds in a Budget hardly
the whole, or even at the substantive core of, the decisian process even if it
appears to be the only legal validatian or check point.
In other cases para-legal procedures while consistent with the intent of
existing legal pm",ers shortcut them in ways which are more alegal than paralegal. The Tanzania Standing Committee on Paras ta tals (which deals
primarily with the salary, wage, fringe benefit and participatian aspects of
the sector) is an example. Its instructions could be made legally binding
thorugh Presidentiai instructions to ministers, ministerial directives to
parent paras ta tals and parastatai directions to their representatives on
subsidiary boards. To do this would be perfectly consistent with the intention
as well as the formal powers in the relevant legislatian. However, that
procedure has never been used presumabi y because of its cumbersame nature.
The result has been a vague feeling that the directives were unlawful
combined with levels of formal compliance and also frequent specific case of
evasion analogous to what might have been expected in response to formal
legal instrumental direction. The feeling of unease did lead to a stating of the
implicit legal basis but not to its broad publicatian nor to an Act giving the
Standing Committee (or the Principal Secretary to the President who is its
Chairman)33 power to issue directives.
In same cases procedures of this type may be interim devices (like the two
week ad hoc "Board" of the "National Bank of Commerce" between
nationalisation and implementation of the NBC Act). These are used until a
more permanent procedure can be articulated and given legal status.
However, in the scapa case the nature of the Committee's work has been
relatively cIearly defined and stable from 1968 onwards so that the normal
argument for transitionai forms and fluidity would no longer seem to apply.
It may weil be that this-and simi!ar examples-survive because in the
absence of serious challenge and the presence of general compliance neither
political nor drafting priori ty is given to formal regularisation.
Finally same para-legal procedures are patently unlawful. Whatever the
potential use of existing legal powers to cany out Ujamaaisation in
Tanzania, the forms used until 1975 contravened the law (and hardly
consistent with the intent of the laws) and they have been legally challenged.
The judicial response of postponing (apparently sine die) all the cases on the
ground that the law cIearly conflicted with politically properly adopted
national policy and any possible legal decision would undermine the rule of
law-because it set the law courts in conflict with legitimate political
decision-takers on a basic policy issue-is difficult to describe as other than
unlawful howeveI' accurate its perception of the costs of deciding a case might
have been. 34
This type of situation is not uncommon. What is unusual about the
Tanzanian case cited is the amount of publicly available information and
analysis. Paralegal action of this type clearly constitutes either a general
erosion of the legal framework or the construction of a de facto parallei one in
away which can hardly be conducive to the efficient functioning of the legal
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system or to its serving as a framework for the socio-political and politicoeconomic systems.
The evolution (or non evolution) of ejjeclive planning and paraslalai
coordinalion and coniroi requires attention in terms of the relationship of
legal and other factors. In Tanzania economic crises (whether endogenaLlS or,
more usually, exogenaLlS in origin) have been follmved by more articulated
and effective controI within exising legislatian, led to an extension of paralegal procedures and given rise to new legislatian (same of it formalising
para-legal initiatives). That is not apattern which has typified all African
states nor does the interaction of thedevelopment of legal pmvers and of their
use appear to be uniform. One can argue that scarcity of resources leads to
more need to coordinate and to controI and to greater need to seCUl'e funds or
orther allocatians fram the state th us stengthening state power and the power
of the Treasury within the state. That appears too facile. In the Tanzanian
case a more plausible interpretation is that the search for coordination and
controI predated the erises and that the crises demonstrated the validity of the
case for change made earlier, weakened the ability to resist of its opponents,
and al tered priori ties in favour of planning and parastataI reform in the legal
as weil as the technical, procedural and political fields. 35 In Ghana over
1963-1965 increasing resource scarcity led to a deterioratian of planning, of
coordination, and of controI and to the rise of ad hoc expedients and ges tures
with parastatals in fact probably becoming less, nor more, effectively within
any governmental framework of policy setting and operation contra!'
Indentifying key elements and interactions and interpreting them needs to
start at country level but i ts fuller interpretation for any one country as weil as
for Africa requires a number of studies in different countries.

IX. The legal profession
The evolution of laws and law relating to the political economics of the
public sector is not an adequate base for analysing the evolution of the legal
profession. A number of areas of procedure-e.g. enforcement and appeals
provisions, role of specialised courts and Ombudsmen-while very relevant
to public sector political economic law are inherently part of rather broader
legal questions. Same fields of law-e.g. eriminal and civil-are very
secondarily or indirectly connected with central political economic law so
that their appropriate nature cannot be derived form planning and public
enterprise codes or statutes. 36 The appropriateness or otherwise of the
inherited "trial by combat" or "by inquisition" procedures of European law
is certainly relevant to the development of the legal profession, system and
procedure in African states and may be posed in terms of public political
economic legislatian but turns ultimately on more general value and
procedUl'e questions inc1uding how to achieve genuine equality of access to
the legal process, how to ensure effective redress for improper, and proper but
inequitable, manageriaI and administrative decisions and how to sanction
negatively antisocietal acts by individuals without also sanctioning
positively miero and macro oppressive acts by officiaIs.
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A series of areas in which the legal profession in Africa could contribute
more effectively37 to the formulation, operation and evolution of public
sector political economic legislation and legal systems in African states can be
iden tified:
a. drafting
b. legal framework reform
c. legal "details" reform
d. con tracts and their negotiation
e. international organisation law
f. institutionaI structure and procedures
Drafting is not a mechanical process-a view apparently contrary to the
belief of most non-draftsmen judging by the relative unpopularity of the
field. Nor is it one that can be carried on in isolation from those able to give
deal' statements of the social, political and economic goals sought and the
technical requiremens flmving from the interaction of technology, economics, sociology, administration, management etc. with objective conditions. 38
Uniess the draftsman (or legal drafting team) is able both to communicate
clirectly and repeateclly with political decision-takers and has technical
expertise in all relevant area, an inter-departmental and inter-professional
approach is critical. This is not likely to be achieved by written instructions
and brief meetings; in some cases a team approach with long joint working
sessions involving personnel from several bodies will be needed. 39 Not
incidentally such an approach would lead to a much deeper understanding of
the nature, role, and limitations of laws and law by the other departments and
professionals involved.
Legal framework reform, lika drafting, should be seen as a joint attack on a
problem which is "legal" in the sense that basic socio-political and politicaleconomic goais, systems, institu tions and procedures are at the core of law but
nol in the sense that it is a matter of arcane formulas. To treat it in the latter
way is either to treat the lawyer as a modern orade or, more probable on the
part of non-Iawyers, as an analogue to a computer programmer. 40
In the absence of such an approach, lawyers are singularly likely to
"correct" surface flaws and miss main substantive issues or to identify main
issues but not the technical (i.e. non-legal technical) requirements of the
field. For example Tanzania land law prior to 1975 was evidently not in a
form weil adapted to serving as a framework for Ujamaa or Development
Villages. However, the real problems were not fitting land acquisition and
compensation, membership rules, legal status of villages and village/village
member land tenure into the existing code. Oddly enough that could have
been done using on ly existing Acts and provisions but the procedure would
have been both tedious and inconsistent with village reponsibility for
decision-taking. By concentrating on legal technical solutions to narrowly
defined sub-issues instead of working systematically from UjamaaDecentralisation-Participation-Self Reliance through a broad goal framework to institutionaI and procedural structures and finally to detailed codes
re takeover or ten ure or the legal status of villages, lawyers totally
put off both politicians and non-Iawyers working in the area and concerned
with almost precisely the same issues that led to the lawyers' concern. The
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result was a para-legal patchwork, a suspension of the eXlstmg legal
provisions and a reinforcement of suspicion that law was either inherently
anti-modern, inherently anti-socialist or inherentiy authoritarian and antiparticipatory.
Legal "details" reform is a legitimate field and one largely separate form
legal framework reform. Any competent professional-not least a lawyershould be able to identify technical changes in his area of special competence
which are consistent with the broad goal and means paramenters set by the
decision-takers to whom he is responsible. In such cases he should feel
responsible for ini tia ting proposals for change.
For example a number of rent controi and price controi acts make paying
more than the legal rent or price an offence. Thus the payer is an accomplice.
Taken with British criminallaw provisions, this makes convictions of price
or rent controi violations almost impossible to obtain. A lawyer should be
able to consider how to reform this type of procedural flaw. 42
Contracts and their negotiation are a branch of commerciallaw but, in the
special context of peripheral economies (or their economic entities) dealing
with large foreign (or in same cases domestic) economic units, it is a branch
whose macro importance for public economic policy far exceeds that
traditionally given to it. Here too the con fusion exemplified in the archetypal
non-Iawyer's question "Is this legal?" or request "put it in legal form" is
serious. Without both at least a general knowledge of macro political
economic goals and a more detailed understanding of the intended purposes
of a particular contract, a lawyer can not passibly apply his judgement to
proposed provisions intelligently nor select particular forms and clauses
appropriate to the case in hand.
The problem is even clearer when-as should be the case-the lawyer is
part of a negotiating process. He cannot advise on alternative provisions
without same working knowledge what his client's prioJity of goals and
rough trade-off ratios among particular benefits and costs may be. 43 As with
drafting, the solution presumptively lies in a team approach in which the
lawyer is integrally inval ved in evaluating the probable operational meaning
of alternative provisions throughout and not merely in "translating" the
working language of the negotiatians into "law" .
More broadly, international and national institutions pose many of the
same problems as major contraets plus additional ones of internai
organisations, controi and procedure. The lawyer should be ab le to avoid the
trap of the administrative reformer 44 (or builder) who starts with his formal
structure, then pops in his substantive provisions and finally slaps on same
!inks with the system of which the institution is a part. He should-again as a
member of a team-insist on its being clear what substantively is sought,
·what costs and benefits are acceptable and/or vital, what areas are secondary
and open to flexibility. The worst possible result is a debate between
administrative experts and lawyers both speaking as to [orm but bemusing
other professionals and po!i tical decisian -takers in to be!ieving that su bstance
is being covered adequately.45
These areas clearly are not minor ones; they do constitute a field of
significant professionai and national concern and one which is properly

70

Law, Laws and Public EnlerpTI'se Plann/ng

within the ambit of the legal profession. However, they are areas in which
traditional legal training centred on knowing laws and legal proceduresand knowing them in a way designed to prepare for an adversary proceeding
in court-is inadequate.
The cure can hardly lie in lawyers mastering all other technical knowledge.
Life is too short and operational involvement too much a part of applied
technical knowledge for that route to be promising. Some possible points for
a prolegemon can be made:
a. more attention to law (as opposed to individual legal instruments) in
legal training;
b. more study of basic decision-taking and implementation and their
implications for the role, content, form and procedures of law by lawyers (and
other professionals);
c. use of team approaches grouping different technical knowledge and
experience with the legal member integrally involved from an early stage;
d. a combination of some political economic grounding in legal training
(perhaps inc1uding case study work as an assistant to one or more teams) with
formal and informal in-service training;
e. realisation that the implication of the need to know enough about
substantive areas other than law to be able to relate their needs to laws and law
and to apply ones judgement to proposals involving them will normally be
the need to accept either a narrower or a shallower knowledge of laws. The
contraet and institutionaI specialist whose basic discipline is law does not
normally need to have a broad and deep knowledge of criminallaw-there
are both reference works and criminal law specialists he can consult and
understand. 46

Nates
l. This is panicularly true in respeCl of public sector bodies. Il requires rather bizarre
assumptions LO suppose a governmel1l would frequenlly sue parastatals LO en force compliance.
Gral1led the criminal provisions (for gross violation) need to be dBfted with a more coun
directcd eye, but they are not the central theme of the legislatian and are normally quite
incapable of causing sound, as opposedLO penalising impropel', management. Granted funher
that on an issuc not inval ving public policy it is conceivable two public sector bodies might
litigate (e.g. under normal contractlaw), this will almost by definition be in an area peripheralLO
the cancerns of economic managemenl and planning law per se. Even in respect of economic
policy legislatian covering public secLOr-private sector relationships litigation, except in cases
which arc not of much concern to the state, is unlikely to be of major future significance. The
potcntial for retrospective iegislation, the possibilities of negOliations for change and the
dangers of an open adversary (as opposed LO an open or hidden persuader) stance all suggest that.
Gral1led litigation could be usedto col1lrol officials operating the law in away contrary to its
actual colllent if their actions really had no significant state backing, the circumstances under
which actual prosecutions would be a necessary, sufficient and efficient way of doing so are
hardly common.
2. Oddly because the principles are genuinely fairly inclusive-i.e. income distribution,
surplus generation, promotion of national productian all appear-there has been academic
criticism that the objectives may conflict. That criticism is halfway-but only ha][way-to
wisdom. Any serious political economic decision requires balancing ("u-ading off") among
several objectives (goaIs) which are almost never either LOtally complementary or totally
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incompatible. Either academicor legal formulations which posit purely binary choices. let alone
ones between good and a seen evil, can only reduce the accurancy of decision-taker's perception
of the issues involved in a decision.
3. In pratice such a development is unlikely. The processes of aniculating, testing for
consistency and providing for dealing with future contingencies are not readill' integrated with
those of setting fonh broad strategies, policies and goals or calling for remedies to specific
problems. Il is not accidental that in Tanzania where the single pany-TANU-is
constitutionally supreme, the obligation is for the governmentto aniClliate and the assembly to
enact laws implementing Pany decisions 1101 for the Pany's decisions 10 be legal instruments in
and of themselves.
4. This need not apply to every legal instrument. Nor does it imply that GeneralOrders might
not benerit from legal drafting-some most cenainly would gain from application of some form
of coherent, consistent, logical framework. Most economic analysis and most management
decisions at micro level do not include a complete initial statement of socio-economic and sociopolitical goalsand only then proceed toargue from these to thecase in hand. No morewill, can or
should every legal instrument. The basicquestion is, if one likes, the roleof the "roleof law" and
the framework set by that roll' within which secondary instruments are produced.
5. To sal' this implies no judgement on the general desirability of such a system nor does it
imply perfect competition. De faclo Marx viewed-correctly-capitalists as contending against
each otherandjoining forcesonly in defenseof their common interest in retaining(orextending)
economic and related political power; a situation now superceded or at least mutated in
industrial economies too.
6. This applies to African as weil as externai actors albeit in different ",ays. On ly the African
actors were uniformly responsible to a local base-even the settlers had qui te mixed bases and the
administrators and businessmen clearly metropolitan ones.
7. This is not an ideological division in the normal sense. If that were the caseone would expect
Tanzanian and Algerian legislation to be broadly similar structurally and to diverge from
Senegalese and Kenyan. In practice the reverse seems nearer to being an accurate representation,
i.e. Senegalese legislation is formally more similar to Algerian and Kanyan to Tanzanian.
8. Evidently the groups favoured and the particular restrictions and incentives have changed.
In itself that Illiglll lI1ean !J/LlS ~a c!lIl11gl'.!J/II.1 c'l'sl/a II/{'II/I' ch 051'. This is espeeially true if one
in t('rprl'lS thl' SI ructure of pol itiea I lTO no 111 il' power in Kenya as centering on a dom inant foreign
(TNC) and a partially dieni. panially partner loeal eJite.
9. In 1975 Tanzania combined Finanee and Planning. Theexamples in this paper relate to the
earlier period in which so far as both short and medium term policy decisions and legislation
were concerned the words of a decision-taker integrally involved in both Ministries pertain
"There was a real world of planning at the Treasury and an unreal-but nonetheiess logically
imponant-world at the Ministry of Planning."
10. This was rarely don e in respect of public utilities panly because they did not pay, panly
because of British and French domestic precedents but was quite common for onher companies.
J I. In principle tenure and compensation provisions would differ widell' but in reality this is
less cenain. In the absence of a procrustean regulation book (Iiterally in terms of length)
mechanically enforced, the meJning of tenure and compensation provisions in law as weil as in
administration will be the broad sum total of decisionsand will bealterableovertimeeven in the
absence of legislative (or delegated statutary) action. Siare decisis, equity and authority derived
from non-binding paralIei cases are relevant here both in their formal English legal tradition
sense and more broadly.
12. Law is taken here as a body of systematic, institutionalised practice f10wing from and
implementing the state's political (in this case political economic) decisions. To argue it is not
law because it may not have been legislated or (panicularly in the Soviet case) confliCls with
"constitutional law" is possible but somewhat unrealistically formalist in this context.
13. There is something to the argument that a military government led by technocratically
oriellted officers may give power to ort her tecllllocrats in their particular fields. However, for the
legal or economic technocrat or manager this really represents delegated authority from a
different set of politicians not a dominant position.
14. Technocrats, managers and administrators are usually seen as readill' replaceable. Thus
few po!iticians will (or if the person is actually readill' replaceable should) spend much political
capital on maintaining them uniess the real issue is one of the power of the politician not the
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in[luence of the technocrat, administrator or manager.
15. In a geuinely deveJoping country one would expect some such laws calling for action
beyond present capaci ties and thus initially only panially implemellled. Whether selling targets
of this type in statulOrI' form-with or without flexible time of implementatian clauses-is
desirable is debatable though in practice the question is one of degree since no complex economic
la w is ever full y implementable on its effective date. To argue for no statulOry powers in advance
of full implementatian capacity is, in practice, to encourage even less consistent non (or anti)
statutory substitutes.
J6. The means could not be judicial review in any normal sense. Many conflicts would need to
be solved ra/Jidly (e.g. on grain movcment under conditions of food scarcity) or by compromise
(e.g. on use of parastatai surpluses) which are hardly among the strengths of formal judical
review processes.
17. In practice a good deal of time isoften spent by governrnent lawyers and officials in finding
\\'ays to avoid their o\\'n laws in cases in which everyane involved is agreed that an exception is
needed. If this is a rare activity it is perhaps better than having unintended loopholes for the use
of all and sundl,', but it casts a somewhat ironic light on the earlier attempts to ensure that no
loopholes existed \\'hile failing to consider the possible need fordiso'etionary waiver provisions.
18. For example, the Tanzania Treasury over 1969-74 made use of its formal powers to dirct
parastatals responsible to it on not more than half a dozen occasions. This was because, not
despite, its keeping in much doser contact with the parastatai management than a majority of
ministries. Discussion and exchange of views was areasonably continuous process at several
levcls so thatthe need for "management by fiat" was radically reduced-potenLial divergences of
policy were normally identified and resol\'edlong before a directive demanding or forbidding a
given action was needed.
19. This is 1101 impossible. Both Kenya and Tanzania have at times set series of grower,
marketing board, miller and baker grain and grain product prices that sim pil' made no sense
un less there was a desire either to bankrupt millers or force them and subsequent sellers to violate
the law.
20. Formal examination of whether procedures were properlI' followed and/or whether the
decision is on ils face such as no one properlI' applying his mind lo the legislalion could have
taken are ralher more commonly accepted albeit an Ombudsman is perhaps a more ap propria te
review format than a coun if he has effective abilily to secure redress.
21. Ideolog)' is 1101 properly equalable wilh socialism. There are capilaJisl ideologies-the
IvOJ,' Coast's and Kenya's ruling political coalitions cenainly have ideologies. There are
populist and religious ones as weIl. IdeologI' was not invenled by Karl Marx nor are ideological
variallls [lowing from his ideas the only ones wilh real power in Africa today. The substitution of
ideology for socialist ideology and pragmatism for capitaiist ideology is a mystification.
22. It is not irrelevan tthat illegal, improper and/or inappropriate decisions are relativeJy more
numcrous in lower levels of rural adminisu'ation in Tanzania than at "higher" central or
regional ones nor that private/public business Iinks of a type which are both 'ideologically
improper and litcrally unlawful are most significant in districts characterised by above average
income and inequality levcJs.
23. To argue that there are purely fllnctional cases for decenu'alisation and participation and
thatneither China nor Tanzania fully achieves either panicipation or decenu-alisation is valid
but beside the point. The ideological commitment does not rule out the functional case butgoes
beyond it and any ideological goal is by definition less lhan fully achieved during a period of
rapid transition.
24. By standard Soviel criteria one could colllend that neither China nor Yugoslavia were
planned economies. While this may be true given the o-iteria, the logicaJ implication is that
ralher more general eriteria for defining planned economies are needed.
25. C.g_ in Tanzania there are statulOry corporations created by Act and others by instrument,
companies created under lhe Companies Act, Statutory Boards and Authorities quasi renovated
inlO operating companies, self accounling commercial departments with in governmental units
and other more exolic forms within the parastatai seclOr. Funher while there is a clear principle
thaI basically direetly productive, basically self final1Cing units should be paras tals, theconverse
appears not to hold, e.g. the University and most other teniary educational institutions (on
grounds of desirability of decenu-alization and panicipaLion) and the Central Hospital (on rather
less clear grounds) are also statutory corporations.
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26. French economic planning is more coherent than British and the French state owned
directly productive sector larger. The planning is centred on consulative commillees and the use
of o'edit controi greatly facilitated by state ownership of the largest banks. Most enterprises are
seen as functioning within a joint state/private capitalist system with the state's contral role in
regard to specific firms not radically different from those of some other institutionai shareholder.
This pattern-apart from its use of credit planning and credit institution ownership(which has
not been copied very much in francophone Africa)-is not really relevant in the context of a
basically foreign owned large scale directly productive sector nor is it geared LO using public
directly productive institutions as major macro and mio'o policy tools in away determined by
the uniqueness of interests of the state as opposed to other owners.
27. The two strands can be reinforcing. If the state owned ventures are LO opera te within the
rules of a capitaiist system with few special goals flowing from the specific character of their
owner (the state) then their managers can be given the same powers as normal business
management and expected to act and be judged by market criteria. However, if the state wishes to
operate a productive sector precisely because it is necessary to other enterprises but not in itseJ[
fully viable very serious problems arise as they also do in the cases of state owned "natural"
monopolies and of enterprises or sub-sectors whose operation mustlogically be part of a broader
state policy (e.g. coal, electricity and gas companies and national energy use-price-production
policy in the UK).
28. For years economists analysed the West Ah'ican Marketing Boards on the basis of the a
priori premise that long run grower unit price stabilisation was their dominant or sole goal. On
that basis it was very difficult to understand and remarkably easy to criticise their policies. Later
examination starting from studying the Board's roles as defined in their charters and envisaged
in statements at the time of their establishment and as demonsll'ated in their actions and in
subsequent Board and Government statements quickly revealed that the Boards had a) been seen
as multi purpose bodies and had acquired new goals over time and b) never were seen (or acted as
if they saw) long term unit price stabilisation as an overriding (or in some cases even as a major)
objective.
29. Verbal is often different. Tanzania's National Development Corporation over 1966-1973
certainly claimed LO be seeking profit maximisation and did use eval uation procedures formally
consistent with that end. However, in respeet of its new projects and som e established companies
its actions and the assumptions incorporated inLO its analysis strongly suggested that maximum
growth of output, capital and power was its target and that positive investible surplus (let alone
maximum) was not even a consistently applied constraint much less an overricling goal. This
particular instance seems farily typical of British ll'adition parastatals in many African states.
There are exceptions-the Uganda Development Corporation clearly did (until 1971) have
serious investible surplus as weil as growth targets; the Tanzania Development Finance
Company did use surpl us flow constraints at bot h project and portfolio level as part of a target of
achieving maximum contribution to territorial growth over time which it believed required a
financially viable TDFL with a sound enough internai cash flow to attract continued flows of
outside funds.
30. This oversimplifies-a badly run parastatai will require detailed intervention if it is large
enough for its failLll'e to have a major national impact. The 1970-72 State Trading Corporation
weaknesses in Tanzania were in inventary control, sales forecasting, credit conll'ol, cash []ow
management and cost control/pricing. fn principle a new management plus a technoo'atic team
could have been used LO deal with these problems in that technical failure in respeet of agreed
goais, not confusion as to goals or pursuit of inappropriate goais, was the core problem.
However the mauo foreign exchange, credit allocation, investible surplus and recurrent
shortage impact of STC's failure were so serious at the national political economicand political
level that detailed state intervention in analysis, formulation and implementation of
reconstruction was seen as vital. For a smaller company-e.g. Tanganyika Diamond Cuttingwith less spread effects, this has been much less true.
31. For one thing they of ten have a form which is an odd cross between a normal contract, a
legislative instrument and a treaty. For another the factthat a state can amendlaws does createa
special status for (or uncertainty in regard to) contracts to which a state (or a major state owned
enterprise) is a party.
32. True, a state determined to alter a contract and with both the will and domestic power to do
so might not be deten'ed by the formal correctness or otherwise of its conduct. However, both very
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practical international considerations and a cOlumitment to orderly procedures and rule of law
domestically could act as deterrents to revocation but would apply far less to use of existing
statutory powers which had the effect of modifying or nullifying the contract.
33. This form might have been more likely. Tanzania drafters have a dear preference for
avoiding statutory officialIeveI bodies though not to delegating specified powers to individual
statutory posts.
34. A postponement for a limited period with a formal notification to the President of the
apparent danger of a connict damaging to the rule of law would perhaps have been lawful and
would have given time to sort out the legal, political and procedural framework. In 1975
legislation was finally taken first to provide for compulsory transfer of land use rights to villages
and later for village internai political, manageriai and operational powers, processes and
procedures.
35. The Tanzania case taken alone is certainly not typical because the advocates of
coordination and conu'ol (both at the political and technicallevels) tended to be the advocates of
generalised decentralisation and panicipation. This was-for them and in Tanzania-a logical
combination but it is not a general one.
36. They do bear a relationship to socio political and political economic values and power
structures but the route from these to most civil and criminallaw is direct, not via the body of
laws and law of central concern to these notes.
37. EHectively is used here in the sense of builcling laws, procedures ancl systerns consistent
with ancl useful in implementing clominant decision-takers goais. If a lawyer consiclers these
goals to be invalid e.g. because for him the decision-taking group lacks legitimacy, he logically
cloes not wish to panicipate eHectively in this sense. However it is very cloubtful that any such
oven and general denial of legitimacy unclerlies most of the problems of politician-technoeratmanager-administrator/lawer relationships in respect of the area in hancl.
38. The draftsman is presumptively able to supply the knowleclge of both goal and technical
requirements form the legal side.
39. There is no intention to suggest that the rarity of such procedures is the "fault" of lawyers;
it is a problem which requires rethinking by politicians, administrators, managers, lawyers ancl
other technocrats on the basis of arriving at workable solutions not casting first stones.
40. The latter view is not very accurate, betrays either a misunderstanding of law or a view that
it is solely a set of functional operational rules set out in specialisecllanguage ancl often masks a
very real lack of respect for the law ancl lawyers.
41. There is an oversimplification here because the clecision-taking group is never monolithic.
This creates serious problems at the technical/professionallevel on ly if the diversity extends to
inability to decide, constant reversal of clecisions or the lVlyrclalian "soft" state in which many
decisions are blockecl by internaI contradictions.
42. It is true that some payers may be colIuding with the taker but the analogy with bribery is
not really very dose. Funhermore, to seCllre a conviction of a renter or buyer is most unlikely to
be possible. The basic evil is overcharging (not conspiracy, much less being overchargecl) and
legal forms which, in practice, actually prevent pursuit of the evil have little to be said for them.
43. Per contra an economic or manageriaI professionaI cannot readily evaluate alternative
arbitration clauses because he lacks the legal expenise and experience to know their probable
implications under a variety of contingencies.
44. Unfortunately this caricature is often a fair summary. InstitutionaI reform experts very
often stan from organisationai principles and only subsequently refer to what the institution in
hand is Supi)osed to achieve and eventually make passing reference to the panicular context in
which it is to operate.
45. Evidently structure in both the administrative ancl legal senses is part of institutionaI
substance; the point is that it is by no means the whole.
46. This trade-off is not unique to the law. It applies just as much in-say-economics,
sociology or administration. Nor can it be avoicled by new specialities e.g. all aspects ofhousing.
That specialisation woulcl pose the same "bounclary" problems with respect to city planning,
urban-rural planning, transport, fiscal policy, income clistribution, cirminal law, mocle of
procluction, civil engineering, inclustriallocation to mention but a few. Quite possibly such new
clisciplines cross cutting traditional bOlmc1aries are neeclecl but as complements much more often
than substitlltes ancl not as "cures" for the complexity of reality.
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Two Variants of a Research Project
I. Assumptions
1. The public corporation is not purely a legal structure and is not isolated
from the entire socio-economic system. It has to be treated as a part of the
entire system.
2. As the public corporation is a socio-economic phenomenon, it would be
preferable to conduct research on an interdiciplinary basis: lawyers should be
assisted or advised byeconomists and political scientists.
3. Public corporations in various African countries show both similarities
and differences; therefore the bulk of research should be carried out within the
national boundaries, complemented by comparative studies based upon the
findings of the research carried out in the different countries.
4. A research project needs a broad and solid framework and a flexibility
within this framework. Some kind of a framework is necessary for the
purpose of obtaining comparable results and of reaching conclusions which
are meaningful in the African context. Flexibility is needed because the
countries invalved are in many ways different and the issues of interest and
the possibilities of the research workers vary.
5. The broadness of the framework depends on the available research
capacity and the stretch of time for research. If the research capacity is small
and the time available is short, a very broad framework might not serve as a
framework in reality and the result might be scattered patches of research,
uncomparable and not fit for a theoretical synthesis. As these variables are not
quite clear for the moment, two variants of a research project are presented:
one with a broader framework and the other which might incorporate a
relatively large number of issues into the study of one topic of central
importance; that of decision-making and implementatian in respect of
directly productive public enterprises.

variants
A. The broad framework

1. Description of the economic, social and political background in its
historical context; orientation and goals pursued by the state; the general
description of how the entire economic system works, e.g.:
ownership systern (socialist or bourgeois orientation as publicized and in
reality), social classes
machinery of planning, the impact of planning
the role of the market, the profit-motive
efficiency and integrity on all levels
infrastructure and communication system
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in what fields do public corporations operate (production, banking, trade,
etc. ).
2. Three interconnected yet separable spheres providing a broad uniform
framework for research
(a) relations between the state and the public corporation (vertical
relations-state direction)
(b) structure and internaI relations of public corporations (internaI
relations-structure)
(c) relations between pu blic corpora tions, between pu blic corporations
and the private sector, between public corporations and foreign capital
(horizontal relations-market).
3. Within each sphere the following recommendations are made in respeet
of specific spheres of research to serve as alternatives for research workers .in
different countries:
ad a. (ver/ical)
aa. Policy decision in respect of public corporations, possible conflicts
between the goals and the way they are trea ted
bb. Distribution of the power of decision between the state and the
public corporations, between Parliament and the government
cc. The impact of planning on the public corporation
dd, Creation, merger and termination of public corporations, the
definition of their scope of activities, reallocation of assets
ee, Decision-making through the law, through administrative instructions
and through economic regulators (credit-, wage-, tax-policy, etc.) The
problem of diso'etion on the state level
ff, Conu'ol mechanism and practice
gg, Sanctions (dismissai of manager, criminal law, etc.)
hh, Party influences
ad b, (internal)
'la, the legal structure used
department-public corporation-company: is there a need for a stalUte
on publ ic corporations, should th is depart from the traditional structure?
the impact of the legal forms on the functioning of the public
corporation
bb, Decision-making
Board and manager
State interference with the autonomous sphere of the public corporation
The problem of diso'etion on the level of the enterprise
cc, The status of the workers; trade unions; workers' participation
dd, Accountance
ee, The problems in respect of subsidiaries
ff, Results and causes of major failures
ad c, (horizontal)
aa, The conU'act law and settlement of disputes between public corporations
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bb, The same between public corporations and the private sector
cc, Public corporation and foreign capital
purchase of technology
management contracts
joint ven tures
deci?ion-making according to the law and in reality
dd, contl-ol mechanisms
4. A general evaluation, summary of theoretical propositions.
B. Decision-making and implementation in respect of directly productive

public corporations
l. Description of the economic, social and political background;
orientation and goals pursued by the state; the general description of how the
entire economic system works, e.g.:
ownership system (socialist or bourgeois orientation as publicized and In
reality)
the impact of planning
the role of the market, the profit-motive
efficiency and integrity on all levels
infrastructure and communication system
in what fields do public corporations opera te (production, banking, trade,
etc. 7
2. Distribution of the power of decision between the state and the public
corporations, between Parliament and Government.
3. Decision-making and implementation on the level of the state
a, Policy decision in respect of public corporations, possible conflicts
between the goals and the way they are trea ted
b, The impact of planning on the public corporation
c, Creation, merger and termination of public corporations; the definition
of their scope of activities, reallocation of assets; the legal forms used:
department-public corporation-company
is there a need for a statute on public corporations; should this depart
from the traditional structure?
the impact of the legal forms on the functioningof thepubliccorporations
d, Decision-making through the law, through administrative instructions
and through economic regulation (eredit-, usage-, taxing-policy , etc.). The
problem of diseretion on the state level
e, Contl-ol mechanisms and practice
f, Sanction dismissai of the manager, criminal law, etc.)
g, Party influences
4. Decision-making on the level of the public corporations
a. Board and manager; management contracts' impact on decisionmaking
b. State interference with the autonomous sphere of public corporations
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c. Decision-making and the subsidiaries
d. The role of trade unions, workers' participation.
5. Conclusions
a. Evaluation of the decision-making and implementation process
b. Goals set and results achieved.

III. Operational remarks
l. As the public corporation is not purely a legal structure (see 1: l) it would be
a serious m istake to confine the research to the descri ption of the legal devices.
This is necessary for two reasons: (a) the law in the books may be completely
misleading if it is not contrasted to reality and (b) the deviation of reality from
the written law may lead to very important conclusions in respect of the
functioning of the system and the legal framework. What is important is not
merely the fact of such deviation or its extension but also the ways and means
resorted to in reaching a result differing from the result which would be
attained by the strict observance of the law and above all the reasons for such
deviation.
2. Within the context of the above the declared policy goals should be
conu"asted to the goals in fact pursued by public corporations. The eventual
difference of the two may be traced back to inadequate measures taken in the
pursuance of such goais, to a contradiction between the dec1ared goals and
the real goals or to both. The research might try to analyse the socialideological effects of the difference between the apparent and the real goais.
3. Another crucial problem is the organisationai relation between the State
and the public corporation. This problem seems not to be resolved in a
satisfactory manner in most countries. The reasons thereof may be of a legal
and of an extra-legal character. So far as the first is concerned the suspicion
arises that the British pattern shaped according to the exigencies of a system
of private ownership and of an important industrial power and which is
nevertheless in away archaic does not suit the needs of developing African
countries. It should be endeavoured to outline a new structure which might
be more effective in the domestic context, while pointing out the eventual
difficulties in switching over from a fairly well known structure to a new one.
The extra~legal reasons may be-among others-lack of experience and
routine and the ves ted interests of public officials and corporation managers
which do not always coincide with the declared interests of the country.
4. The next problem to be coped with is the merits of decision-making.
Abstractly speaking the optimal sol ution would be a comprehensive national
economic plan, in respeet of which the main targets and means would be
decided centrally, leaving a fairly broad margin for corporation intiative.
There are, however, doubts about the feasibility of such a comprehensive
national plan; the possibilities and the factors defeating or hampering such a
posibility should be investigated. Anyway, some possible steps into this
direction should be examined. In this context it is necessary to look into the
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combination of central and local decision-making. Here-abstractly
speaking-the lack of sufficient number of experts or a serious lack in goods
or an uns table political situation may advocate for a higher degree of
centralisation and the lack of infrastructure, communication system for a
lower degree of centralisation, etc.
5. A very serious consideration should be given to the relations of the public
and private sector, and in particular, to the relation between the public sector
and foreign corporations. The main question is whether it is the public
corporation which, on the whole, serves the well-beingof private and foreign
corporations or it is the private or foreign corporation which is influenced by
the policy and activity of the public corporation. The reasons for the eventual
subordinated position of the public corporation should be analysed; in
respeet of foreign corporations it is hardly sufficient to conclude that the
domestic public corporation has a weak bargaining power on the market.
Recommendations to remedy the situation are we1come. Typical standard
and individual contraets should be investigated, in particular in order to find
out the balance of risks established by such contracts as well as to point out
frequent oppressive terms in such contracts. Thought should be given how to
remedy onesided contracts (for instance the practicability and feasibility of a
con trol of standard contract forms used in the country, legislation defeating
oppressive terms, obstacles to such a legislation).
6. It is of utmost importance that the rank and file in a public corporation
should feel like a "member" of and not only ahired labourer in the public
corporation. Therefore it might be useful to look into the position of the rank
and file to find out whether they are simply hired hands or rather persons
integrated into the enterprise; are they informed what is what they produce
used for, what are the goals of their production, do they have training
schemes-a possibility to enter into higher ranks, do they have any say in
respect of their working conditions and in respect of management, are their
rights protected, etc.? Here again, shortcomings of the law and of reality
should equally be investigated.
7. Law is one of the socialtools which gets its impulses from the society and
affects society in concordance with other social factors. Therefore law should
not appeal' as an iso1ated phenomenon and should not be dissolved in
economy or sociology. A legal research of this kind should develop a very
important by-product: theoretical findings through careful generalisation
and integration, on the basis of practice. Conclusions based upon individual
phenomena have in most cases a certain value also beyond the phenomenon
investigated: they may become building stones of theoretical findings.
Therefore the research should not stop at conclusions concerning questions
of detaiI but should make efforts to reach to theroretical conclusions (a)
affecting the entire complexity of the problems of public corporations and (b)
contributing to the construction of a new legal system and theory of law.
8. There are two main ways to conduct the research work: (a) case study
covering practically all the issues in variant A or B, or (b) a stud y of one or
more important issues concerning public corporations as such.
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Law, Lawyers, and
in State Enterprise

Decision~Making

Laws establishing state enterprises in anglophone Africa delegate larger
realms of discretion. This power is shared, in loosely defined ways, by various
officials whose "accountability" to the "public" is more illusory than real.
Delegation of discretion may be inevitable, but lawyers concerned with
development administration will be interested in the way in which the
abstract powers given to corporations are converted into concrete decisionsinto plans, programs, budgets, contracts, commands and other transactions.
Many of these decisions can be seen as official acts which allocate scarce
public resources, and cummulatively they may tend to benefit one social
interest or another depending upon how discretion is exercised.
Other papers in this volume emphasize the importance of understanding
the "political economy context" in which this power over resources is
exercised. The assumption is that in socially stratified polities, the
distributionaI decisions of state enterprises will tend to reflect the particular
values, economic interests and power advantages sought by dominant groups
in the polity. The importance of identifying these groups and their interests
and the sources and means of their power seems obvious, but it should hardly
come as a surprise that the operation of some public corporations, those
which wield power over important resources, will almost always tend to
become politicized, sometimes corruptly so. What we may wish to know, in
more detail, is how these institutions are governed, how they may be
manipulated, who attempts manipulation and by what means-and whether
it is possible to subject corporate governors to agreater measure of legal
control, to regulate their decision-making without imposing undue costs on
efficiency and creativity.
Towards this end it was suggested at the Legon workshop, that we need
more case studies of public corporations which focus on decisions and
decision-making. This paper, in a summary fashion, sketches some ways of
looking at decisions and at the process by which they are made. I will suggest
that, for purposes of analysis, there are several types of decisions to be
examined and, therefore, several ways of analyzing their content and social
impact. I will suggest that the process of making decisions can, for purposes
of study, be broken down into several elements; and analysis of each element
helps us to understand the particular social con text of the corporation and the
particular influences which come from this con text and affect the content
and outcome of important decisions. I will furtheI' argue that the process by
which a decision is made is, itself, a factor which may, independently, affect
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the decision 's con ten t. Finally, I think these several propositions suggest a
number of legal implications, and I will sketch a few of them. The overall
purpose is to develop some ideas which may hel p researchers to describe the
workings of an institution and analyze what is described.

I. Types of decisions
Decisions are the raw materials for a socio-legal history of an enterprise. By
analyzing them we can study the avowed theory and objectives of the
enterprise,. the means taken to implement various objectives, to monitor the
results of implementation and to impose accountability. Thus, there are
different types of decisions, and, arbitrarily, for purposes of the research
approach discussed here, I suggest three categories of decision-making
though each of the types may overlap.
There are, first, what we may call redistributional (i.e., highlevel)
decisions. These may express some theory of distributive justice concerning
the development and allocation of the resource, some set of values and social
goals to be realized. Redistributional decisions, in the form of policy and
planning statements and legisiation, are nominally made by political
executives, central planning agencies or legislatures-and in some polities
they may be made by official organs of a ruling party. Of course, there may be
other important but less visible actors (and institutions) in the process,
influencing the terms and content-e.g., particular politicians and
government technicians, private interest groups and individuals, bureaucrats
who will be expected to implement the policies expressed. Redistributional
decisions may, perforce, be highly politicized, for they can (ostensibly) affect
the interest of significant groups, a whole dass. We might expect them to be
made (though they may not be) in highly visible political arenas and by
institutions and processes designed for that seuing.
Second, there are decisions concerned with implementation of distributionaI policy. These come in many forms: micro-planning and budgeting
specific projects, awarding contracts, rule-making, allocating, and many
other transactions. In studying an enterprise, we may be particularly
interested in identifying and studying implementationaI decisions which
have a significant impact on people, or on resources committed to the
corporation, or which interpret distributionaI policies in a significant way.
In studying the enterprise, we will want to know who, within and without the
institution, participate in making these decisions, and how.
Third, there are regulatory decisions-those which independently review
the "legality" or wisdom of implementationaI (and occasionally redistributional) decisions. Schemes of regulation exist both within and without a
public corporation. Its directors "regulate" when they review the decisions of
managers and others, and company lawyers perform such tasks when they
advise on the "legality" of an implementationaI decision. Regulation also
takes place outside the institution proper: Ministers, cabinets, organs of
political parties, parliamentary committees or questioners and, occasionally,
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courts mayengage in regulation; and these tasks should become important
when-and to the extent that-the corporation is implementing a scheme of
distribution which affects social interests-e.g., when it is dispensing
resources (such as eredit for farming or housing) which people need, or when
the implementationaI decisions affect the economy as a whole or the interests
of particular groups in particular ways. Regulation can be used as a means to
vindicate redistributional decisions where implementation has failed to
achieve that purpose; but it may also be used to manipulate or frustrate
redistribution. Thus, again, our attention is directed to how particular
actors use or attempt to use various structures for different kinds of decisionmaking.

II. Institutions, norms, and actors
So far I have suggested that in order to study decisions reflecting the theory
and history of a corporation, we might assume that there are a variety of
different kinds of them (redistributional, implementationaI and regulatory)
coming from different centers of decision-making within and without the
institution. Thus, to get at the history of these decisions, we may want to
examine a variety of institutions, norms and actors. In that way we can start to
see who (and what) drove the corporation in the directions it has taken.
We might start by looking at the structure, norms and actors of the
corporation. We can first map the legal and formal organizational structure
of the institution. Laws, directives and manuals define it and allocate
responsibility for tasks and decisions. But these formal rules do not tell us
how the structure is in fact used, who are the key actors in its governance. A
board of directors may have extensive legal power. But we may hypothesize
that to the ex tent that the board's membership is drawn from other agencies of
government and to the extent that the primary duties of these appointees lie
elsewhere, this structure may not be used in precisely the way contempiated
by law. As some studies of institutions show, the time, energy and loyalties of
some direetors may lie elsewhere. They may meet infrequently and be badly
briefed when they do. The structure may be used to subvert corporate
decision-making (e.g., because powerful directors from Ministry X are
jealous or hostile to various corporate activities), or the board may tend more
to ratify månageriai decisions than to perform a creative, directive rale. Thus,
decisions of consequence may be made de facto, by the manager; or they may
be generated in other offices; or there may be inaction because roles are
confused. The point is to try to locate actors who actually influence the
content of decisions which we think are important.
Those who act within the corporation are presumably supposed to be
guided, in part, by norms, manuals and general policy declarations
perhaps by ideology in some polities. Thus, we would expect implementation actors to act in accordance with redistributional decisions given to them
from superior authorities. We might expect their behavior to conform to the
rhetoric of the public service, e.g., to notions of selfIess service to the public
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and loyalty to institutionai goais. But we may suppose there is, inevitably,
deviance between "ideal" behavior and actual behavior. In part the deviance
may be the' product of a sort of "sub-cul ture" which exists within the
organization-a set of attitudes and perceptions which affect motivation
(e.g., perceptions of the promotionai system) and communication and
interaction of actors. The "sub-culture" may reflect pathologies within the
institutionaI bureaucracy which are the product of environmental factors
such as dass interest, ethnic or regionalloyalties, patron-dient relationships,
educational experience and entrenched instilutional custams.
Of course, the actors and structures with in the institution may also be
affecled-sometimes dominaled-by institutions and actors outside it; e.g.,
the responsible ministry, other official agencies (such as the planning body)
which have an interest in corporate decisions. There may also be attempts ta
influence by private firms or individuals seeking to affecl distribulion. Some
outside actors may have more influence than others, e.g., because they enjoy
superior wealth or status, knowledge and technology, access to inlermediaries. Their capacity to influence may also be enhanced because they are able to
opera le al low levels of visibility or because accountability for decisions is
blurred or because substantive criteria for important decisions are susceptible
lo ad hoc manipulation.

III. The content of decisions
So far we have noted ways ta describe types of decisions and institutionaI
settings which may enable us lO put some of the flesh of social history around
the dry legal bones of a parastataI. We may now note a few ways to analyze the
content and social impacl of decisions which characterize the life and work of
the institution.
A. Goals. In part, we can analyze corporate performance by comparing the
goals ascribed to it by redistributional decisions with implementationai and
regulatary decisions and their social outcomes. Accordingly, we could look to
the aggregate of relevant redistributional decisions-policy statements, plans
and legislation-to identify avowed goals and see the extent to which more
general statements of aspiration and preseription have been converted, at
various points, inta more concrete concepts which can be used ta evaluate
operations.
Thus, one function of goal articulation may be lo provide explicit
guidance to decision-makers engaged in implementation and regulation. In
theory, the more precisely we have explicated our social and economic
objectives, the more we may have narrowed the range of subordinate
administrative discretions. Anolher function of goal articulaling decisions
may be to provide funclional criteria to measure the achievement or efficiency
of the organization (or a part of it). Some goaIs, to some extent at least, may be
expressed in quantitative terms; e.g., in terms of units of social needs for the
resource, or units of production or distribution of it over units of time to units
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of people, groups or locales to be benefitted. Again, to the extent possible,
some goals might be expressed in qualitative terms which enable some
evaluation of the deeper social impact of the program. Still another function
of goal articulation may be to express some theory of power in regard to the
resource administered-to distribute rights between people affected and
bureaucrats in regard to implementationai decisions, to determine rights to
participate in these decisions, and to share in the use of and benefits from the
resource.
As noted, goals are articulated in the basic redistributional decisions (e.g.,
development plans, legislation); they are also articulated-often more
precisely-in lower level plans and SubOl'dinate rules. To a large extent goals
may appear, to the extent they do, in planning-type decisions, in decisions to
launch various kinds of projects and activities.
There are many textbook statements (and platitudes) about the function
and techniques of planning and goal articulation, but there may also be
many difficulties in deve10ping these decisions within institutions. The basic
redistributional decisions may be the product of a political process and
political actors, and their content may be deliberately unclear or unrealistic.
An agency may be empowered or commanded to pursue several different, or
conflicting goais; e.g., a public corporation producing food may be told to
maximize employment and at the same time minimize its prices, or
realization of the goals of one organization may depend on the planning and
output of some essentiai service by another. Further, goal articulation may be
seen as a continuing activity penetrating the system, not simply a result of a
single exercise. In part it is a process of sorting out and assigning different
tasks, monitoring and revising them in light of experience. Thus analysis of
goals must look, not only to the content of decisions which express them but
to the institutions, actors and processes which produced them for the latter
analysis may lead to explanations of the former.
B. Outcomes. Analysis of redistributional decisions and others expressing
goals may not yield a very precise set of criteria and presCl'iptions to measure
performance (a failing which may be a serious problem in itself). We may lack
very satisfactory tools to evaluate implementation and regulatory decisions.
Nevertheless, we can seek to determine the allocational effects of these. They
are the "output" of the corporation, and the problem may be: who benefits
from them? What has been their social impact?
In same agencies, e.g., one which provides urban housing to the poor, it
may be possible to look at decisions which actually allocate a resource to
individual recipients. But in most instance these allocational decisions, or the
social impact of the institution may depend, in part, on the content and the
effects of a wide range of other decisions: micro-planning, rule-making,
budgeting, deployment of personne1 and other, diverse transactions-plus
regulatory measures. The problem is to see how, cumulatively, these
aggregates of decisions may relate to each other in terms of expressing and
effecting a coherent policy of resource use or distribution. For example: to
what extent may an agency's personnel or budgeting affect its allocational
work, e.g., by causing deviance from redistributive goais?
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Depending, in part, on the nature of the resource, the tendency of these
implementatian and regulatory decisions may be to benefit one social interest
or another, same advantaged groups at the cost of others less advantaged. Or
the resource may have been inadequately distributed to intended beneficiaries
(e.g., in amounts too small); or there may have been a failure to distribute
(e.g., because the anticipated program was never initiated). Or there may be
same admixture of these types of allocational failures. We may wish to go
huther and exarnine the social effects of these allocative decisions and the
social impact of the system as a whole upon various groups. In same cases,
there may have been re-allocations-more or less as anticipated by
redistributional decisions, but the benefits realized may be marginal because
distribution of this particular resource (e.g., credit for farmers) has little value
uniess other resources (e.g., land or technology or markets) are also made
available. Or the program may have failed to achieve the social impact sought
because the target group of beneficiaries failed to relate to the corporation and
to use the program ostensibly established to help il. Or allocative failures may
have produced other kinds of reactions: frustration, resentment and
politicization of new demands or, conversely, alienation and "exit". Analysis
of the outcomes of decisions will try to ask a number of questions, e.g., about
perceptions which different groups of people have of the corporation and its
people, about "usage" or failure to use its programs, about changes in the
quality of life of target groups which are-or might be-aseribed to the
corporation.

IV. The decision-making process
The process of making a decisian can be analyzed in terms of five elements:
identification of the problem to be resolved; search for (and analysis of) data
relevant to framing possible respanses; choice of a response, usually a course
of action; communication of it to those affected; and evaluatian of the results.
It is important, of course, to nate that these "elements" are not discrete,
severable forms of activity; they are simply analytic toois; we can use them to
look more carefully at the various, related behavior which goes inta decisionmaking. Further we should nate that decision-making goes on continuously
at all levels in an organization. We are concerned here with inter-related
modes of behavior, not a single act of choice nor even a discrete set of acts. We
are concerned with behavior which produces deliberate courses of action
having same significant social impact, e.g., interms of the number of persons
affected, the quantum of publicly controlled resources allocated for same
purpose. The more an institution's choices have these implications, the more
our cancern with the process which produces the choices made.
A. Problemidentification. The first step might be to see how the need for such
decisions gains recognition. We might start with the nation that organizatians develop "agendas", and our cancern is to see how those agendas come to
be fashioned. In one way or another, situations, demands and apparent
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"troubles" are either ignored or brought forward and converted (just as a
la""yer converts a client's raw data) into a problem fordecision. Thus, we may
want to study who participates in the process of articulating the problems
and agendas which we think are important; how priori ties for attention are
established. In one way or another a large organization may have officials
who are asked to monitor one or another activity or to scan the environment
(or parts of it) to scout situations which may beget the need for decisions.
How is this scanning process organized-if it is? We may be interested, too, in
the question of access for persons outside the agency. How easy is it for
farmers, confused or dissatisfied over the AgriculturaI Bank's credit policies,
to express the grievance and secure reasoned attention? Access to agendas may
shape the terms in which problems are expressed and influence perceptions of
the enterprise environment.
As lawyers weil know, the terms in which problems are stated may weil
affect the response. It thus becomes interesting to see who formulate what
kinds of issues presented for decision. The dynamics of problem identification and agenda formulation are complex-but they tend to shape the
ultimate choices made.
B. Search. To the extent that a situation is perceived as an occasion for a
decision there may follow some process to search for C!arification of the issues
and possible responses. To the ex tent that there is no search and posing of
choices, there is no real decision-only areaction. Thus, search leads to
perception, C!arification and evaluation of choices, to premises for choosing.
In an ideal world decision-makers might search for and evaluate all
alternatives, seeking to know the risks and utility of each. Sometimes
commentary on decisions assumes such a world. But of course reality is
different. The data for framing choice may be limited, all the more so if the
search process is inadequate or incompetently staffed or organized, or if there
is pressure to search quickly. Searchers live, not in a perfectly rationai world
but in an environment of "bounded rationality" , and often an environment
of strong "irrational" pressures. Thus, decision-makers are tempted, or
compelled, to "satisfice", i.e., to choose from among the apparently available
alternatives rather than all possible alternatives, to restrict both aspirations
for an ideal solution and the search for one. Various dynamics impel this
"satisficing behavior": limitations of time and resources, laziness, prejudices
or ignorance which blinds or skews perceptions of the implications of the
problem. 'In developing processes for decisions of consequence, it may be
important to optimize the search process. Lawyers who counsel on
deci"sions-and on organizational structure and procedures to facilitate
search-will want to focus on how this work is organized and how pieces of
information and viewpoints are communicated, put together and evaluated
in the formation of alternative premises for decisions. Further, law-trained
counselors with a more sophisticated view of the fiduciary nature of public
enterprise may be sensitive to the need to consult interests affected by putative
decisions. We do not make legal decisions without hearing the parties, and
any search for all relevan t evidence is oEten improved by deliberately
encouraging disagreement.
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C. Choice. The core of the process is the authoritative selection, from among
alternatives, of a response to the problem. The possibilities are reduced to a
prescribed course of action. While conceptually this may seem obvious, it
may sometimes be difficult in practice to see exactly whether and what choice
was made, when and with what finality: the decision-maker may, in fact,
choose to "hedge his bets", to obfuscate, to make a "symbolic" decision or a
promise of a later decision, or to defer choice without appearing to do so. If
this in fact is the choice made, lawyer counselors will seek to know why-the
reasons may be persuasive, or they may reflect some problem in the process of
governance.
D. Communication. The choice made must be converted inta an outcome. In
the situations which usually concern us here, it must be converted into an
exertion of power-often a set of prescriptions regarding some sector of
activities and social relations. Thus, ta be meaningful the decision must be
communicated effectively. The communication may fail to produce behavior
sought unIess its premises are articulated. Perhaps the Light Brigade had no
need to know "the reason why" it was ordered ta charge, but the
implementation of complex decisions in a large organization may call for a
different outlook on commands: further choices must be made and
subordinate policies and practices-developed as a resu lt of the decision; the
purposes of the decision must be realized; the choice made today may be
considered later-and possibly distinguished-as a precedent. People
affected must know. All of these possibilites bespeak the importance of
analyzing the communication element.
E. Evaluation. A final set of steps is concerned with gauging the effects of the
choice made. These may include selection of means to monitor and review the
outcome, and means to undertake new decisions in view of the consequences
of the first. If we view decision-making as a continuing process-an aspeet of
organizational behavior rather than a discrete episode-we may better
appreciate the significance of evaluation. Outcomes produce new situations
usually calling for new decisions. Thus, we are led back to the processes of
problem identification. Frequently the effectiveness of evaluation may
depend on the ability of evaluators and problem identifiers to see that earlier
formulations of the problem to be addressed (by search and choice) were
defective. The tendency may be to stick to the original statements of the issues
and decisional premises and to look to new means to cany them out. But,
from the vantage of hindsight, scholars will ask whether the better course
would be to re-exa mine all the steps which produced the original decision,
including, notably, those which defined the problem.
The process described above may provide a prism which may help us
analyze and explain decisions and decision-making behavior.

l. Goal articulation has already been identified as an important task, and an
examination of process may show, e.g., how the premises for one decision are
(or are not) related to another and to development and refinement of values,
objectives and standards for ongoing decision-making, efficiency, and
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accountability. Thus, we can look to the elements ofproblem identification
and search to see what rules, data and situationaI perceptions were used to
make choice, and whose perspectives influenced that behavior. We may also
look to the communication and evaluation elements to see how choices were
converted, in part, to planning criteria for measuring achievement.
2. Visibility and Accountabihty. Use of the prism of process may show who
was informed-and in what way-about problematic situations, about the
need for search and the implications of putative decisions. Processual
analysis may show how a numberof people havecummulatively, contributed
to a particular decision, and where responsibility for particular judgements
may be fixed.

3. PaTticipation. Processual analysis may enable more careful study of
important questions concerned with who participates, at what stage and how
in decision-making; e.g., who (within and without the organization) has
access to and influence in agenda-making, forming decisional premises,
reviewing them. This analysis may help us to identify the roles of intervenors
and intermediaries. Focus on the communication and evaluation elements
may direct attention to the way in which an organization relates to people and
groups affected by its policies-and vice versa. Processual analysis should
prov ide a means of assessing the costs and benefits of participation in
different kinds of decisions. We may see more clear!y possibilities for different
kinds of participation to achieve different ends.

V. Some speculation about the legal implications
The analyses sketched here may illustrate and reinforce some propositions
developed more fully elsewhere in this volume. They suggest, perhaps, the
need for much more thinking about the under!ying theoTY of the public law
concerned with public resource development and distribution; the mles of
lawyers in administering it and their training.
More and more the machinery of the state, in all types of political
economies, is used in theory, to enable "public" actors and institutions to
contral or participate directly in praducing and allocating resources which
affect weil being. Dependency on these state-managed systems graws. Public
corporations are simply institutions which are a part of these braader systems
of resource productian, use and distribution.
The law establishing systems of resource distribution may be important
not only for what it provides but for what it fails to provide. The law creating
planning agencies, state enterprises and important regulatory agencies may
vest grea t discretian in public officiaIs. Discretion is power which becomes all
the greater when standards and procedures for its exercise are unprescribed;
when the decisions are at a low level of visibility and do not have to be
explained publicly; when participatian in the decision-making and the range
of persons consulted is limited-often to those who have superior status and
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means of access; when articulation of policies which should inform more
particular decisions is defective-and when there are no prescribed avenues of
review or redress. Further, the law may pay too little attention to other aspects
of the business of decision-making in allocative institutions, e.g., to processes
for making subsidiary rules and codification of policies and practices; to
timing of decision-making steps so that there is opportunity to gather and
analyze information. Further the law may permit, indeed encourage, much
secrecy about communicating the content of many decisions. (Thus in many
Ah-ican countries, the contracts of public corporations with TNCs are
negotiated by government with limited or no consultation with groups
which may be affected by the decisions taken; and the contracts themselveswhich may be seen as very important pieces of ad Iwc legislation-are trea ted
as state secrets). In ruling coalition polities (where political parties are nonexistent or largely conu-olled by elites), there is a lack of institutions which
represent concerns of those with less voice and advantage in society. There is a
lack of institutions which are empowered (or have resources) to en force,
independently, same system of "public interest" accountability. Courts play
marginal roles as agencies of review and accountability. In part, this is a
legacy of the inherited legal system-which provides limited judicial
jurisdiction and is culturally hostile to the kind of judicial power we are
talking about here. In part it is because the judiciary and other "independent" tribunals which might be entrusted with regulatory roles may find
themselves in an environment which is politically hostile to their
intervention. Cummulatively, the legalrules (or non rules) structuring
decision-making-and regulation of it-may significant1y affect the way in
which problems are perceived, issues defined and agendas for official
programs developed. Again, these sU'uctures may create an environment
which is more conducive to corrupt or unprescribed allocational decisions.
Research on panicular public corporations, particularly on decisions and
processes for decision-making may tend to support or modify this view of the
public law of distribution.
It is possible to contrast this kind of public law of resource disu-ibutionwhich seems to establish new forms of "state capitaIism" as a "new
feudalism" -with another model. In this model state controi of resources is
seen as a means not an end. The end is distribution in accordance with
theories and formulae which stress both equity and other, new kinds of
human rights concerned with sharing resources directly or sharing power
over them. This theory is concerned with people's rights in the new property
which is created by the law of public corporations. Implementatian of the
theory will call for legal inventiveness-finding new ways to make
bureaucrats fiduciaries. One important way may be decision-making.
Lawyers may want to look more closely at the aggregate of redistributional
decisions and legislatian relevant to same system of resource distribution.
Laws creating public corporations are a part of this aggTegate. Perhaps we
can develop more critical tools of analysis which ask questions about why the
law fails-to the extent that it does-to provide rules directed at, e.g., the
processes of explication of goais; modes of participation in different stages of
decision-making; visibility and accountability; regulatory mechanisms.
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If law is to be used in accordance with a theory about resource distribution
which puts more emphasis on people's rights, we may be concerned with
analyzing more caTefully the roles of lawyers in the system. For example, the
counseling role may be far more important than presently envisioned. While
it may be impossible to develop very precise formal rules governing decisionmaking, it may be possible to develop, in practice, counse1ing techniques and
eriteria which encourage more attention to each stage of decision-making.
The implications of this to the teaching of public law also seem important.
It is hardly enough simply to study the legal forms of public corporations.
Students may need to know more about how these forms are used, how power
is in fact exercised, how decisions come about. They may need to understand
decision-making as a complex process, and one which may be manipulated.
They need to see how process affects choice and outcomes, how particular
kinds of legal skilIs can be used to make that process reflect a more coherent
theory of the role of law in the management of public property.

91

Reginald Herbold Green

Historical, Decision-Taking,
Firm and Sectoral Dimensions
of Public Sector Enterprise
Same aspects of and angles of attack for research
Since the basic nature of public enlerprises is not independent of the underlying
socio-economic and politico-economic nature of the panicular State in which
they exist, any operational planning or budgeting in relation to public elllerprises
must start from an analysis of the purposes and goals the elllerprises are intended
LO serve and achieve. IL is very rare for any elllerprise LO have only one relevant goal
or for the balance of goals for all public enterprises in any one country to be the
same.
8udgeling And Planning For Developmenl
In Developing COllnlries
(Expen Group Repons, United Nations)

I. Research, form and practice
Research as well as operational planning and budgeting needs to be
grounded on a perception of what a public enterprise or public enterprise
sector is actually intended to be, to achieve and to become. Otherwise it is
likely to be formal and utopian at best and misleading and counterproductive
at worst. Reading of formal texts and declarations is a step towardanswering
questions of purpose but only one step-one form will often do (not perhaps
equally satisfactorily) for several purposes. The nature of the actual decisions
taken by, and in respect of, public enterprises and the public enterprise sector
are-when adequately analyzed-the best single test as to what decisiontakers have intended.
If the pattern of decisions appears to be incoherent that too requires
analysis: fragmented decision-taking by persons or groups with divergent
interests? A very divided or uns table decision-taking coalition? A low priori ty
by central decision-takers to the sector or enterprise allowing secondary
decision-takers to dominate? Similarly a gross and systematic divergence
between legal formula tians and norms and operational institutional forms
and practices requires examination not merely a statement of fact or a
criticism of practice as "irregular". Why has the divergence arisen? Why is it
allowed to continue? Are the formulations appropriate to the intended
purposes? Could they be operationa1? To whose benefit and at whose
expense? Could a set of formula tians and norms consonant with real practice
be drafted? Would these be acceptable to major decision-takers? For what
reasans?
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Public enterprise research-especially in Africa-is not a very weIl
established field.' However, it already suffers from a remarkably high
proportion of studies which formulate questions and problems whichhoweveI' entrancing to the researcher-are both rather far from the concerns
of decision-takers for, operators of, or those affected by, public enterprises and
also rather out of any veridical context of time and place. For example much
research on the Ghana Cocoa Marketing Board has treated its primary (or
sole) objective as long term grower price stabilization-at most a very
secondary theme in its statutes, decision-takers' statements or Board practice.
Equally some studies of Kenya and Tanzania parastatals apparently assume
that the two states' decision-takers have the same goals for the public directly
productive sector-a view which is rather inconsistent with legal instruments, public statements, the size and scope of the two sectors and a large
number of individual decisions. Finally, at the applied level several
consultancy studies-e.g. those of McKinsey in Tanzania-have not merely
been based on at best artifactual rendering of state objectives for the units
studied but also on astounding assumptions as to what was possible in terms
of organization, communication, manpower procurement and data processing in the countries affected.
These weaknesses are not unique to any one discipline-economists,
poli tical scientists, political economists, sociologists and lawyers are, in
their several ways, all perpetrators and sufferers. Indeed one very clear
weakness is the failure to develop cross disciplinal'y approaches and team
efforts in public enterprise studies. Related is a general absence of joint work
by practitioners (i.e. managers, consultants, planners) and academic analysts.
A practitioner is both unlikely to see the full forest because he knows some of
the trees and interlaced creepers so weIl and always temp ted to write apologia
for his own past decisions and advice and to refight internai debates of the
past in ways which as often conceal as throw light on key issues of intention,
j udgement and objective constraints. The academic analyst-especially if he
has not had prior operational experience-is all too likely to see the forest as a
monolithic mass or to study one tree and to hypothesize a forest of nearly
identical trees from il. He is very prone to underestimate objective constraints
on both decision-taking and implementation, especially in the sense of
assuming that the particular institution or problem he is studying was seen as
of adequate importance to have a priority call on scarce manpower,
analytical, institutional, bargaining and financial resources. 1
There is no unique approach to research on public enterprises. Several
different angles of attack are capable of yielding significant results. The most
promising appeal' to be Historical, Decision-Taking, Firm and SectoraF
based analyses. No one is optimal for all questions, all countries, all
enterprises. Since no single study will be adequate for any one country's
public enterprise sector (nor over time for any one enterprise uniess the first
stydy is already an atuopsy) there is value in different researchers and research
teams pursuing different approaches and still others developing syntheses
from the insights gained through differing angles of attack.
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II. Effieiency, multiple goaIs, enars, constraints
Before proceeding to sketch the four se1ected research fra mes a digression on
four issues which bedevii many studies on publicenterprises may be in order.
These are efficiency, multiple goais, errors and constraints.
Ejjiciency is not an abstract concept. It is relative to some goal or goais. If,
for example, a public works program me is primarily designed to maximize
bribes to ministers and civil servants no analysis which does not take account
of that fact will be fully satisfactory. Take account of need not, of course,
mean approve of. However, criticism of such a system as not minimizing costs
nor maximizing "useful" roads-bridges-ferries-buildings is simply evading
the primary "problem".
To know all is not, in this field, to forgive all even within the con text of the
operational goais. Over 1971-74 Tanzania held urban meat prices down to
benefit urban wage earners and attempted to alter grade price structures to
benefit the poorer consumers. The latter aspect created endemic shortages of
low-cost vis-a-vis high-cost cuts until partially reversed, but to the extent
consistent with balanced supply and demand for all grades and cuts it was
efficient in terms of egalitarian income distribution goais. The former aspect
was potentially inejjicient in terms of a real strategic priori ty to raising rural
incomes especially for poorer peasants (and herdsmen) in poorer regions
because most cattle growers fell precisely into that classification. Thus no
attempt was made to hold down grower prices-quite the contrary.
Unfortunately this strategy was not workable. Urban demand rose very
rapidly, supply response was sluggish (for reasons not readily reached by
short term price incentives). Export availability (profitable to the 50-50
packing joint ven ture) fell, domestic sales (at a loss given the price structure)
rose rapidly and the bankruptcy of Tanganyika Packers was clearly a
question not of whether but when and how. Clearly this was not efficient for
ensuring urban mea t supply (shortages arose), main taining public en terprise
sector surpluses (a priori ty goal for the sector and not one often waived for an
amenity good like meat), or concentrating cattle sector attention on ways and
means of raising output (and more specifically offtake) togetheI' with
improving marketing, transport and processing facilities.
By 1974 100 % nationalization ending thejoint ven ture was seen as essentiai
to achieving a coherent price structure as weil as for tackling long term
problems. ]oint ownership had in this case proved inefficient because it
obscured the true constraints on pricing policy articulation.
Evidently in evaluating efficiency care must be taken in ascertaining goals
guiding decisions. For example Tanzania's automatic bakery decision is
frequently analyzed on the basis that it was initiated by the National Milling
Corporation to generate surplus (or shift it from the private to the public
sector). In fact both the NMC and the Treasury were quite agnostic as to
surplus potential and, far from initiating, both queried and cut back the
project. The actual goal was socio-political, protection of low income urban
bread consumers from adulteration and shortweighting by small private
bakeries. The Minister of Agriculture (who sat for a Dar es Salaam
constituency and had very close contact with his constituency party leaders)
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believed this to be a major problem not soluble by inspection procedures and
also saw small public sector bakeries run by a municipal development
corporation as unlikely to be practicable.
Whether the decisian to build the automatic bakery (whose bread is more
costly than that of the smaller bakeries, as its doubters feared)3 was efficient is
of course still debatable even when the actual goal pursued is correctly
identified. Was no system of spot checking backed by prosecution workable?
Were co-operative or municipal small scale bakeries really impracticable?
Even if such approaches were less effective in attaining the goal directly
sought what were the opportunity costs in terms of other goals e.g. alternative
uses of investment, e.g. NMC planning and project preparation capacity?

Multiple goals
The concluding comment on the bakery case poses a standard problem for
public enterprise operation and analysis. How does one proceed in a con text
of multiple goals which are partly complementary, partly independent,
partly substitutible (on the goal and/or the performance side) and partly
contradictory (in terms of enterprise contributian to attaining thern)? The
older academic analytical stance that such a situation was itself evidence of
faulty goal setting is melting on exposure to the practical reality that almost
all serious decisions do involve balancing results in terms of progress toward
several goais. Politicians, civil servants and managers-and for that matter
private businessmen 4 and consumers-are perfectly used to taking decisions
which involve tradeoffs among goals or allocating limited resources so as to
meet at least minimum levels in respect of multiple requirements even if they
usually use different phraseology to express what they do.
To pose this problem is easier than to resolve il. To treat any decisian or
action as efficient if it serves any goal is much too extreme and even adding
the constraint "so long as it does not seriously threaten the continued
existence of the enterprise (or sector or state)" still gives inadequate scope for
evaluation. Nor is it possible to rank goals (whether cardinally or ordinally)
to any operational purpose because the normal question is not either/or but
how much of each with none fully achieved.
The question is one of marginal tradeoff ratios but these are almost never
reduceable to exact quantitative terms even at any one time and place much
less over time and space. To ask how many rural clinics are worth as much as
a consul tancy hospital may be comprehensible and answerable but to ask how
many yards of textile capacity now should be traded off against a probable
reduction of how many bilharzia cases in 1985 is almost certainly neither. In
any event the objects cited are not goals but particular projects which in
practice still serve more than one goal. To ask-how much growth of output
should be traded for how much greater equality in personal and communal
consumption power is on the face of it more intelligible but cannot be
answered outside a specific existing con text nor acted on except in terms of a
pattern of concrete policy, institutionai and project measures affecting more
goals than these two. 5
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In practice decisions evidently are taken and necessarily imply more or less
explicitly considered tradeoffs. Whether they are taken consistently or with
adequate knowledge is a. very different matter-indeed it is a critical area for
research. Practically at least two methods are used at technicallevel. One is
iterative-first arrive at some possible allocation of enterprise (or sector or
state) resources while keeping underlying basic goals and some more
quantifiable surrogates for them (e.g. patients treated for curative health,
health education classes and vacinations for preventitive) as set out by
decision-takers in mind. Second experiment with the more evident major and
minor alterations which are possible to see how this affects probable balance
of goal attainment.
Third, present the basic allocation pattern and most likely (in terms of their
impact on goal balance) variations to decision-takers. Repeat until a set of
decisions is taken. A variant at enterprise level is to present evaluations of
output, investment or other options in terms of several criteria linked to basic
goals e.g. net addition to real national output, net contribution to national
investible surplus, direct and indirect balance of payments impact, firm
profitability, overall effect on tax revenue, employment by skill and pay
leveis. The decision-takers then can make their own ad hoc weighting of the
tradeoffs if option ranking is radically different on different criteria.
An alternative approach at micro level is to receive (or set, subject to
approval) minimum targets in respect of all relevant goals but one and
maximize in respect of that one, e.g. a firm subject to output, foreign
exchange, wage, price, and quality of service constraints could seek to
maximize profit (investible surplus). In practice a rather less systematic
variant of this approach is common among the more successful African
public enterprises and underlies much of their short and medium term
planning. However, it requires that initial targets set as constraints can be
alterable (in reality as weIl as on paper) if no operational solution exists at
their initial levels.
In research one key question is whether there is an articulated decisiontaking and implementing process flowing from goals thorough targets to
particular policies, produets and projects and whether it opera tes in an
integrated (or coordinated) way at enterprise, sectoral and nationalleveis. A
second is whether some set of iterative or minimum achievement techniques
is used to make decision-takers aware of the real goal achievement
implications of, and tradeoffs related to, alternative policies and projects. A
third is whether the pracesses and techniques result in areasonably coherent
and consistent pattern of choices and whether weaknesses in this regard relate
to inadequate information, faulty projections, externai uncertainties beyond
decision-takers' contral or projection or faulty (incompetent, misinterpreted,
deliberately warped, non) implementation of decisions.
Errors
One bias of research-as of mass communication-is to see enors and failures
as more interesting than correet decisions and successes. Practitioners when
engaged in serious analysis (not public relations or apologia) often seem to
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exhibit the same tendency but for a different reason-what is going weil is not
usually perceived as a problem requiring analysis to resolve it. 6 This bias is
unsound. The successes of one enterprise, sector or state may weil on analysis
reveal means to tackling the weaknesses of that enterprise, sector or state as
weil as being of value to others with different patterns of strengths and
weaknesses. Analysis of success can reveal as much about genuine
operationaI goaIs, attitudes and decision-taking as that of failure.1 Success is
usually both partial and at the same time a basis for potential further
advance-without analysis it may weil slip away but informed byanalysis
prove susceptible to extension.
That said, the analysis of enars is critica1. The problem is often one of
classification. A single mistake in selecting machines for one project, a bias
in favour of complex technology with little systematic camparison of
alternatives and a capital programme designed to maximize contracts of a
type facilitating the payment of bribes, kickbacks and "participatians" are
all open to criticism but they are not even remotely similar types of enar. The
same applies to secondary inefficiency in deployment of mechanics in a
factory which does function at capacity, endemic inability to maintain
equipment leading to 40-50% of machines (or vehicles) being "normally"
unserviceable, and a total lack of formal and in service training facilities for
mechanics, foremen and shop floar engineers. All are performance enars and
all relate to the maintenance aspects of management but they vary in
seriousness, in micro versus macro nature and in probable causal factors and
routes to positive change.
Evaluatian in a framework allows distinction among several types of
decision- taking performance weaknesses:
a. Micm-e7'1'ors-inefficiency in achieving goals by individual paras ta tals
relating to action or in action subject to a significant degree to firm influence
or control;
b. Sectoral-errors-inefficiency in meeting individual unit and sectoral
goals relating to action or inaction either at the sectoral level or in the
interactions between the seetoral and individual unit leveIs;
l. National errors-inefficiency in national policy action or in action
limiting the ability of the paras ta tal sector and its units to pursue national
goals effectively;
d. External context-constraints and events which impinge on a-b-c but
inc1uding. the way in which flexibility and response (inc1uding positive
reaction as weil as passive adaptation) are or are not built in at unit, sectoral,
nationallevels;
e. NIlsmatch inejjiciencies-c1ear unresolved conflicts of goals (not
inc1uding tradeoff problems in general but inc1uding failure to perceive and
deal with them with reasonable degrees of speed and effectiveness) which
hinder the working of parastatal units or sectors;
f. Umesolved contradicions-basic conflicts of interest within and between
decision-taking groups (and the institutions for which they decide) and also
between segments, formations and c1asses of (or acting in-e.g. MNCs) the
polity which impair specific or general goal attainment;
g. "Inappmpriate" goals-goals which from same stated point of view
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(e.g. the author's) are inappropriate and whose attainment is from that
perspective an "inefficiency".
A paricularly serious problem is confusing the last with other categories.
There is no obligation on an analys t to approve a goal framework or an
agreed tradeoff (or balance) mix of goaIs, but there is an obligation to separate
criticism of performance with in an institutionaI or systemic goal framework;
criticism of the absence of a coherent framework; and criticism positing the
need for a different goal framework and to make explicit in the last case what
the posited framework is, on whose "behalf" the author advances it and why
it is more "appropriate" than the existing one i.e. who is to gain what from il.
The mirror image of the schematic categorization outlined can be used for
successes. It is not less critical there because a case of micro success can be
paralleled by macro failure. For example the Zambia-Tanzania Road Services
Company, the Dodoma Regional Transport Company and the long distance
national bus company in Tanzania are on a number of criteria successful,
however, sectorall y, the public enterprise road haulage sector is a disaster area
and one increasingly threatening attainment of national, regional, local and
public enterprise decision-takers' goaIs. To take an even more extreme case of
the potential macro inefficiency of micro success, were the Tanzanian
perfume and cosmetic company a public enterprise and were it to produce for
a very narrm·" high income elite B then no matter what its enterprise level
success in surplus generation, worker participation, low differentials
between wages and salaries, increases in output etc., its existence as a resource
usel' would pose unresolved macro level contradictions. Indeed a lively
debate-not perhaps informed by much analysis-has been in progress for
some years in Tanzania on the question of what types of production are
inherently errors (no matter how micro efficient the enterprise on any
criteria) because they are only consistent with incomedistribution, perceived
inequality of consumptian and resource allocatian patterns totally
inconsistent with Tanzanian Party and state goals in respect of egalitarianism. 9
Analysis should take specific account of objective conslraints. 10 Otherwise
it runs the risk of being utopian. Constraints may be material or in terms of
goaIs. For example in respeet of Tanzania Acquisition of Buildings Act the
answer to why rented buildings worth less than Sh 100,000 per owner were
excluded was on the one hand that administering tens of thousands of one
room, Sh. 30 per month tenancies was objectively quite beyond the
bureaucracy's capacity. On the other it was unnecessary to break the real and
(even more) the perceived power of large scale landlords (the basic political
economic aim) and would have alienated a very large number of rather small
landlords. The answer to why the earlier route of an annually raised tax on
rental income (not shiftable to the tenant and not deductible in computing
taxable income for normal tax) was abandoned relates to a political (but no
less objective) constraint-it could not be seen to end the power of large scale
landlordism and to do it at once.
One key constraint which needs to be analyzed in the terms which faced the
decision-takers is knowledge. The Tanzania fertilizer plant decisions have
been criticized as not perceiving (a) the 1967-71 fall of over 50% in the landed
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price of imported fertilizer and (b) the 1973-74400% rise in phosphate rock
prices. Since the first line of attack suggest no plant was justified and the
second that a plant and a local phosphate mine were called for, they can be
made consistent only by arguing that in 1967 the decision should have been to
build a plant and a mine to come into operation in mid-1973 (w hen import
prices began to rise). Ex post this is very true, but in 1967 few fertilizer
companies expected the subsequent price fall and nobody projected the 1974
Fraco-Americo-Sharifian phosphate "market price agreement" or the size
and timing of the 1973-74 OPEC price and supply controi actions. ll
At a less severe level the knowledge constraint becomes one of east-to get
more knowledge requires both liberal financial expenditure and-usually
much more costly-delay. The major water pipeline to Dar es Salaam
eampleted in 1976 was knm.vn by 1969 to be essentiai as of 1974 if major
shortages were to be avoided. It was known that 2-3 years construction time
would be required. Over 1969-1973 four separate expert studies were carried
out to secure more information on the lowest cost method of construction.
Possibly they saved some funds on water capital investment account (or,
realistically, limited the cost escalation from inflation of 1974-76 over
1971-73 project implementation).12 Certainly they had the price of scores of
millions of shillings lost industrial output, of millions of waterless or
watershort peopledays and of acute shortages of textiles and beer. Knowledge
can be bought at too high a price.
Similarly knowledge creation and acquisition is a scarce resource. If the
capacity to collect or acquire it is used for one purpose it can often not be
directed to others. Therefore an opportunity cost arises. No one decision,
project or firm will have as much knowledge as could theoretically be
provided because to do so would radically reduce the knowledge available for
others. 13 .
The opportunity cost constraint is, of course, broader than knowledge.
High level manpower, negotiating capacity, foreign exchange, institutionaI
capacity, training facility places and many more could often be provided to a
particular public enterprise on an ample scale were it the on ly priori ty usel'. If
a country has 500 qualified accountants and needs 1 500, any one public
enterprise's accounting needs can be met fully but-except perhaps in special
cases like an Audit Corporation or Central Bank-to do so would be
irrationai viewed from a national perspective. Effective criticism beyond
noting the constraints as they apply to enterprises and sectors will need to
relate relative aIIocations to relevant priori ties, sequences of supply to
patterns of demand expansion and clear bottleneck areas with action
intended to increase supply and/or aIIocate it more rationally and
systematicaIIy.14

III. Historical
By an historical approach more is meant than a pure description of events or a
series of basicaIIy unanalyzed comparative static snapshots at different points
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in time. Both may be useful raw material for analysis-just as a current
descriptive snapshot may be-but neither is in itself a critical analysis capable
of explaining, predicting, evaluating or providing inputs into amending and
altering. If the purpose of historical analysis is to comprehend present reality
in order to achieve greater power to alter future reality-a reasonable purpose
for the applied social scientist, whether operational or academic, to positboth are incomplete.
However, as used here an historical analytical framework need not
necessarily be a marxist or marxian one. For example, much of Hla Myint's,
Oswaldo Sunkel's and Samir Amin's dynamized structuralist analysis of the
political economies of Burma, Chile and Africa would meet this definition of
historical, even though only the latter is normally (and by no means
universally) categorized as a marxian. EquaIly the emphasis on analysis of
the past to explain the past and present and to project the possible futures and
ways in which they can (and cannot) be altered does not imply a lack of
concern with particular facts as to past and present events and situations. To
hypothesize or deduct the specific facts needed to justifyaset of conc1usions
can be a valid starting point to seek out facts to test the conc1usions: it is not a
method of proof. To test various new patterns of ordering facts against new
hypotheses as to their meaning is also valid but not selectively inc1uding,
exc1uding and "adjusting" them to fiL IS
Historical analysis is necessarily contextual. It must encompass the nature
and goals of the state within which the public enterprise sector exists and, at
least in some sense, the world structure within which that state exists. The
degree to which these are analyzed in a particular study is a different issue but
at the least stated premises (whether analytical, "factual" ,or descriptive) as to
con text are important to interpreting public enterprise studies.
Context has a temporal as weIl as a spatial and a social dimension, Neither
goals nor institutions nor performance are static over time and the trend is
often both more iIluminating and more important than the snapshot at one
point in time. e.g. until about 1972 the "high leve!" expatriates in Tanzania
grew in absolute numbers-especially in the parastatai sector. However in
1961 they occupied 90% of all high leve l manpower posts and in 1971 about
50% (say 95%-60% in parastatais). In 1971 the total numbers of "high leve!"
Tanzanians exceeded the total 1961 posts, i.e. most 1973 expatriates were in
posts created by development and often quite different in content from any
existing in 1961. The trend requires study-what are its limits? How critical
are the remaining expatriate pösts? Are the new posts phasing into
Tanzanian hands like the old? It does alter the impression the raw 1971 high
level foreign manpower figure gives and leads to a more fruitful basis for
inquiry.
Similarly, some evaluation of the timing sequence and priori ty of
individual uni t, sectoral and polity goals is needed to evaluate progress
toward them. Otherwise one ends comparing utopia with reality and is
utterly unable to make priori ty judgements or to criticize them. For example
to argue that worker self management l6 has not been fuIly articulated, much
less implemented over 1967-1976 and leads to struggle in Tanzania is true, if
trite. The same-if one is to believe Chairman Mao among others-is true of
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China or-from the very different perspectives of President Tito and Milovan
Djilas-of Yugoslavia. It is not much more informative to know it has made
unequai but not insignificant progress since 1971 and that the labourdispute
incidence is amongst the lowest in Africa (in itself a "fact" subject to radically
different readings, possibly each correct for one or more specific public
enterprises). More precise analysis of what T ANU's Executive is seeking, over
what time span, how and why set beside more detailed unit and more
coherent sectoral studies is needed for serious explanation and evaluation of
what has happened, what options are realistically open to decision-takers
and which ones are likely to be followed with what results.
Three examples may illustrate historical frame studies in African public
enterprise: Zambian copper, Kenyan middle sized business, Sudan public
sector banking.
Zambian copper strategy (i.e. the strategy of Zambian decision-takers in
respect of copper) has centered on its crucial importance in respect of surplus
generation, foreign exchange earn1ng, and wage-salary employment. It has
been within a framework of a definite trend toward etatism in the ecconomic
sphere and a combination of a declared strategic commitment to economic
egalitarianism with one of the most rapid actual trends toward growing
inrequality in Africa (a trend largely fuelled by state wage and salary policy).
Initially (literally on the days surrounding independence in 1964) Zambia
nationalized (for relatively nominal compensation) the land rights in respect
of minerals previously "held" by the British South Africa company thus
recovering the full right to controi prospecting and mining and to receive
rents and royal ties. In the first years after independence action was taken to
raise the leve! of African wages and to reduce special payments to (nonAfrican) expatriates and to require Zambianization of skilled and manageriai
posts on a phased basis.
In paralIei various exchange contro!, dividend limitation, credit ceiling
and tax policies were formula ted and applied at least in part to increase state
leverage over decisions on output, pricing and use of surplus by copper
companies. By the late 1960's these measures had achieved an increase in
Zambian copper workers real incomes (with a rather unsatisfactory effect on
overall citizen income distribution and, via spread effects, on the expansion
of wage employment in other directly productive sectors and on local
government ability to extend services) but only a limited speeding of
Zambianization beyond the foreman level. Government revenue from copper
absolute1y and as a share of total surplus generated in the copper sector had
risen, but uncertainty as to government policy had probably led to mining
company reluctance to expand production and especially to do so by
reinvesting a high proportion of after tax profits.
Following the Mulungushi declaration (a Zambian statement of strategic
commitment to national economic determination and Zambianization of
production) Zambia carried out 51 % nationalization of copper. It did so on
terms (including tax structure and exchange/credit con trol alterations)
which effectively left the former sole owners with all of the profits for 8-10
years (as dividends plus interest on, and retirement of, stocks issued as
compensation) and the government with half thereafter. The management
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remained largely in the hands of the mining groups under term contraets
albeit they became, at least in principle, subject to state appointed majorities
on the mining company boards. As part of the package a major expansion
programme was agreed-largely to be financed out of the effective reduction
in taxes on copper surplus.
By the early 1970's the Zambian state had come to see the package worked
out half a decade earlieras inadequate. Zambianization remained slow, while
the investment on enhanced output proceeded net output (partly, but only
parti y, for wholly exogenous reasons ) did not, effecti ve controI of mining and
marketing was increasingly perceived to remain in expatriate hands and
beyond the controI of the relevant ministries, MINDECO (the umbrella
mining sector public holding company) and the Zambian majOl-ities on the
operating company boards. Thus over 1974-76 the compensation loans were
paid off prematurely (via an expensive Eurodollar loan placement) and the
general management contracts were terminated, albeit replaced with a set of
special contraets and arrangements. This set of measures was believed to give
MINDECO the pmoVer to use its increased personnel and experience to controI
copper sector strategy and policy.
Kenyan small and middle business strategy has consistently been one of
supporting Africanization and doing so in ways likely to maximize the
strength of social formations committed to, and clients dependent on, the
central decision-taking group. Access to wealth was to be and, at least equally
critical, to be seen to be open to the Ah-ican who made use of public sector
support and cooperated with the Ah-ican political-managerial eli te. I7
Since independence a series of regulations and institutions have both
steadily decreased the scope for small and medium scale foreign business
activity and facilitated both African entry and African acquisition of foreign
assets and businesses. The various land acquisition settlements involving
Kenya and the United Kingdom are the best known (and the initial ones the
earliest) examples but they are by no means the only ones.
Restrictions on licensing of other than Kenyan African (in principle often
non-citizen but increasingly overtly applying to citizens of non-African
ancestry as weIl) businesses as to location, commodities and choice of
personnel have been steadily broadened in coverage and tightened in
application. The intended and actual beneficaries have been African
businessmen-some full time and some salaried employees of the public
sector or politicians.
Public sector financial institutions-including the lCDC in the long term
and the public sector commercial banks in the short and medium have
increased their emphasis on serving African clients setting up and expanding
small or medium scale businesses and backed by adequate commercial or
political references. Taken togetheI' with fairly relaxed (until 1974) overall
o-edit and exchange controi policy this has allowed foreigners to sell out for
substantiaI sums and either emigrate with their capital or redirect their
energies to new fields in which Kenyan policy still encouraged foreign
investment.
Similarly the Kenya State Trading Corporation-like the Ugandan but
quite unlike the Tanzanian-was created and given monopoly import and
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dealer appointment rights in selected lines of goods to facilitate the growth of
an African commercial strata above the small retail shop level. When
"excessive competition" threatened this goal, the STC added limitations of
dealerships to the numbers consonant with a "reasonable" profit for each to
its basic opera ting duties.
This strategy has gone a very considerable way in medium and small scale
rental properties, hotels, transport, commerce and construction as weIl as
middle and large scale commercial farming albeit less far in manufacturing,
highly specialized services and professionaI firms. It has been phased to avoid
massive dislocation from non-African exit prior to at least reasonably
effective African entry and, as noted, consistently backed by the public
enterprise sector. To describe it as political in the sense that only established
politicians achieve entry is clearly far too simplistic but to assert it is political
in building up public sector salariat, full time African middle business and
middle level politician support for the existing decision-taking group,
dependence on it for countinued services and ability, in return, to deliver the
backing of their own clients is almost certainly correct both as to result and
intent. 18
Sudan public sector banking strategey is rather harder to formulate in
terms of continuing trends or themes. There has been consistent support for
greater Sudanization (not always with a public sector preference)and for some
public sector presence beyond the Central Bank and specialized investment
banks, but beyond that oscillations appeal' to be more evident than trends.
At independence all banks were basically foreign private sector owned (to
be strictly accurate foreign private or foreign public enterprise owned). The
first major public sector ven ture in commercial banking was a joint venture
with a French bank probably instigated by the private partner as a way to
expand its business share and profits. That bank was at a micro level
successful. With preferences as to public sector deposits, good links to the
Sudanese private sector and highly competent Sudanese senior personnel
(who fairly rapidly replaced most of the expatriate staff) it raised its volume of
business and profits. At the macro level it did to some degree reallocate credit
to Sudanese owned ventures and to agriculture and manufacturing-albeit
its deposit, loan and profit record over the period suggest it was good business
for at least one bank to do this even on micro grounds. It certainly did not
become a vehicle for promoting public enterprise or joint ven tures nor for the
implementation of overall credit allocation. Nor could it have, its resources
were never large enough for it to playa leading, let alone a dominant, role in
the Sudan's commercial banking sector. If it did have real macro significance
it was in facilitating the growth of not inconsiderable strata of medium scale
Sudanese commercial, construction and agriculturaI businessmen and a
handful of large scale entrepreneurs in the same fields and manufacturing.
By 1969 serious discussion of bank nationalization began at the political
decision-taker level. At least apparently this was on general economic
nationalist grounds. Certainly at that level it was not linked with a transition
to socialism nor-on the face of it-to any particular commitment to
substitute state for private capitaIism. Domestic private entrepreneurs were
apparently seen as the intended direct beneficiaries i.e. the envisaged public
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commercial banking sector was to be the existing joint ven ture bank written
large.
The actual 1970 nationalization of banking-along with most other large
scale economic activity including significant Sudanese owned firms-was on
different premises. At least initially it appeared to be a first step toward a
transition to socialism. Certainly the then decision-taking group was
formally committed to such a course, included members who certainly did
favor it and made some initial legal and institutionai steps toward such a
transition.!9
From 1972 onward this strategy was reversed. Full and partial denationalization of commercial banks was carried out, not because they had proved
impossible to operate, but as part of a strategy of broadening the role of the
private sector and more particulal"ly of reopening it to foreign private
investment. Since the Sudan had never, in fact, attracted much of the latter,
the reopening was accompanied by declarations and codes implying very
generous incentives and very flexible regulations.
Recently the Sudan has attracted more foreign investment and more
foreign commercial banks but from the foreign exchange surplus Arab states
not from Western firms. The latter have largely confined themselves to
technical and management services and contracts. In general this upsurge in
foreign investment seems to have bolstered the Sudanese public more than the
Sudanese private enterprise sector. The reasons are on the face of it practical
and technical more than ideologica1 20 and the public enterprise sector as a
whole appeared to be state capitaiist not socialist in trend.
Each case is deliberately set out sketchily and schematically. In any actual
study the implicit hypotheses (alternative hypotheses in at leastseveral
instances) would require spelling out to test adequately. However, even as
presented the first two cases appear to illustrate successive steps toward
coherent and evolving (rather than oscillating) goals while the third does not.
In addition, the Zambian case poses the question as to whether the later steps
were the result of the failure of the earlier ones or built on their successes as
well as their limitations while the Sudanese raises questions about how a
public enterprise can operate efficiently if-as appears to be the case-the
overall political economic goal framework within which it must act alters
radically at frequent intervals and in divergent directions, not in a substained
transition to socialism, national capitalism, SUbOl"dinate interaction with
transnational corporations, or integration into a pan-Arab economy.2!

IV. Decision-taking
The study of a set of decisions with a common element can be used to help
identify the presence (or otherwise) of broad principles and procedures and
the nature of changes in decision-taking principles, reference frames and
goals over time. The common element might be a critical institutionai choice
e.g. management contract, limited technical service contract, direct hire
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expatriates, citizen management, a set of criteria for substantive choices e.g.
elements considered and weights implicitly applied to them in selecting or
rejecting proposed public sector manufacturing plants, an underlying
technical base e.g. in respect to logging, sawing, wood products production
and timber distribution. Evidentlya complete picture of the decision-taking
process at alllevels in resepct of the public enterprise sector will require more
than one such study both because the process may not be uniform at any one
time nor constant over time, and because a single study would tend to be too
long and diffuse.
A decision-taking based research angle of attack should go beyond the
actual decision to examine its implementation and results. First the way in
which a decision is implemented often tells one a good deal about the actual
nature of the decision. Certainly it is usually more informative than the bare
statement of the decision and the recorded reasons and normally it also helps
interpret even fairly detailed records (or recollections) of the issues
considered, materials adduced and dominant reasons. This may be especial1y
critical in cases characterized by decisions supported for quite divergent
reasons but implemented by one of the parties to the decision on the basis of
his reasons alone. Second a decision is normally taken on the basis of certain
expected results. Therefore, the attainment (or otherwise) of these results is in
itself integral to evaluating the decision-taking process. If an approach
appears to use consistent criteria for relating decisions to goals and to collect
and utilize the best available data, but repeatedly actual results are negatively
and grossly divergent from those sought, the process is not satisfactory. Third
for many (not all) purposes separating decision-taking, implementation and
its overseeing, evaluation of results and modification is an unsatisfactory
approach. Conceptually the distinctions are real, institutionally they are
rarely deal' cut; operationally they usually require some type of ongoing
coordination and unification if acceptable results are ta be achieved.
A possible area for a decision-taking angle of attack would be centralization/decentralization in the Tanzanian public enterprise sector using the
decisions taken in respect of the National Bank of Commerce and the State
Trading Corporation over 1967-76.
NBC was created by statute in 1967 as a unitary body taking over the
business of eight previously private and one previously joint venture banks. It
rapidly developed a strong head office (albeit with substantiaI departmental
delegated.powers) and welded its components inta a single working whole.
Branch autonomy had been relatively limited previously but became still
more so.
By 1970 the NBC was a smoothly working, highly centralized body with
good intemal communications. In that year it took over the Co-operative
Bank-a move which ended a minor attempt to tum the latter into a
competitive public sector commercial bank. That exercise was related to the
institution of annual bank credit planning with overall and sectoral targets
ultimately determined at cabinet level and articulated to and operated at
enterprise level by the NBC.
In 1971 the NBGs term loan division (build up over 1968-71) was spunoff
to create a specialized Tanzania Investment Bank. This was part of an exercise
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which over 1971-74 also created Rural Deve10pment and Housing Banks,
brought the CDC local affiliate (Tanganyika Development Finance) into a
close re1ation with TIE and limited the National Insurance Corporation's
investment activity to government paper and financial institution term
deposits as a means to creating a more articulated and coordinated investment
institution pattern.
The NBC in 1972 carried out an internai restructuring de1egating very
significant powers to zonal and branch management, thus radically reducing
the number of decisions sent to head office. More or less at the same time it
opted for a decentralized upgrading of its data processing to large accounting
machines in branches, zones and departments thus deciding against a
centralized computer based system. At the same time it established an
e1aborate system of branch, zonal and national Workers Councils whose
de1iberations have centred on key bank policy issues and appear to have had a
significant impact on decisions taken.
In 1973-74 further decentralization was carried out and a phased shift from
zonal to regional coordination of branches instituted along with an
accelerated programme to establish a branch in each district. These measures
were clearly seen by NBC as complementary to the 1972 decentralization of
government and of some directly productive activity. Paralle1 creation of
semi-autonomous savings and foreign transaction divisions in the bank was
carried out on technical grounds and with a clear realization that they might
at some future stage lead to independent Savings and Foreign Exchange
banks.
The State Trading Corporation was also created by statute in 1967 but as a
holding company for a dozen former private sector and two former joint
ven ture import/export and wholesale companies. While it shifted business
among its subsidiaries to achieve some degree of specialization, it did not
consolidate them as divisions for more than three years and the new division
managements often reflected and continued the differing styles and
accounting systems of their predecessors. Each subsidiary was highly
centralized both in management and in physical operation; the upcountry
branch system was sparser than the NBGs and was less rapidly extended.
By 1969 STC was de facto a centralized company albeit with uneven degrees
of departmental autonomy and procedural unity. Unlike NBC it had no
monopoly of import/export activity, much less wholesaling, and no coherent
set of re1ationships with other public, let alone private, enterprises active in
these fields. 22 It appeared to be operating moderately satisfactorily as to
services provided and surplus achieved. However, with the termination of the
contract of its managing agents there was some doubt as to whether it could
follow consolidation by innovation and development. As a result McKinsey
and Company were secured as consultants on medium term strategy and
structure.
Over 1969-71 the McKinsey team formulated, proposed and partially
implemented a set of structural changes intended to transform STC into a
highly centralized,23 streamlined trading company heavily dependent on
central computerized analysis of branch data for purchasing, transport and
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distribution, stock controI and finance. Oddly no new, uniform accounting
system was included in the formulation or implementation nor were
computer programmes to run the central data system ever made operational.
STC promptly began to malfunction. Data for decisions were not a~ailable
at the centre, prompt decisions were not taken, coordination was notable by
its absence. A combination of enormous inventories of some goods and
endemic shortages of others (especially upcountry) developed. The firstalong with a shift in financing of stocks apparently resulting from overdraft
and supplier interest charges falling under different units-turned a weak
bank credit and foreign exchange position into a crisis; the second led to
massive complaints and a Parliamentary Commission of inquiry. STC staff
morale and routine operating efficiency plummetted.
In 1972 a nationally based state commercial sector strategy consultancy
group was created. Apart from a series of interim holding operation measures
it proposed: a) to abolish STC; b) to create 17 (later 20) Regional Trading
Companies to undertake wholesale functions; c) to create 6 (or counting
similar independent public enterprises 10) specialized import/export/wholesale units to service the import/export needs of the Regional companies and
to do wholesaling of highly specialized (e.g. drugs) products or those
requiring special after sales maintenance (e.g. household appliances); d) to
involve the (new) Regions in the Boards of the Regional Trading Companies;
e) to create a Board of InternaI Trade to coordinate, oversee, provide special
services to and intervene in cases of gross mismanagement 24 but not to own or
controi the new public sector enterprises. 25
These proposals were decided upon by the Cabinet and-as contained in
them-a nationally based Implementation Group (in effect the nucleus for
the Board of Internai Trade which was created statutorily at a later date) was
set up to implement them over 1972-75 and also to provide interim controi
over STC operations. The implementation was completed on schedule. The
new system-despite the impact of the 1974-76 foreign exchange crisies-has
opera ted with increasingly satisfactory service and financial results. 26 The
availability and use of data-at the enterprise and the BIT levels-appears
sharply better than that in STC at any period, let alone 1970-71. In 1976 the
RTC's were seen as strong enough to take over the wholesale cloth trade
(formerly in a specialized national company) and to set targets of achieving at
least one branch per district and ideally per ward in preparation to creating
District Trading Companies. Interaction of RTC's and Regional government appears uneven, as are unit performances, while coordination among
ex-STC and other public commercial enterprises still appears somewhat
fragmentary.
Even these brief sketches suggest a number of questions for further
analysis. Why did NBC and STC decisions and their implementation diverge
in the ways they did? What was the interaction between government and
parastatai decentralization in the minds of political decision-takers? Of
enterprise managers? Was there by 1972 a general decision-taking shift
toward decentralization? If so why? Is the technical justification advanced for
preserving the national unity of financial institutions-albeit with
functional specialization and significant decentralization of powers-a
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compelling one? Would it have been seen as such had NBC undergone a crisis
in 1972? What does the STC experience tell about the uses and limitations of
specialized foreign consultancy operations in basic decision-taking? About
domestic ones? Is there a consistent substantive pattern as to types of decision
decentralized in finance and in banking (e.g. are RTC credit decisions within
the Regional NBC management's powers)? Why was NBC much quicker to
move to extend its branch network than STC? These questions can also be
viewed in a "comparative firm" study frame but intent here is to use them as
examples of means by which insight can be achieved into the decisionmaking process.

v.

Firm

The firm or enterprise as a research frame requires little preliminary
justification. It is, after all, one of the most common approaches already.
However, firm studies-not simply in relation to public enterprise or
Africa-have often been marked by several shortcomings.
The first is a tendency to general descriptions. As in historical studies, the
collection and ordering of facts is a beginning not an end. UnIess questions
are posed and hypotheses constructed, not oniy is an answer not iikely to leap
forth but it is unlikely that all of the needed facts will be collected or ordered
in away facilitating analysis.
The second is a proc1ivity to generalize from one firm. In the absence of
other firm historical, decision-taking or secoral studies, this is a strong
temptation. As a route to frami ng tentative generalizations or hypotheses it
has much to be said for il. However, dangers do exist-one public enterprise,
even at one time in one country, can be a very unrepresentative sample of the
universe from which it is drawn. For example, generaiizations on the
1960-65 Sudan public enterprise sector based on a firm study of the
commercial bank would have been quite different from ones based on the
(appallingly inefficient)27 railway.
The combined value of a series of seiective firm studies addressing recurrent
problems, decisions, issues over time is, therefore, likeiy to be greater than the
sum of its parts. Such a set of studies, if on reiatively simiiar premises, or a
synthetic study based on them, even if the micro studies use approaches which
are superficially highiy divergent, can provide the data and anaiysis for:
a. identifying differences appropriate to (and/or associated with) different
activites-e.g. banking, commerce, transport, agriculture, manufacturing;
b. testing the degree of consistency at any one time and over time e.g. ways
different enterprises tackled simiiar problems at one time and same enterprise
at different times;
c. investigating whether certain issues (e.g. decentralization), techniques
(e.g. annual physicai and financial planning/budgeting), and problems (e.g.
internaI data flow) were perceived as criticai by most enterprises at particular
periods when they received less emphasis earlier and subsequently and, if so,
why;
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d. seeking to determine whether particular firm development (or its
converse) has been sequential, random or cycIical and the division between
incremental and structural change and also examining whether a broad
pattern or patterns in this respect holds true across enterprises.
e. examing the interrelationships and time sequences of changes in
relevant legal intruments and in firm structures-procedures-internal
regulations with underlying activities and problems. 28
An example of a possible firm angle of attack can be set up for the
(Tanzanian) National Development Corporation-a holding, planning,
coordinating and establishing parastatal-over 1964-1974.
DC was created by statute in 1964 as a central holding company for
government investment in the productive sector beyond the scope of public
utilities and finance. It inherited a substantiaI portfolio dominated by two
50-50 joint ven tures in diamond mining and meat tinning for export. The
1964-69 5- Year Plan envisaged a significant but secondary state role in
production and within that role appeared to favour joint ven tures to 100 per
cent pu blic sector enterprises partly to secure access to knowledge and
experience and partI y to make available funds go further. Formally NDC was
enjoined to opera te commercially and to achieve overall surpluses but its
commitment to initiating new enterprises and filling gaps and its direct link
to the Economic Committee of the Cabinet (almost exactly the same Ministers
constituted the NDC Board) at least cast grave doubt on any interpretation
that political decision-takers wished it to maximize profits-Iet alone short
term profits-as a sole or overriding objective.
Over 1964/67 NDC entered into a number of new joint ventures ranging
from import-export through plastics and textiles to cement. It sought to
project an image of itself as a dynamic promoter and enterpreneur and
devoted relatively little attention to management or analysis of existing
ventures. 29 A few wholly owned enterprises date to this period-notably a
textile mill and a farm implements factory-but more usually government
negotiated aid projects neither initiated nor much we1comed by NDC. 30
Expansion of group size not profitability, selectiveness in respect of what
areas to en ter, nor effective controI over group enterprises, seemed to be
NDC's central aim. When no partner was available at the start, NDC handed
project preparation and (at least in tourism and agriculture) even operating
units as divisions added on to its holding and promotion company care. By
and large the General Managers (the first expatriate, the second Tanzanian)
determined NDC decisions. Late distribution of voluminous Board papers,
inadequate Ministerial briefing backup and acceptance of any project
already negotiated by the government combined to make Board supervision
relatively nominal. At the same time the multi-ministry Board effectively
insulated NDC from action by any single Ministry with the partial exception
of Finance which had more leverage because of its contral over funding. 31
In 1967 seven of the twelve lm-gest manufacturing companies were partial1y
nationalized and their shares transferred to NDC. This transformed NDC
into a position of dominance in manufacturing. At the same time the Arusha
DecIaration's commitment of Tanzania to a dominantly public enterprise
productive sector and to a transi tion to socialism made the concept of a single
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government agent for productive enterprise promotion and management
unviable. However, while the second point was recognized in respect of
milling, commerce, finance, petroleum (at this stage refining and pipeline
but later also distribution and exploration) and sisal which were placed in
specialized parastatal groups, NDC remained with a manufacturing plus
mining plus large scale agriculture (other than sisal) plus tourism plus
construction portfolio. This perpetuated the difficulty of making it
responsible to any single parent Ministry.
Over 1967-70 NDC continued to concentrate on promotion usually as a
majority partner with the minority partner as managing agent. More
attention was paid to group company supervision, planning and management but unevenly and with limited success in the case of ailing enterprises.
Overall cash flow deteriorated partly because Williamson's Diamonds profits
had fallen but largely because equity investment (plus propping up of ailing
group company) requirements had expanded radically. A combination of
externaI direct borrowing loan funding via the development budget and
intra-group loans from strong to weak members filled gaps rather than
creating a medium term financial plan. Expansion remained the central
operational goal despite a somewhat meretricious attempt to present project
analysis convincingly projecting moderate to high profits. 32
The ineffectiveness of the NDC Board because of lack of adequate and
timely data and of independent analytical backup became increasingly
widely perceived. Friction over projects and procedures grew-especially as
NDC was markedly reluctant to release or discuss data even when a c1ear
common interest between it and the concerned Ministry could be identified.
Particular acrimony arose over certain contracts with foreign managing
agents, finance arrangements and demands for ex post government funding.
By this point the Treasury had become alarmed not simply as to NDC's
autarchic tendencies, but also as to its commercial and financial judgement
and was placed in a position of some strength by the Group's growing need
for governmental financial backing.
At the end of the 1960's NDC-which was aware of the weakness of its
knowledge of and controi over group companies-secured the services of
McKinsey and Company to advise on its structure and operations. The
report-which concentrated on data collection and analysis-was implemented selectively and by a changed Group so that an evaluation of its impact is
difficult. At least in stimulating thinking and action about sources and uses
of knowledge plus enterprise and group planning techniques it probably was
both more influential and more positively so than is immediately apparent.
Over 1971-74 three sets of measure~ affected the NDC. The first was a
systematic application of the principle of specialization-Iarge scale
agriculture, construction, tourism, mining, wood products and textiles were
spun off as separate parastatals or groups. While still the largest single nonfinancial parastatal, NDC was no longer dominant, was directly responsible
to a single Ministry and no longer had a Board composed of Ministers. 33 The
second was a tightening of coordination and controI in respect of the public
enterprise sector. The creation of the Tanzanian Legal Corporation
(replacing in house parastataI and directly hired private counsel) and the
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Tanzanian Audit Corporation; the virtual ending of direct parastatai
externai borrowing; the banning of intragroup deposits and loans; the
institution of a detailed annual credit plan; the initial attempts to achieve
annual central review of parastatai capital and operating plans as part of a
coherent national annual planning exercise are among the main elements.
The third was a set of general strategic emphasis changes-in particular
decentralization/participation- flowing from the 1971 T ANU Guidelines. 34
These marginally affected NDC's location of new projects (already shifting
toward less Dar centrism under earlier, ad hac pressures) and resulted in
Small Industries Development being hived off as a separate organization.
Unlike STC or NBC, NDC was not perceived as easily decentralizeable on a
regional basis, either as a group or by individual enterprise, and failed to
develop much real coordination with regional government bodies. Participation via Workers Councils and T ANU branches has certainly become general
in form but with very uneven substantive reality and-with the exception of
one or two group enterprises-has had less apparent impact than in the NBC.
NDC, perforce, accepted these changes. It cannot be said to have welcomed
the first set even though (potentially at least) it offered a chance to refoms on
promotion and development of a more coherent set of industrial subsectors
and avoid being bogged down in heterogenous manageriai chores for an odd
assortment of weak companies. 35 In respect of coordination, controi andjoint
state-enterprise planning it must be said that NDC complied with the letter of
the regulations better than many other enterprises. However, ongoing
cooperation beyond that required and full interpretation of data supplied
was not easily obtained; NDO~6 c1early did not see the procedures as exercises
in coordinated solving of common problems but as unwelcome limitations
on its freedom.
Internai group information collection and analysis procedures improved
consistently. For a number of companies-usually the strong onesserious annual planning/budgeting exercises with physical and financial
targets for operations and investment were begun. However, Head OfficeEnterprise management tensions grew, partly because some enterprises took
an even dimmer view of Head Office effective central than NDC did of
governmental. Several managing agents were phased out or substituted for
with a fashion developing for Indian and Pakistani replacements but
European-American-]apanese knowledge and personnel package purveyors.
Over 1974-76 most NDC top management was changed with a technically
highly competent civil servant noted for his criticism of "rogue elephant"
enterprises assuming the general managership. More or less contemporaneously power was formally taken to provide for detailed scrutiny of all
parastatai physical and financial annual plans/budgets with a special
Treasury unit created to serve as secretariat and provide ongoing liason
during the year. 37
NDC had, on the face of it, achieved cooperative relations with the central
planning bodies and with its enterprise managements by mid-1976. Annual
planning was-in most cases-more articulated, more jointly formulated
and carried out, more c10sely monitored during evaluation and more
evidently reflected in results. The more limited number of enterprises had
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been used to concentrate on a limited number of promotions and expansions
(panicularly in the meta l and metal products field) and on restoring sick
companies to health (with uneven but in same cases dramatically positive
results). The Group had restated its strategy as one of building up new
enterprises and enterprise clusters and then seeing them spun off as
specialized parastatals-a result readily forseeable for metal and metal
products by the early 1980's. Although surplus generation has improvedand the annual planning and the health restoring areas of activity clearly pay
detailed attention to it-there appears to be less aven emphasis on
profitability as the justification for NDC and for individual projects. Equally
with astronger internai set of manageriai and analytical competences, there
appears to be both less general acceptance of managing agents as necessary
and less fear of dealing with them on a normal business transaction basis. 38
Evidently this sketch is both more descriptive than overtly analytical and
more impressionistic than taxonomic. However, it does illustrate both that
selective description can illuminate areas for analytical questioning and that
the impressionistic sketch of a person closely involved with an enterprise will
raise issues which were perceived as critical, even if not in a "balanced" nor
wholly systematic fashion.
The NDC case illustrates two quite divergent problems of firm studies. To
study NDC alone without at least some examination of the operating
companies in its group runs the risk of losing much of the substance of the
exercise while to analyse each of them in detail would raise the research
resources requirement to a daunting leve!. Equally, as a major public
enterprise, NDC has been significantly affected by a series of broad national
and public enterprise sector strategic decisions. To examine on ly their effects
on NDC-without same grounding on an earlier or paralIei study of the
rationale and genesis of these decisions-may be to miss much of their
significance even at micro leveJ.39

VI. SeetoraI
Two basic sectoral angles of attack can be distinguished. The first treats
public enterprises as a sector and is, in practice, often a large sca le
comparative firm study. However, it can, and should, be rather more than
thaL It is quite true that such a study can and should identify what is
"typical" and the distribution of results, procedures, approaches around il.
Beyond that there are fields of coordination, planning and goal implementation which are not miero and cannot be studied at firm leve!.
A good example is income distribution. On the one hand a firm's indirect
impact on income distribution may bemuch more critical than its direct, e.g. a
plywood mill's own wage and salary bill may be much smaller, less equally
distributed and more directed to already richer than average households than
that of the fares try activities feeding it with logs. On the other hand one can
hardly direct enterprises-public or private-to devise their own income
distribution policies even if general guidelines like "greater equality" and
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"more emphasis on rural areas" are given. To do that is to confuse a public
enterprise with a state and a manager with a political decision-taker
responsible to some base. The direct and indirect impact of the public
enterprise sector and the policy framework within which it operates (if any)
can only be analyzed effectively at sectoral, not firm, level.
Another type of sectoral study focuses attention on a production sector (or
sub-sector) e.g. iron and steel, textiles and garments, construction. Assuming
public enterprises are central or significant in that sector, they will also be
among the central or significant aspects of the study. However, as opposed to
the other sectoral approach, this one is likely to place greater emphazis on
overall sectoral structure and policy and on the interaction between
parastatai enterprises and other sectors.
An example of the second type of study would be the textile and garment
sector in Tanzania. For purposes of the example the cotton growingspinning and the cottonseed oil-oil products-oil cake sector is not
induded, albeit its existence has been one of the factors leading both
government and enterprise decision-takers to view the textile industry
positively and from a sectoral production relationship point of view cotton
growing, not cotton yam production, is the logical starting point.
As of 1964 one integrated textile mill existed in Tanzania. It had been
created by a merchant house jointly with European textile exporters to avert
loss of the Tanzanian market to the Nyanza Textile Factory in Uganda which
enjoyed tariff free access to the Tanzania market and benefitted by a relatively
high East African tariff on textiles. Another two non-integrated dyeing,
printing units also existed. Apart from a surprisingly small informai sector
garments were produced by a growing number of resident Asian (largely noncitizen) owned medium sized factories. A handful of large (European) and
some scores of smaller (Asian) importers overlapped perhaps five hundred
wholesalers who in tum overlapped perhaps 3,000 retailers specialized in, or
significantly oriented to, textiles and garments.
Public policy on textiles and garments was centred on various aspects of
Tanzanianization. For doth this meant encouraging (by various tariff and
investment allowance linked measures) local production based on local
cotton and for garmen ts a somewhat random set of minor import res trictions.
In respect of textile and garment trade it went further, interiocking with the
first attempts to create a public enterprise preserve in the import/wholesale
field albeit only after a disastrous experience with one firm (COSATA) as an
apex unit for a consumer co-op shop chain. This public sector emphasis was,
at that period, paralleled by a secondary theme of assisting Africanization
(induding private sector Africanization) of the retail trade but very little was
actually done compared with other African states.
1964-67 was marked by changes. Four new integrated textile mills moved
into (or approached) production. Two were public sector (one 100 per cent
NDC and one 80 per cent NDC and Co-op) and two private (largely domestic
Asian financed). The public enterprise sector's share of textile capacity
became at least two fifths, while imports were confined to a public sector
commercial body albeit more to ensure its financial viability than to exert
planning guidance on textile sources and uses. The medium sized garment
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plant sector-with very minor public enterprise involvement and near 100
per cent use of imported fabric-grew like a green bay tree and developed a
capacity in shirts and socks of probably treble the domestic market. A parallel
but slightly earlier development in Kenya meant that it faced dumped
competition from inside (as well as from outside) the East African tariff wall.
Apart from a modest growth in public enterprise wholesaling activity, the
distribution sector was little altered.
Public policy shifts were in the direction of more active encouragement of
local production. The public enterprise lead was an exercise in building
production not socialism. Additional protection was provided and, indeed,
among the industries most clearly in the Tanzanian negotiator's mind in
respect of Kampala Agreement quantitative restrictions and East African
Treaty transfer tax protection to regulate East African Trade were textiles and
garments. 40
No textile or garment companies were nationalized in 1967, but sectoral
changes did result from the implementation of the Arusha Declaration. NDC
set up a subsidiary to take over all textile and garment importing, exporting
and (later) first stage wholesaling. At first seen as a way of distributing NDC
group mill production and engrossing import and wholesale surpluses, this
company began to be seen as an instrument for determining and allocating
domestic demand and supply. NDC developed a specialized textiles division
in its head office which had acquired substantiaI sectoral planning and
management capacity by the time it was spun off as an independent textile
parastatal in 1972.
Over 1967-72 the government view on extending public controi was for
NDC to utilize its import/wholesale controI to this end and also to undertake
any new mill construction with very little priority given to buying out the
existing private enterprises. NDC viewed this as unworkable and initiated the
acquistition of a controlling interest in two mills (Kiltex and Tasini) and
their merger into a single unit. The textile parastataI was to take the same
view acquiring a majority interest in Sunguratex, the last major private unit,
in 1974. 41
Protection was sharply increased in 1970-dumping had reached a point at
which some Indian and Pakistani fabrics made of East African cotton had
prices cj.L Dar es Salaam lower than the Lo.b. price of the cotton they
contained. In addition cotton and rayon were de facto protected against other
fabrics by the use of different sales tax rates. These were justified partly on
grounds that wool-aerylic-silk-nylon were luxury fibres and partiy that
cotton was, and rayon could become, an integrated industry from raw
material to finished product.
Until 1972 there was very little public sector participation in garment
manufacturing. While importing and initial wholesaling was virtually 100
per cent public enterprise second stage wholesaling and retailing remained
private. Indeed the number of retailers had grown to 1O,OOO-with marked
downward pressure on their incomes and upward on their gross margin
charges-partly as a result of the arrival of traders from Zanzibar. In 1971
reaction to the Acquisition of (Rented) Buildings Act caused a chaotic
withdrawal of wholesalers and retailers but this was reversed within a few
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months.
From 1972 the textile parastatai group moved steadily toward sectoral
planning. It made use of a number of externai consultancy studies and at least
two domestically based ones. Its 10-Year Sectoral Plan completed in 1974 was
dealyed by the 1974-76 externai resource crisis bu t, of its main elements, the
doubling of Mwatex capacity, building of a new integrated mill in the
cotton growing area and partially reequiping Kiltex-Tasini were under
implementatian by mid 1976 and additional elements were under consideration including an export keyed yarn mill.
The relationship of the actual sectoral plan formulatian and implementation to the parallel national industrial strategy's textile component is
unclear. The sectoral was formulated first and its implementatian began
before the delayed appearance of the 1976-81 (originally to be 1974-79) draft
plan. However, so far as domestically oriented productian is concerned the
two were in agreement at the textile level. They diverged in respeetof exports
and of garments.
The textile parastatai (and less clearly the Ministries of Industry and of
Finance) viewed cotton products as a logical area to weld an export
manufacturing business on to alarge, domestic market linked sector largely
fed by local raw materials. The objective reality of unfillable export orders
from Kenya, and to alesser extent other countries, encouraged them in
assessing such an approach to be financially viable at enterprise level. The
industrial strategy documents were not integrated with a balance of
payments plan and tended to be biased against industrial activity based on
existing raw material exports. 42 The issue remains open as present expansion
projects will probably about meet 1980 demand so that further expansion can
be considered in a joint manufaeturing/export promoting contexl.
While post-1972 decisions (including a pair of worker takeovers of small,
oppressive and/or abandoned private firms) have broadened the public
enterprise stake in garment sector it remains largely private. Given its initial
overcapacity the industrial strategy's proposals for rapid, small unit,
decentralized public sector (District Development Corporation or Ujamaa
Village or Workers' Ca-operative), labour intensive expansion may have been
optimistic. They posed severe organizational and manageriai problems. The
sectoral parastatal's view that it should move into the sector by creating or
acquiring a dominant interest in large units was based on probably more
realistic estimates of capacity gaps and potential for reorganization.
However, it runs counter to attempts to achieve decentralized public
enterprise units linked with decentralized governmental units in sub-sectors
in which economics of scale are of secondary significance.
Over 1973-74 the textile sector was a major focus of government attention
in terms of price controi and over 1974-76 of output expansion to meet basic
needs and to conserve foreign exchange by expanding output (as opposed to
cutting demand). Both exercises suffered from a gross underestimatian of
underlying 1970-72 demand levels and trends and of the massive impact that
1969-74 income redistribution was having on textile demand.
Domestic and some imported textiles and garments formed a major chunk
of the comprehensive basic goods (rather loosely defined)43 price controi
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instituted in 1973. The sectoral parastatai was in fact eager to have a set of
pan-territorial prices for major centres (basically regional "capital" towns)
and of fixed mark ups and wholesale, sub wholesale and retail prices for
major products. Problems arose over margins-these were in practice reduced
by price controi probably especially at retail levels. 44 Further snags arose
because mill costs for nearly identical goods varied widely. Initially this was
partly absorbed by the wholesaler (parastatal) receiving different markup
margins and by retail price differences but by 1976 there was a clear drive to
standardize retail prices and markups and place the unit cost differential
burden (or gain) on the textile enterprises. Similarly general cross-subsidization (at millleve1) was opera ted to hold down prices of two or three basic lines
while allowing higher surpluses on others, an exercise made difficult by the
fact that mill output mixes (actual and potential) were by no means identical
but rendered somewhat easier when all were majority public sector
enterprises.
Despite shortages (especially after imports were cut to the bone in late 1974)
price controi has worked. Despite much higher sales taxes than pertaining in
Kenya, retail prices of some lines have been lower in Tanzania while the
textile mills and the importing/wholesaling company have achieved
surpluses. Part of this may relate to the 1974-76 working out of annual supply
quantity and price agreements with the Cotton Authority, but these tend to
stabilize price and inerease the potential for definite annual budgeting more
than they subsidize it, so that such gains are probably more time efficiency
ones than farmer to consumer transfers.
Output growth became a government prioity in 1974 before the scale of the
1974-76 terms of trade shift which cost Tanzania in the order of Sh 1,500
million a year (10% of TDP) or even the 1973-74 drought (a once for all loss of
perhaps Sh 2,000 million) were fully known since in 1973 about Sh 300
million of textiles and garments had been imported. As abasic consumer
good linked to domestic rural inputs and with a low recurrent impact
component the textile sector was seen as a means to overcoming the externai
debacle by increasing (not cutting) output growth.
1974 results were not impressive. A private sector expansion was salvaged
by taking over the company but too fine tuned negotiation on a loan package
may have contributed to an eighteen month delay in getting two public sector
mills from design to construction. 45 In 1975 major attention was devoted to
procuring newexternal financial sources (including the Kuwait Development Fund) and achieving 1976 starts in significant expansions of installed
capacity.
In 1976 wholesaling was decentralized to Regional Trading Companies
which also dida substantiai share of the sub-wholesaling. Import-export and
some aspects of plant to regional wholesale transaction (including the
transport equalization funding aspects of pan-territorial pricing) remained
with a smaller specialized company. Retailers with a significant cloth
business were weIl below the 10,000 of the early 1970's though weIl above
1964's 3,000. Perhaps 200 to 300 were decentralized public sector enterprises;
excluding village co-operative shops some of which do carry cloth but not to
date normally as a major line.
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The textile mill sector has been the subject of speculation (coherent
research is too strong a term) on productivity. On the one hand by 1976 it was
producing between 80 and 90 million metres a year i.e. above rated capacity.46
On the other hand, on the 3 1/2 shift basis now worked an output of 110 to
120 million metres is theoretically possible and the labour force levels appear
remarkably high compared with those associated with comparable technology elsewhere and their fluctuations appear to bear no very clear relation to
output, employee having fallen in some milIs over 1970-74 when output rose
sharply and risen sharply in 1974-75 when output did not show any
comparable surge.
An in depth mill by mill and period by period analysis is required to say
much more because homo?;eneity is lackin?;. Several mills-notably
Friendship and iV!watex-were heavily overmanned from the start because
their or?;anisers (respectively Chinese and French) either underestimated
Tanzanian labour's potential productivity, overestimated training time and
tumover (non replaced dropouts) during it or (in the Friendship case)
assumed workers who became surplus as standards rose with experience
would be transferred as cadres to new milIs.
At other mills-notably iV!watex and Kiltex-at least until 1974,
production and associated field management was very weak. In one case a
team of 60-odd expatriate managers literally had no common language to
speak to each other let alone their semiskilled workers. At both of these mills
shop floor and foremen level training was weak or worse. A series of
equipment problems also embrangled the mills. Kiltex had a bottleneckridden plant with some quite unsuitable machinery.47 Friendship suffered
from an imbalance between spinn in?; and weavin?; capacity not consistently
cleared by sales to Kilter-Tasini until these became public enterprises.
Sun?;uratex had become entangled in delayed yam deliveries (casualties of the
1967 Israeli invasion of Egypt) after its spinning plant was complete. Tasini's
problem was different-built up in stages with a variety of not wholly
eampatible machinery over a decade, it had minimized capital and initial
unit east but at the price of being very badly laid out and hard to operate
smoothly as an integrated, 20 million metre mill.
Until late 1971 demand constraints held back output. Following a fairly
smooth rise toward full capacity to mid-1974, the mills were confronted with
a requirement to go on a 3 1/2 shift (160 hour a week production) basis to
knock out the 1972-73 import rise which eauld no longer be met during a
foreign ~xchange crisis. The demands this placed on preventative and
emergency maintenance would have been severe in an industrial economy
with few supply bottlenecks.
In the Tanzania textile case, they eambined with tighter regulations on
imported dyestuffs and spares and endemic power and water shortages. On
the face of their own claims the mills taken together lost up to 20 million
metres of output a year in 1974 and 1975 from "down time" attributable to
these causes. From mid 1975 power became dependable 48 with the completion
of Kidatu dam, from early 1976 foreign exchange licensing became somewhat
looser, by mid 1976 initial steps to fabricate standard spares locally had begun
and by the same date at least the Dar es Salaam based plants (but not
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necessarily the other two) had dependable water supply again with the long
delayed completion of the main new water pipeline. Thus the second haH of
1976 and especially 1977 will be some test of what portion of relatively
stagnant outturn in 1974-75 was exogenously determined.
These data do not answer questions about spinning-weaving-dyeingprinting sector productivity. They do suggest that simplistic linkages of
"low" productivity and public enterprise status are unsound and simplistic
solutions such as retrenchment or non-hiring 49 unlikely to yield results
except in a broader reference frame. First the relevant standard of productivity
against which to measure performance varies depending on the time span
used: say 6 months, 18 months, 5 years for short, medium, long. Second it
varies depending on whether the focus is on what the enterprise, the sector,
the state, or (unrealistically) the world economy could achieve. Third, for
each time period and set of actors complex packages of instruments and
targets would need to be set out related to the complex underlying faetors.
None of this of course denies that there is a productivity problem (albeit quite
probably not of the severity sometimes asserted) but it does imply that "lazy
workers" and "stupid managers" are mystifying slogans, not basic
explanatory variables.

VII. Concluding comments
As the preceeding examples should suggest, form and procedure are not
unimportant. Means chosen do inform how and to what extent which ends
are actually achieved. While perfect legal instruments, institutionaI
structures and technical procedures are no substitute for c1ear objectives
which relate the necessary and the possible nor for the sustained will to
approach them, defective instruments, inappropriate structures and
erroneous procedures can prevent any goal's attainment. In many enterprises
the particular-sometimes unexpected-results achieved have been significantly, even if usually still secondarily, affected by questions of form and
procedure inc1uding the sub-category of such questions usually described as
legal.
The examples also suggest an overlapping, interplay and complementarity
amon?; the focuses. Just as a sectoral study can provide a frame of reference for
finn level analysis, so an historical study can throw light on approaches to
decision-taking. The more miero and detailed event oriented the study, the
greater its need for comparable work on the broader interpretive framework
level and vice versa. Indeed, in logic all four approaches can be combined in a
single piece of work. In practice the case against this is the enormity of the
task unIess what is attempted is a synthetic exercise based on a firm
foundation of earlier single focus micro, sectoral and national studies-a
foundation still either absent or gap-ridden in all African countries.
They probably also illustrate a very real "public relations" problem. To be
useful analysis must point to areas of potential improvement and, in many
cases, past shortcomings. Further if one is studying history in order not to
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repeat it, then virtually by definition one is "judging" on the basis of evidence
not available to decision-takers at the time. If one is a practitioner, one is-if
honest-implicitly or explicitly taking positions different from one's advice
or decisions at the time. 50 This is at the least conducive to misunderstanding
and irritation-being omniscient long after the even t is not an amiable
quality.
To avert or minimize this danger research needs:
a. to take a problem identification and solving plus opportunity
identification and use stance, not a blame casting one;
b. to emphasize that problem solving is a common interest which requires
identification of weaknesses as a step to common solution designing effort,
not as a demonstration of "our" wisdom and "others" foolishness;
c. to pay adequate attention to strengths and successes both because
generalizing and building on them is important and because citing them is
critical to building viable relations with decision-takers and practitioners;
d. to recognize that anyone who has given advice or taken decisions
involving judgement (and applied research by its nature offers advice and
incorporates decisions) has on occasion been wrong.
Throwing problems at others like hand grenades, ignoring achievements
as below serious analytical concern, casting first stones at individuals and
pretending to omniscience from an Olympian pinnade above the battle are
not ways to maximize research opportunities, research impact norresearcher
acceptability. They are disturbingly prevalent in applied research on and in
Africa.

Notes
I. The au thor does not claim that his having been a practitioner as weil as an academicanalyst
and having worked closely with lawyers and politicians renders him immune to these weaknesses
and dangers. Rather, at most, it helps him identify all of them in his own work at least as much as
in that of others.
2. These are not the on ly possible frames for research. For example textual exegesis and
criticism, as a dominant approach as opposed to a sub-element, is not listed because the author
doubts its suitability despite its relative popularity especially in traditional francophonestudies.
3. Admitedly the Treasury contributed to this result. Because Canadian capital aid was
proving hard to use to an extent that prejudiced future allocations and was available on 90%
grant terms, the TreasUl'y (over NMC objections) insisted on a turnkey Canadian project which
was known to be likely to cost up to twice as much as commercially financed European
machinery and skill purchases on a more selective basis. Nationally the present cost on 90% grant
terms was still lower bl/t to NMC, who were expected to make a commercial return on the
nominal cost, matters were quite different. Under the circumstances special terms to NMC to
reduce its costs to those which would have pertained had the lowest price plant been bought
1I'0uld appear to have been more appropriate.
4. Economists often are trapped by their oll'n pedagogical devices. The capitaIist of Adam
Smith, Karl Marx, Alfred Marshall or Paul Samuelson does not have a single goal of short term
profit maximization. A businessman II'ho really operates on that basis is in practice a species of
confidence tricks ter (such businessmen do of course exist) and even he has a second goal of
limiting the risk of aw-acting effective civil or criminal sancuons. The standard types of
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capitaiist have multiple goals induding present and future profits, enterprisegrowth and image,
cash now and risk, relations with key dients, controllers and competitors, public image and
avoidance of intra-firm friction. Doubtless these are not so wide or varied as those facing political
decision-takers, but the problem of achieving an acceptable balance as to planned and actual
results in respect of each goal is basically the same.
5. It can also be argued that it begs a question-is there necessarily or probably such a tradeoff
in most African countries? On the whole that is a valid operational point-there is little evidence
Tanzania would grow faster by following an inegalitarian strategy or Kenya slower by pursuing
one less inegalitarian. However, the cases of Gabon and the Ivory Coast do suggest that in some
instances the tradeoff would have been a real one. Furthermore, the question needs to be posed
broadly if only to create a fr'ame of reference for micro level uses in which it is real-certainly it
has been posed and answered (albeit in rather im precise terms i.e. a significant amount but by no
means an uniimited) in Tanzania.
6. e.g. in Tanzania achieving a tax effect of a quarter of monetary GDP is not a problem so far
as a practitioner is concerned because the ratio is already about 35%.
7. e.g. the fact that Tanzania has succeeded in sharply reducing personal consumption power
differentials in the public service but Zambia (on the face of it committed toa similarpolicy) has
one of the most rapid post-independence increases in these differentials is as much astarting
point for Tanzanian analysis of success as for Zambian failure (at least in respect of stated
objectives). In fact bot h the Tanzanian success in this field and in the level and progressivity of
tax effort appeal' to justify much more serious analys is of causes and methods than they have
received.
8. Both conditions contrary to fact. It is an indirect subsidiary of Boots and tums out relatively
cheap produets probably largely bought by consumers in the top third (but not the top 1-2%) of
the household income distribution. The public seetor airconditioning factory would be doser to
the case cited except that the bulk of its output is apparently for factory, commercial and office
use.
9. The clear case is private automobile manufacturing. The most inherentiy vexed is tourism
because it is a luxury export which is consumed in Tanzania with evident demonstration and
Tanzanian elite consumption implications. The more expensive types of radios and
phonographs and perhaps residentiai airconditioners logically appeal' open to question. Beer
and cigarettes are often cited, but on the face of it incongruously given that the former is probably
consumed by at least a third and the latter by over half of all households. Clearly beer and
cigarettes are not necessities but a good so widely consumed is an amenity (in these examples a
mass market amenity) and the case against it can hardly be rested on egalitarianism or
ostentatious status symbol consumption.
10. To do so does not necessarily imply suspension of criticism. To attempt what is-and can
fairly readily be seen to be-objectively impossible is very rarely an efficient decision.
Il. This is not to argue that the decisions were particulariy adequately articulated or tested;
they contained numerous flaws which could and should have been perceived and a major risk in
choice of partner which should have been evaluated more carefully. However, 1971-72 fertilizer
and 1974 phosphate rock price level projections are not really on this list of errors and omissions.
12. The final method of using concrete pipe cast in a specially created local uni t doubtless was
superior to the initial proposal for imported steel pipe and the interim idea of an open ditch
system. il was probably better than the other option of large steel pipes fabricated in a specially
o'eated local factory. Each study was of reasonable competence, each added to knowledge, each
was probably completed expeditiously. As micro studies each made sense, it is the macro decision
to delay construction until "adequate" information was to hand which is in question.
13. This argument can be overstressed. First, knowledge acquisition and development time is
not usually very systematically allocated and for historic reasons public enterprises often receive
an irrationally low share. Second, a good deal of rather usel ess knowledge is collected and
analyzed despite lack of users-if this were halted some priori ty demands could be met more
fully. Third, developing capacity to acquire and create knowledge (and of rough and ready
shortcuts to doing so) rarely receives adequate emphasis although experience in several Afr'ican
countries and enterprises suggests it can produce surprisingly large and speedy results.
14. e.g. in Tanzania until 1972 one could argue that adequate allocation of resources was not
bein~ made to increasin~ trainin~of accountants and auditors as weil as that existing cames were
unevenly allocated. Over 1972-75 the situation on the first count changed radically (with the

120

Historical, Decision-Taking, Finn and Sectoral Dimensions
implication that 1976-80 would see an improvement in trained personnel in place in relation to
what was required). The legisiation in respect to training, registering and regulating
accountants and auditors was a reflection of a growing perception that a unified foeal point for
evaluating quantitative and qualitative requirements, training and performance was needed. Its
operation has, in tum, increased the perceived need to expand and reorient training albeit not
precisely in the way apparently envisaged in the Act.
15. This "historical didactic novel" approach is uncomfortably common in political economy
in general and public enterprise studies in particular. Il is a real risk to all analysts because not all
data can be used-selection is necessary-and not all data normally fit neatly into any analysisto seek that is to defer results forever. Unfortunately it is also particularly dangerous because,
uniess the reader also knows the facts, he will be mentally testing the hypotheses and condusions
and assuming both thatthe data given are correct in themselves and give arelatively undistorted
picture of known facts. There is no particular correlation between the ideology of the analyst and
"systematic"· historical romance as a vice, neo-Iaissez faire and neo-Marxist work both provide
mimerous examples; indeed authors who have turned from the first basic worldview to the
second sometimes show the same "selectiveness" (albeit with different selections and deduced
"facts") in both phases.
16. Not Olvnership of large scale units by their employees which is not a Tanzanian goal and
wouid, if it were, be remarkably inconsistent with either socialist productive and reproductive
efficiency or el?;alitarianism.
17. The issue of the decision-takers' strategy vis-n-vis transnational corporations is a related
but different one. TNC's could not provide an adequate domestic SUPPOlt base nor a satisfactory
image of access to the elite for Africans, so that the ereation of adomestic "middle bourgoisie"
would be necessary even to a sU'ategy centered on accepting TNC dominance in large scale
production and international economic relations and much more for one seeking a more
balanced quasi partnership role with TNC's with Kenya a Third World sub-centre or "relay
station" dominating other Third World economies ("appendages" as a Kenyan minister
recently terrned two of them).
18. This is a eriticism only if one rejects the approach of building a national capitaiist state
with an inereasing middle dass business stratum and of creating interlocking common interests
among businessmen and politicians in support of that pattern of national socio-economic and
socio-political construction. Such a rejection is likely to be ideological-just as acceptance is
likely to be. Kenya's decision-takers are highly ideological. However, it might be rejected on
narrow practical grounds e.g. that only state capitalism or socialism is objective1y capable of
constructing a nationally oriented and controlled economy in a small poor state in the last
quarter of the 20th century. Similarly, acceptance might be equally narrowly based on the
ground that small and medium scale business should be left to the private sector for several
decades because the public sector should concentrate on a transition to socialism (or state
capitaiism) in the large scale productive sector.
19. This statement is deliberately nuanced. One portion of the coalition remains in power and
can hardly be said to have pursued a transition since 1972. However, those most committed to
such a strategy had by then been eliminated in a series of events of which the 1971 attemptedcoup
was the most drama tic albeit it can be read as an attemptto reverse a post-thermidorian trend as
readilyas it can as an attempt to accelerate the pace of radical transformation. Equally the
Sudanese Communist Party was not at all times an advocate of anything stronger than a New
Economic 'Policy variant and Soviet planning advice (Iiterally up to the day of the
nationalizations) was for a productive sector development based on private-and to a large
degree foreign-investment.
20. It is possible thatthe continued attempts of the two basically pro-national capitaiist former
parties (Mahdist and National Demoeratic) to regain power and in particular the 1976 coup
attempt could give rise to a more ideologically based emphasis on state capitaiism and a
concommitant attempt to limit Sudanese (albeit probably not foreign Arab) business scope and
power. That, however, remained hypothetical as of late 1976.
21. This question is not unique to the Sudan. Granted most African coups and other changes
of regime do notlead to a basic alteration of socio-political or political economic systemic goais,
a number have done so e.g. Sudan (at least twice), Somalia, Ethiopia, Mali, perhaps Congo,
Benin, Uganda, Egypt (probably twice), Ghana (perhaps more than once).
22. De facto there was a good deal of specialization and de jure many lines of import and export
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were confined to some public enterprise. However, the degree of C!arity, coherence and above all
communication leading to coordination of the financial sector was absent.
23. Somewhat ironically at the same time another McKinsey task force was working on
implementation strategy for government decentralization. The incongruity of this did not strike
McKinsey-in fairness it also did not really strike Tanzanian decision-takers until STC became a
disaster area.
2'1. On one occasion the BIT has de facto assumed management of an RTC but only for a
relatively brief period.
25. As produced, the proposals also contained a rather more centralized variant with Zonal
Companies and a central Holding Company; an option probably personally favoured by a
majority of the working group. However, the group was aware that if the RTC-Specialized
Company-BIT variant was cited by it as practicable it would be the one adopted because of the
political will to achieve decentralization wherever technically workable. The responsible
minister and a minority of the working group preferred the more decentralized variant on
technical efficiency grounds as weil-in each case a change from their position prior to 1970.
26. This cannot be related to price increases. The new system has operated in a context of
articulated price controls-STC until1973 did not. Indeed, if anything, gross margins have been
somewhat lower so the transition from STC Iosses to new system profits does appear to relate to
greater commercial efficiency, albeit from a low base leve!.
27. Sudan Railways incurred losses, failed to maintain its line and rolling stock, was unable to
keep track of its operational equipment, used scarce investment funds and foreign exchange
lavishly to avoid total breakdown, was increasingly unable to move goods or passengers as and
when required and was not notably corrupt. Thus it is fairly certain it was very inefficient from
the optic of any set of goais. As Nigerian and East African Railways over slightly later periods
exhibited the same symptoms, and in each case the railways were the least efficient major public
enterprise and were quite impervious to attempted corrections, a case might be made out for a
multifirm study to identify the special enterprise problems and pathology of railways.
28. These are not likely to be simple nor is a single pattern likely to emerge, e.g. referring to the
NBC-STC examples, in the NBC case legal firm changes (even inC!uding the statute) tended to
flow directly from substantive changes formulated and in the process of implementation by the
Board in consultation with its parent Ministry. Furthermore problems were those of success e.g.
the term loan division had become large and specialized and thus a new institution was justified.
In the STC case, the problems until 1974 tended to be those of failures; the changes instituted
from outside STC and without its effective participation; the legal instruments often equally
lagged behind the actual implementation of change. Per contra the Tanzanian Housing Bank
Act and the Workers and Peasants Housing Development Fund (its major low cost housing
initiative tied to housing cooperatives, villages and input loans) were both drawn up before the
bank and the Fund came into operation but in consultation with those who were to manage
them. In these cases the sequence has been formulation of aims-Iegal instruments-internal
procedural guideline drafting and institutionai structuring-substantive operationmodification within existing legal instruments.
29. On the record diamonds appear to be an exception but in this case the initiative came from a
Minister and from the Attorney General's Chambers and the major analytical and negotiating
inputs were from their institutions not NDC.
30. In part this was understandable. If NDC was the central productive sector operating agent
of the state, it should have been involved more fully in project identification and negotiation.
Further at least one project was structurally defective (albeit when a Ministry sought to push this
point NDC-though privately agreeing-was unwilling to back it up or produce proposals for
restructuring). However, the opposition went deeper, the Friendship Textile Mil! was treated as
an ugly duckling by NDC long after Friendship was making profits, operating near capacity and
under largely Tanzanian management-all in contrast to a joint venture textile mil! NDC
regarded much more highly.
31. At this stage even that controi was weak. NDC was negotiating local and externalloans
directiy, had some of its initial capital in hand and had a large cash flow from its inherited
investment portfolio relative to its new project needs. Desire to steer weil c!ear of Treasury
controi probably influenced a tendency to minimize NDC capacity in any venture both through
maximizing the debt/equity ratio and bringing in partners.
32. The Group was achieving significant surpluses. However, these were largely on initial
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portfolio and nationalized companies not new ven tures. Few of the latter achieved (or could
reasonably have been expected to achieve) profits until the third or fourth year of operation and
several more to become endemic loss makers.
33. From 1974 on it has had no Ministers on its Board. The Chariman was the chairman of
another parastatal and the Board members civil servants, parastatai officials and persons
associated with the Party, the farmer Co-operatives and Trade Unions.
34. Il would be quite unfair to say all of these flmved from perceived coordination andcontrol
problems involving NDC or paras tatals in genera!. A quite independent set of influences flowed
from the desire-particularly by the Treasury-to create a more articulated, informed and
flexible decision-taking-implementation-review structure for planning in general and public
enterprise planning in particular and yet another strand related to the tight controi over resource
allocation required by a growing perceived shortage of scarce resource availabilities compared to
potentially desirable and operationally practicable uses.
35. As of the date of spinoff none of the new groups was cIearly profitable on a consolidated
basis albeit textiles was cIearly about to become so. Even by 1976 tourism while making progress
had a large group loss and mining (plagued by two disastrous companies inherited from NDC) a
significant one; construction remained a disaster area in both physical capacity and loss
generation terms. Textiles and sugar were flourishing and the livestock and generallarge scale
agriculture groups were near breakeven but only after massive institutionai efforts and major
new investment in the last three cases.
36. Some NDC senior personnel and several group companies on occasion taok a more positive
view. However, the latter cases represented enterprises bypassing the NDC Head Office to deal
direct with Ministries and thus created a different, but very real, set of coordinated planning
problems.
37. The review was initially to involve the enterprise, the parent ministry, Finance and
Planning. Since then Planning has been merged with Finance and the NDC and Bank of
Tanzania are likely to be added to the review body to integrate parastatal-credit-foreign
exchange planning more fully at micro leve!.
38. The NDC had previously been almost morbidly convinced that a managing agent was the
sine quo non of successful enterprise management. At the same time itdeeply distrustedmany of
the agents and on occasion decIined to act on perfectly sound proposals because it feared being
tricked.
39. E.g. the NDC group has been a focal area in rather low keyed struggle to make Workers
Councils and firm T ANU branches effective instruments of participation by workers in
enterprise (WC) and the interaction of enterprise/state (TANU) policy. To study this simply in
terms of plant level worker/TANU initiatives (often more grievance than policy oriented-at
least on the face of it) or NDC response (at least until 1974 largely consisting of passive retreat,
diversion of attention to grievances and attempts to co-opt WC and Branch leadership) may
mislead as to the nature and seriousness of the micro struggle and certainly will not give many
cIues as to the purposes, advances and limitations of the 1971-76 drive for Party supremacy in
strategy nor for judging its implementation and the degree to which this achieved collective
management and worker/peasant direct participation in working and community unit
decisions of major direct consequence to their lives.
40. An East African licensing agreement existed for textiles and had by 1965 given Tanzania the
largest share of licensed capacity. However, the licenses issued were far in excess of even the 1970
market and the existing rayon and nylon capacity was virtually solely in Kenya so that in the
short term the agreed licensing did not avert frictions about interstate trade.
41. In part it did so to protect its expansion plans which were about to be thwarted by
inadequate finance but largely to achieve a near monopoly in textile production and thus a freer
hand in allocating production of different types and grades of cIoth to particular mills.
Sunguratex, had earlier received special fiscal assistance when the timing of its yam imports and
spinning plant building had come unstuck as a result of the 1967 Middle East War. That such
assistance was given without any attempt to tie in a public sector stake in ownership, strongly
suggests that the Treasury did not view acquiring existing textile mills as a high priori ty in 1970;
its support for TIR involvement in the 1974 takeover suggests a priority shift by that date.
42. This was truer at technician (largely expatriate) than Planning Commission (largely
parliamentary), Cabinet, or-apparantly-Party executive levels. Leather, cashew nut
processing and sisal twine were treated as dubious in early technical work but feature much more
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strongly in the Tanzanian reworked drafts.
43. Butter (severaI brands), brandy (also several brands), refrigerators (at least the larger sizes)
are examples of dear upper amenity or luxury goods covered. It would appear that in practice the
officials were free to add almost any produet so long as they did not do this at the expense of
exduding items political decision-takers considered to be basic and so long as the resulting
system proved at least reasonably operational.
44. The key debate was over a 10 or a 15 percent gross retail margin on piecegoods and involved
perhaps Sh 60-70 million to retailers. The Price Commission persanneI eventually took the view
that while 15 per cent might be necessary if 10,000 retailers were to prosper that number was
excessive and that to charge workers and peasants Sh 60-70 million to featherbed 5,000 retailers
was neither equitable, socialist nor plausible commercial practice.
45. The case is not dear-first the loan might not ultimately have been approved by the leader
and second the final designs and procurement procedures were improved during the interim.
What is only too dear in retrospect is that if it had been possible to tie up finance and move to
construction in 1974-even on the unimproved design and procurement-the final cost of the
milis would have been lower and their output available earlier.
46. Most of the partial studies are at earlier periods when sectoral output was a third or more
lower and that for same enterprises a haH or more.
47. This is a private sector case of a promotion, machinery sale agreement which at best
involved reckless lack of concern with the suitability of the package by the seller and quite
inadequate independent analysis and checking by the buyer.
48. Kidatu feeds inta a national grid serving all the plants except Mwatex. By doing so it freed
thermal plant at Dar for transfer to Mwanza to enhance its generating capacity which serves
Mwatex.
49. Non-hiring may be particularly facile. To argue that same public sector workers in
Tanzania have zero productivity is valid (as in almost any public or private sectorl). To call these
the marginal workers may be analytically acceptable. However, there is no presumptian they are
the last hired or the first to retire voluntarily. A rather non-random sample in one ministry's
headquarters suggested 10% totally unproductive stafr, largely in middle and lowerranks. It also
suggested an average length of service of over ten years and an average period of retirement of at
least as long. Further many were unproductive because of near total lack of training, experience
and basic education not because the posts they "filled" were unneeded. Thus nonhiring would
not even attack the underlying problem and compulsary retirement would need to be selective
and relatively discretionary, not based on a rule book formula of "last in first out" or "retrench
these types of posts by a fifth".
50. The author is only too aware of several instances in the examplesof the present paper in
which he no longer agrees with his own past views and others in which he was too easily
convinced by arguments he would now reject.
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Public Enterprise and State Capitalism

Large-scale participation by the state in production and trade in Africa and
elsewhere in the third world raises important questions about the nature of
the political economy as a whole and the dass character and functions of the
state. Quantitatively and qualitatively this state intervention goes far beyond
what is normal in advanced capitaiist countries. Still, it takes place within
societies which in most cases are integrated into the world capitaiist
economy, without the state planning and controi normally associated with
socialist countries. In recent years, the level of state intervention has been
stepped up. Nationalisations of foreign capital are common.
Is this some kind of proto-socialist development, preparing for a transition
to socialism? This is what certain marxists (notably Soviet marxists) c1aim for
some countries, where they see prospects for a "non-capitalist" or socialistoriented road of development. In Africa, countries like Algeria, Angola,
Congo-Brazzaville, Nasser's Egypt, Nkrumah's Ghana, Guniea-Conakry,
Guinea-Bissau, Mozambique, Tanzania and Somalia have featured in those
discussions .1
In many of these cases, as weIl as in more obvious ones, other students have
daimed that state participation in production should be seen as preparing
the way for capitalist development in a situation where local private
capitaiist forces are too weak and underdeveloped to perform this task. In
certain cases this has even been the expressed purpose of colonial as weIl as
post-colonial public development schemes. In Ghana, for instance, public
enterprises established by the Agricultural and Industrial Development
Corporations in the 1950's were supposed to be transferred to the private
sector, once brought on to their feet. 2 Some of the nationalised foreign
plantations in Zaire stayed only temporarily under "public" controi before
they were allotted to private fiefholders. In other cases, the privatisation of
publIc enterprises have followed on the growing political strength of the
private capitaiist dass forces. See, for example, the attempt to dismantie the
public-enterprise sector in post-Nkrumah Ghana.
In some cases it has been dear that the state not only expanded the public
sector of the economy but also actively discouraged the growth of a local
private capitalist dass, at least beyond the level of smaIl-scale entrepreneurship in farmingand the "informal" sector. This. however, has not necessarily
been taken as evidence of socialist-oriented development but has also been
seen as a form of capitalist development, where a bureaucratic bourgeoisie
takes on the role of collective owners (and prime beneficiaries) of public
enterprise. An intense argument in relation to the Tanzanian and Ghanaian
(Nkrumah) cases has been developed along such lines. 3
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The three perspectives on public enterprise indicated above-the socialistoriented, the private-capitalist, and the bureaucratic-capitalist-all focus on
internal forces engaged in the expansion of the public sector. A crucial issue,
however, is their respective links to the external capitalist forces which are
generally assumed to dominate the orientation of these economies. To what
extent is public enterprise merely an appendix or even a bridgehead for
continued foreign penetration? This has been argued, for instance, in the case
of the numerous jointly owned parasta tals of East Africa. 4 But also entirely
state owned enterprises have been described as performing the same "service"
functions to the primary advantage of foreign capita1. In cases where state
investments are in public utility companies such as power-stations, mainly
supplying foreign firms, this service-function may be particularly apparent.
(Compare the argument over the Volta hydro-electric scheme and Vako, the
US-controlled aluminium company.)5 Butstateownershipmay serve foreign
interests also in less obvious ways. State controi over the extraction and
marketing of primary produce, for instance, mayensure steady supplies and
the suppression of costs (e.g. the suppression of wage demands by local
labour), which may be less easily achieved through direct foreign ownership
or participation. The case of the Zambian copper industry has been
mentioned in this context. 6
Most importantly, however, it is the interactian between internai dass
forces promoting their interest through public enterprises and in most
cases still dommant foreign interests which complicates the picture and calls
for a dose study of concrete public economies, preferably on a broad
comparative basis. It also calls for solid theoretical work. The present paper
reflects neither. It is a warming-up exercise in preparing for a more systematic
attack on the problem. My own independent research in the field is limited to
Ghana and, in particular, to state and party intervention in the cocoa trade. 7 I
have done preliminary work on the agricultural sector in general and I have
touched on some of the theoretical issues involved in a previous paper on the
dass orientation of the state in Ghana and Tanzania. 8

State capitaIism: a conceptual point of departure
This paper is a revised and expanded version of one presented to a Nordic
conference on "The state in the third world", organised in Uppsala in
November 1976 by a research group, of which I am a member. 9 The main
session and the bulk of the papers (mostly in Scandinavian languages) were
devoted to the theme "State interventionism and dass struggle". A related
conference was held in Helsinki earlier the same year on "Non-capitalist
development", organised by the Scandinavian Institute of African Studies. 10
On both occasions, questions of public enterprise were discussed in terms of
"state capitalism". At Helsinki, for instance, the case of the Tanzanian
paras tatals in the manufaeturing sector was subjected to a penetrating
discussion. l l Two general papers on state capitaiism in the third world by
James Petras and Archie Mafeje were circulated and were later used as basic
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background reading for the Uppsala conference.l 2 My paper at the latter
conference was primarily designed as a discussion of Petras' paper, which was
later published in the Journal of Contemporary Asia (VI:4, 1976). Mafeje's
contribution is discussed more briefly. Both papers are rich in imaginative
propositions and are, as far as I know, among the few attempts in this field to
discuss third world "state capitalism" as a general phenomenon. They
constitute therefore a natural point of departure for further discussion.
Petras' argument focusses on state capitaIism as the special politicaleconomic project of a national state-bureaucratic dass, nationalist and even
anti-imperalist but ultimately reintegrated into the world capitaIist
economy. Mafeje, on the other hand, is more concerned with long-term
potentials of state capitaIism to develop in a non-capitalist direction.
Although neither of the two discuss concrete cases, their analysis is dearly
marked by their recent research experience, Peru in Petras' case, Tanzania in
Mafeje's. In both cases, state capitaIism is seen as break with neo-colonialism:
a serious attempt to build a national, industrial economy, in the absence of a
national bourgeoisie capable of carrying out this task and in reaction to the
wel1-documented failure of imperial capital to create conditions for
sustained, integrated national growth. While ful1y agreeing with the
relevance of their analysis to same instances of state capitalism, I wish to
stress the limitations in viewing state capitaIism as an essential1y nationalist
or even anti-imperialist phenomenon. It will be argued below that the bulk of
state investments in productive enterprises in Africa (induding most
nationalisations) have been undertaken within a framework of continued
and often intensified foreign penetration. A "nationalist" interpretation of
state capitalism runs the risk of obscuring the wider function of state
enterprises in the interaction between local and imperial capitaIist forces.
The concept of state capitaIism does not have its origin in the analysis of
the third world. Although there are antecedents, it is only recently that the
term has been more commonly used in that con text. There are two other
major con texts, however, where it has been widely used for some time. The
first relates to the advanced capitaIist countries where a wide variety of state
interventions are undertaken to smooth crises, hasten structural changes,
regulate monopolies etc. Compare, for instance, the notion "state monopoly
capitalism" used in certain marxist analysis. But state capitaIism is also used
more generally and within different theoretical perspectives (induding
liberal ones) to indicate the complex interplay of state institutions and
private firms under advanced capitaIism.
The second context is quite different. State capitalism has been used to
designate a degenerated form of socialism, where state production and
economic planning is not subjected to the effective political contral of the
working dass and where surplus is appropriated by a dass of state and party
functionaries. This, for instance, has since long been the view of the Soviet
Union by groups dose to the Fourth International. It has also been used in
Social Democratic analysis of Communist-governed societies.
The discussion of state capitalism in the third world contains elements
from both these earlier notions. On the one hand, there is the state intervening increasingly in the economy in order to compensate for the weaknesses
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and inefficiences of private capitalism. On the other hand, there is stateownership and the bureaucracy establishing itself as a dominant force. Same
students have contrasted the regulative and supplementary role of state
capitalism in advanced capitaiist societies with its more strategic role in the
development of productive forces in the third world, "substituting for the
non-existing capitalists, performing aClUally the function of 'collective
capitalism"'.13 There is no case, however, for trea ting third-world state
capitalism as a unique phenomenon, unconneeted with the other two, even
though it may have its distinct features. The state in the capitalist periphery
certainly performs "regulative" functions vis-a-vis private capital (foreign
rather than local) similar to those in the capitalist centres. Above all, state
capitalism in the periphery should be studied in relation to the internationalisatian of capital, a process where the state plays an important role at the
centre as weil as in the periphery. Similarly, it would probably be useful to
approach the question of the bureaucratisation of same third-world political
economies (including the degeneration of leadership and popular contro!)
within a framework which allmoVs us to draw on the discussion of related
phenomena in the advanced socialist countries. It has been suggested, for
instance, that the Tanzanian case may be usefully discussed in such broader
comparative perspective both with respect to state interaction with foreign
monopoly capital and bureaucratisation. 14
As far as I am aware, there has not been any attempts to examine these
various conceptions of state capitaiism within one theoretical framework and
there will continue to be same con fusion caused by the ambiguity (and
specific political-strategic functions) of current usages. I think that we are
weil advised, in the meantime, to abstain from commining ourselves to the
term state capitalism as a theoretical concept. I prefel' to use is here as
shorthand for arather loosely defined phenomenon, for which a satisfactory
place is yet to be found in the theory of capitalist and socialist development.
What about "state interventionism "? Is this not a more flexible term which
permits us to discuss the same phenomena withoutgetting bogged down in a
struggle over words? State interventionism clearly refers to societies where the
private sector dominates. The term has been used primarily in the analysis of
advanced capitalism. It makes less sense in a context where the state is the
dominant force in production. In the third world con text, state capitaiism
and state interventionism are often used as meaning roughly the same. Petras
objects to this. He sees the latter term as designating a phenomenon common
in liberal and neo-colonial regimes where "the state functions as a
handmaiden of the private sector. .. providing eredits, subsidies and cheap
services... " Under state capitalism, on the other hand, the state acts as an
active competitor and substitutes for the private sector in its capacity as the
owner of productive firms. Petras' distinction on this point fails, in my
opinion, to take account of a major sphere of interaction between state and
private capital, supportive as weil as competitive. State ownership, as will be
argued further below, may not only be compatible but actively conducive to
the development of private capita!. It is therefore confusing to build a notion
of competition with the private sector inta the very concept of state
capitaiism.
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It is probably wise to wait to make conceptual distin.ctions within the
general sphere of state-capital interactions until the area itself has been
better charted. The focus of the present discussion is large-scale, direct state
participation (ownership) in production and commercial services, which is a
prominent feature of a wide variety of third world countries. Whether such
participation is best described as state interventionism or as state capitalism
or by any other term will be left open.

Petras: State capitaIism and the third world
Petras' point of departure is the rejection-at least in the short and mediumterm perspective-of a simple dichotomy of, on one hand, neo-colonial
directed exploitation and, on the other, revolutionary socialist development.
He focusses on the state bureaucracy as a dynamic dass force capable of
pursuing an independent, national, anti-imperialist strategy, although he
forsees its reintegration at some later point in the world capitalist system. In
view of the weakness of other internaI dass forces-the local bourgeoisie as
weIl as the organised working-dass and peasant movements-the state
bureaucracy "remains the last barrier to total subordination and fragmentation in the new international division of labour". National state capitaIism is
an effort to achieve integrated industrial development, in opposition to the
fragmented, dependent development enforced by foreign capita!. Neocolonialism is superseded. Petras entertains no illusions about the socialist
character of this state capitaIist development, despite "socialist" forms and
rhetoric. The purpose is the realisation of profit within a dass society. He sees
state capitalism as the "dominant mode of nationalist capitalistdeve10pment
in the third world", engaging even "the most retrograde type of political
rulers" .
Ils dass basis is provided by "intermediate strata", functioning under these
conditions as an independent dass. A principal feature is the exPo opriation
of multinationals. Historically, Petras relates the rise of this social formation
not only to internaI conditions of third-world societies but also to the
dedining power of US imperialism and growing inter-imperialist rivalries,
which facilitate national economic emancipation. There are a number of
other useful (sometimes debatable) observations which cannot be discussed
here, induding those on the position of the emerging state-capitalist dass visa-vis the military and its ability to mobilise. temporarily, working dass and
peasant support for its nationalist strategy, despite the basic tendency of the
bureaucrats to disarm and "discipline" the independent organisations of
these dasses.
On the w hole it is easy to recognise the overall relevance of Petras' analysis
in individual cases. Nor is it difficult to see elements of such nationalbureaucratic state capitalism in a broad variety of third-world regimes,
induding the radical African ones, listed earlier. The general relevance,
however, is restricted by the fact that he does not relate this decisively
nationalist or even anti-imperialist type of state capitaIism to a wider state131
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capitaIist framework induding, perhaps even more prominently, accommodation or outright subordination to foreign capita!. Nor does his emphasis on
its bureaucratic dass basis allow for a proper discussion of the interaction
between the bureaucracy and other internaI dass forces, bourgeois as weIl as
working dass or peasant. National-bureaucratic state capitaIism may, for
instance, have been a conspicuous feature in Nasser's Egypt. But the
subsequent resurgence of private bourgeois, imperial and neo-colonial dass
forces under Sadat must be understood in terms of the wider dass connections
of the bureaucracy also in Nasser's period, if an exaggerated independent
weight is not to be attributed to factors of personal leadership.

State capital and foreign capital
The national or anti-imperialist character of state capital (induding
nationalisations) is by no means striking in most African countries. Public
enterprises proliferate and it is no doubt true that they substitute for weak or
uninterested private capitaIs, internaI or foreign. On the whole, however,
most public investments and nationalisations continue to take place within
an overall framework which is highly open to the penetration of foreign
capita!. In most cases, the problem of governments seems rather to be one of
enticing foreign investors to overcome this disinterest. A prominent way of
doing this is to establish joint ven tures. With the state as a partner, foreign
capitaIists can be protected from risks related to the smallness of the market.
Local monopolies are ensured through licensing and tariff policies without
exposing the foreign companies to the political risks facing private
monopolies. As joint share holders governments are usually not very
demanding as they are anxious to have some resemblance of industrialisation
at any cost. Unlike capitaIist financial institutions they will therefore readily
accept that returns are low (or negative) while the foreign partners with their
exdusive c;ontrol over management, technology, market information etc. are
in a better position to ensure their own adequate returns. There are many
more reasons why state capital is a preferred partner for foreign capital,
induding its superior ability to discipline the labour force, regulate wages
and prices, provide banking, housing and other services, all heavily
dependent on the central bureaucracy in its allocation of the scarce externaI
resources (imports and foreign exchange), on which the "modern" sector is so
excessively dependent.
But also where foreign capital ownership is not involved state capital
performs vital functions in furthering the penetration of foreign capitalist
interests. The expansion of public enterprise provides a principal avenue for
expanding the market in advanced capital goods, patents, consu1tancy,
management and financial services. The exploits of the West-German based
Drevici group in Ghana in the late Nkrumah years may be a particular1y
outstanding example of such foreign penetration through the state sector.
More generally, public enterprises may provide a principal means for the
expansion of "locally" manufactured goods where the real profits remain
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outside the country. This is, of course, most apparent in the case of the
numerous state-owned assembly plants. But it is equally true for the bulk of
the African state-owned manufacturing industry, which continues to rely on
imported materials and components should be emphasised that these
enterprises are not only dependent in a technical, material and financial
sense, but also firmly geared to the extraction of profit by a metropolitan
bourgeoisie.
State capitaiism, under these circumstances, cannot be treated as the
political-economic project of the state-bureaueracy alone, nor can its
"national" character be taken for granted. Ils often highly dependent nature
does not, of course, exdude a national orientation: an anempt to reduce
dependence within existing structures. Still, the manifest foreign interests in
the "national" state sector makes it necessary to explore carefully the
interaction of state and foreign capitals in order to understand the class
character of this state capitaiism. In certain cases we will find that state
capital may in fact-despite the nationalist and socialist ideology of public
speeches-be essentially performing the functions of a comprador dass,
providing the local "middlemen" required by foreign capita1. In other cases,
the state bureaucracy may have assumed a more independent role in the
economy although still a junior partner vis-a-vis foreign capita!. Il has been
argued, for instance, in comparing the Zambian and Tanzanian state
bureaucracies in this respect, that the former-although highly
heterogenous-shows strong comprador elements, while the laner is more
independent in its dealings with foreign capita1. 15

State capital and the internai bourgeoisie
The class orientation of state capita!, however, must also be explored in
relation to other internal dass forces than the intermediary stratum of
bureaucrats, to which it is most directly linked. The weaknesses of internal,
private capitalists as a vehide of national industrialisation are apparent in
most African countries and this is of course a main reason for the
proliferation of public enterprises. Il is also dear, however, that in many
African countries the state sector provides an umbrella under which local
private enterprise is flourishing. In some cases, the lines connecting the state
and private sector are very direct. State financial institutions invest in private
enterprises, state-owned capital equipment is engaged. A recent example is
the expansion of rice growing in Northern Ghana where public enterprise
and state capital play avital role in building up large, privately owned
plantations.l 6 Although it may seem as if, for the time being, the balance
between private and state capital in these undertakings are heavily weighted
in favour of the laner, it is nevertheless clear that state capital is deployed in
the interest of a weak but expanding internai capitaiist dass, whatever the
benefits simultaneously reaped by the state bureaucrats themselves. In some
countries, for instance in Nigeria and Kenya, this internai bourgeoisie has
grown strong enough to become an inereasingly effective local partner of
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foreign capita!, alongside state capital itself. The role of the state bureaucracy
in such circumstances is therefore also to create the institutionai preconditions for such alliances. These arrangements can take numerous forms. A
public enterprise may, for example, place a contract with a foreign firm on
condition that it joins into partnership with a local private firm.
The failure of intemal private capital to make a significant contribution to
national development (except in cash crop farming) does not mean therefore
that the growth and orientation of state capital is unrelated to the aspirations
of the intemal bourgeosie. The top bureaucracy in a number of African
countries is also dosely involved in the private sector although relations of
ownership and controi are concealed through the use of various intermediaries. When old regimes fall and new ones take over, these relations are
occasionally exposed through public inquiries if it suits the new rulers.
Profits from private enterprise supported by state capital are added to official
salaries and unofficiai benefits. We may therefore speak of a "bureaucratic
bourgeosie" not merely with reference to the controi of public enterprise but
also in order to highlight the influence of private entrepreneurship on the
administration of state capital.
So far, I have sought to relate the emergence of state capitaiism in Africa to the
requirements and aspirations of both foreign and intemal private capitaiist
forces. This is to complement, if not to correct, the perspective employed by
Petras, where state capitalism is seen as the special political-economic project
of the state bureaucracy as an independent dass of its own with interests
opposed to or largely incompatible with those of private capital, foreign or
intemal. This does not mean that we should ignore the possible separate
"dass" identity of the bureaucracy and its impact on the administration of
state capital. It is inevitable that the controi over public capital and state
enterprises must influence the dass character of the top bureaucracy. It is
equally natural that the presence of a large public sector will affect the nature
of the political economy as a whole. There is therefore no reason to exdude
the emergence of a "state-capitalist dass", seeking to entrench itself in the
controi of state institutions, monopolising economic opportunities in the
"modern" sector at the expense of private capital, foreign as weIl as local. In
most African countries, however, this "dass" develops alongside and often in
mutually beneficiai interaction with imperial and intemal capitalist fOlTes.
Only a dose study of individual cases will be able to determine the relative
impact of each of these on the nature of state capitaiism and to what extent it
is justified to speak of the bureaucracy as an "independent" social force rather
than one mediating the interests of other dasses.

State capitalism and socialist-oriented development
To Petras, third-world state capitalism, however nationalist or antiimperialist, is just a special form of capitaiism, unable to transcend its own
basic logic, the realisation of profit in a dass society. My own argument so far
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has not questioned this capitaIist orientation but has sought to broaden the
perspective by bringing in the connection between state capital and private
capitaIist dass forces. What about its relation to dass forces in society which
are not committed to a capitalist road or which find themselves in
contradietion to the owners of capital?
This is where we may bring in Mafeje's discussion of state capitalism and
the prospects of socialist-oriented development. There is much common
ground in Mafeje's and Petras' papers, induding the emphasis on the
nationalist element in state capitaIism and the way in which it compensates
for the weakness of the nascent internaI bourgeoisie. Mafeje, as Sachs and
Szentes quoted above, stresses, however, the distinction, between such state
capitalism which coexists with the internaI bourgeoisie and such which is
directed towards the liquidation of this dass or which actively blocks its
growth. Mafeje mentions no examples but the Tanzanian case is dearly one
which is dose to his own experience.
Unlike Petras, Mafeje is concerned with the anti-capitalist aspects of state
participation in production. He is interested in the long-term progressive
potential of state capitaIism. He does not believe that the state-capitalist stage
can be jumped as long as the working dass is small and poorly organised. It is
therefore not a question of by-passing but of transcending state capitaIism.
He enumerates certain elements in progressive state capitalism which may be
conducive to such future developments. They indude the reduction in the
rate of externaI predation, the extension of state planning, the growth of a
working dass and the "partiaI negation of the law of value". Still, these
factors, except the last, may all occur also within Petras' national
bureaucratic state capitalism, without holding out more prospects for
transcending the capitalist stage than any other kind of capitaIist
development. The point about the partial negation of the law of value is a
tricky one. It is not compatible with Petras' view of the basic logic of state
capitalism. Leaving this point aside, I agree, however, with Mafeje, on the
need to look beyond the passing progressive features attributed by Petras to
national state capitaIism and to identify such elements which may sustain a
more permanent transformation in a "non-capitalist" direction. There is
clearly a need to distinguish between such state capitaIism which leads
primarily to the consolidation of the state bureaucracy as a capitaIist dass and
that which permits the development of political organisations among
workers and peasants and a radical leadership capable of restraining and
ultimately superseding the political domination of the bureaucracy. In the
countries which have liberated themselves from Portugese colonialism we
can see elements of such political structures. Whether they will survive the
consolidation of the post-colonial state will depend on the outcome of the
struggle between the different dass forces which seek to controI the state in
their own interest. Even if the democratic structures fostered by the liberation
struggle do not survive, we are stilllikely to encounter a different kind of state
capitalism with astronger commitment to a socialist-oriented road.
The problems faced by these countries, however, will partly be the same
as those experienced by others where state capital has been given a leading
role and where there will be the need to strike bargains with foreign capital as
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well as with local entrepreneurs. We may be weIl advised to rember the point
of departure suggested by Petras about the need to avoid superficial
dichotomies of either neo-colonial or socialist regimes.
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Public Directly Productive U nits/Sectors
in Africa and Political Economy
Some notes on methodological pitfalls
The purpose of society is man; but in order to serve man there must be a social
organization of economic activities which is conducive to the greater production
of things useful for the material and spiritual welfare of man. This means that it
may weil be a function of society to organise and sustain efficient economic
organisation and production techniques even when these are in themselves
unpleasant or restrictive.
Mwalimu ].K. Nyerere
Uhuru na Umoja

I. Introduction
This paper is not a guide to the economic or political economic literature on
the public directly productive sector in Africa in the sense of a survey or
annotated bibliography but in that of seeking to provide a framework for its
selective interpretation, adaptation, extension and development.
The importance of the public directly productive sector in Africa needs
little demonstration-like Mount Kilimanjaro or Mount Kameroon it is
there for all in the vicinity to see. The importance of critical description and
analysis is perhaps parallel-the mountains look very different from different
perspectives and are often cloud and fog shrouded or haze and smoke
distorted.
There is little likelihood of the sector becoming absolutely smaller norexcept in rare cases-even relatively so. Too many (even if hardly congruent)
interests wish the reverse. Economic nationalism, filling structural gaps,
transition to socialism, plums for the elite, crumbs for the clients,
"modernization" of "development administration" (whether Ilchmanite or
Marxian), security and capital cost minimization for MNCs, institutional
instincts for self preservation are a very mixed bag of motives and strategiesin the Africa of the 1970s all tend on balance to result in pushing the public
directly productive sector onward and outward. That multiplicity of driving
forces is one of the problems of analysis-for sectors and units informed by
very different goals rather different performance tests are needed and even the
levels at which methodology can be common are apen to question.
Not surprisingly African directly productive sectors are very different in
relative and absolute size, makeup and history. Tanzania's includes over 75 %
of large and medium scale directly productive activity; is overtly aimed at
reaching 100 %; operates in an articulated (if not always fully consistent) set
of national and sub-national planning frames; is moving toward decentrali137
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zation of controI within these frames. The Sudan's inc1udes holdovers from
an earlier wave of nationalizations, traditional (in the UK) public service and
utility bodies and the new joint ventures financed large1y by Arab export
surpluses welded with European technologyand management. Nigeria'sapart from the traditionallines-inc1udes the commanding heights industry
(oil), and very large ventures; has a two tier national and state pattern; shares
the coordination problems of national and state planning in general; is
somewhat tailored to and constrained by the effective1y pressed interests of the
Nigerian entrepreneurial c1ass. Kenya's seems an odd mixture of inherited
bits and pieces, gap filling, support for large MNC ventures and a somewhat
truncated experiment in cooperative state/foreign capitalism in all
domestically oriented large ventures. Algeria's is-in some respects-similar
to Tanzania's but more centralized and harnessed toward a more production
growth and less economic balance oriented transition to socialism. Ghana's
rather resembles Kenya's with a rather special heritage of gap filling and large
scale unit creating ventures from 1957-1965 and a lower share of new
ventures. Zambia's bears a superficial resemblance to Tanzania's but is more
constrained by the somewhat ambivalent policy on private enterpreneurs, has
more baronial autonomy from national frames and is less decentralized in
regional and worker participation terms.
The term public productive sector itself poses problems. Clearly it
inc1udes:
a. nationally owned (inc1uding 50 % or above joint ventures) productive
units with an independent legal status;
b. similar sub-national (State in Nigeria, regional and district in Tanzania)
units;
c. multinational production oriented institutions with majority African
state ownership (e.g., East African Corporations, Tanzania-Zambia corporations, Algeria-Tunisia industrial ven tures, African Development Bank).
However, two problem border areas exist:
a. co-operatives and co-operative owned ventures (e.g. banks, factories,
transport companies);
b. ventures in which state controI (either in legal or administrative form) is
provided even though ownership is not 50 % or more state sector.
At one level the answer to the problem depends on what it is intended to
study. Parastatals and Ujamaa villages (producer co-operatives) should be
classed together in Tanzania for some purposes and not for others. The odd
cases (e.g. Tanzania Deve10pment Finance Limited with 50 % Tanzanian
Board and a de facto Tanzania Investment Bank lending frame but a 75 %
foreign equity) can be decided by inspection. However, more serious
problems can arise. The old style Tanzanian co-operative structure headed by
the Cooperative Union of Tanzania was a rural e1ite dominated one and
potentially the leader of a counter-coalition to TANU (the single party). The
parastatal managers-even assuming they could ally with MNC partnershad no possible political base to lead any such coalition and had many less
degrees of freedom in operation. Therefore, co-operative banking (transferred
to parastataI in 1971) and industry (more or less cOllStrained to small, locally
oriented units from 1970) could not in political economic terms be lumped
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with parastataI. Assuming Ujamaa villages with more egalitarian management bases come to dominate the co-operatives there would be a change in the
underlying reality (and quite possibly in attitudes toward co-operative large
scale ventures).

II. Goals
Efficiency is not an abstract concept. It is relative to some goal or goais. If, for
example, a public works programme is primarily designed to maximize
bribes to ministers and civil servants, no analysis which does not take account
of that fact will be fully satisfactory. Take account of need not, of course,
mean approve of. However, criticism of such a system as not minimizing costs
nor maximizing "useful" roads-bridges-ferries-buildings is simply evading
the primary "problem".
To know all is not, in this field, to forgive all even within the context of the
operational goais. Over 1971-74 Tanzania held urban meat prices down to
benefit urban wage earners (and did alter quality premiums to the low wage
earners' benefit). At an overall urban-rural egalitarian level (also a
government/Party goal) this was inefficient. Therefore, no attempt was made
to hold grower prices down-on the contrary. An articulation problem
arose-with the packer required to meet urban demand at below cost prices
and a sluggish supply response, exports vanished; the company headed for
bankruptcy; absolute urban shortages at the new 50-75 % higher sales levels
emerged. Clearly this was not efficient and nationalization of the packer
(previously 50-50) was undertaken in 1974 partly to achieve a coherent price
policy and end (not pay from the public purse) the deficit. Here joint
ownership proved inefficient because it hid the need for coherency in pricing
policy (as weIl as for several other reasons).
The following list of possible purposes of individual parastatals and/or a
parastata1 sector is illustrated purely by Tanzanian cases to demonstrate that
diversity of purpose is likely over time and within a country at any given time
not because it would be difficult to find Kenyan, Sudanese, Ghanaian,
Senegalese, Nigerian or Algerian examples for most of the categories:
a. serving a basically private directly productive sector e.g. Tanganyika
Railways and East African Railways and Harbours prior to 1967;
b. consolidating an economically weak sector which for national reasons
could not be allowed to disintegrate or contract in terms of purely private
enterprise decisions, e.g. the Tanzania Sisal Corporation;
c. fill gaps in private initiative in entrepreneurship or finance within a
basically private directly productive sector e.g. the Tanzania Development
Finance Company to 1967; Tanganyika Packers when set up in the 1950s;
d. provide future sources of government revenue, e.g. the acquisition of
50 % of Williamson Diamonds prior to independence;
e. inerease the domestic share of economic activity and the overall rate of its
growth with no clear objectives as to the degree of economic independence or
mode of production sought, e.g. the Tanganyika Bank of Commerce (a minor
pre-nationalization joint ven ture);
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f. perform certain specific services not considered appropriate to the private
sector, e.g. the Bank of Tanzania (central bank) and the 1966 life insurance
nationalization proposals;
g. provide a framework for achieving a dominant national and a dominant
public sector position in the large scale directly productive subsectors e.g. the
1967 and (subsequent) nationalizations and negotiated purchases in
commerce, finance and insurance, manufacturing and petroleum refining
and distribution;
h. generate a significant and growing proportion of national investible
surplus to allow a more rapid expansion of the economy and/or of
communal consumption with lesser dependence on externai finance and
domestic taxation;
i. allow decentralization of public sector ownership to geographic and/or
functional groups, e.g. the District Development Corporations, Nyanza
Industrial Corporation (co-operative union owned) and (former) Cooperative Bank;
j. integrate production orientation into the centre of government decisionmaking and productive uni t planning into the overall national development
planning process, e.g. the 1969-1972 parastataI capital budget exercises and
the 1974 onward move to coordinated financial and physical parastataI
planning (budgeting);
k. promote economic cooperation and efficient joint resource utilisation
with neighbouring countries, e.g. the Tanzania-Zambia pipeline, road
transport and railway ven tures and the East African Corporations;
l. promote a transition to state capitalism or to socialism;
m. facilitate decentralization e.g. the 1972-4 articulation of the State
Trading Corporation into Regional Trading Companies and the intent to
proceed to District level;
n. provide a framework for worker participation in management;
o. producing plums for decision-takers and crumbs for their clients.
It is critical to identify which goals (more than one normally) apply at the
sectorallevel and for each unit. There are significant problems of identifying
actual decision-taker goal "tradeoffs" or desired mixes (as opposed to
inconsistencies) when goals are partially substitutes. Equally there are
difficulties in working backward and forward between sectoral and firm level.
There is no reason to suppose an identical appropriate (or possible) goal
balance.for each uni t at any one time or for one unit' over time

III. SeetoraI framework
It is probably appropriate to identify goals first at sectoral lev el (at least
approximately) and work from there to the productive unit level. The process
is necessarily iterative but the sectoral frame-whether worked out by the
analys t or available to him from previous studies-is critical to avoiding
error. E.g., a study of the Tanzania Sisal Corporation might weil suppose
shoring up sinking sectors was a dominant theme in Tanzanian (as in
British) public enterprise creation. This would not simply be generally
140

Public Productive Sector in Political Economy

wrong, it would make understanding why TSC pursued the employment
(non-filling of most normal vacancies), replanting (selective and shifting to
higher surplus per tonne estates), "expansion" (selective promising private
taken over, several marginal public phased out), etc, policies it did, or why the
government imposed internai cash flow and replanting targets on TSC
which required unit cost reduction, much harder.
From the sectoral goals flows the critical description and analysis of statesectoral-unit institutionai patterns. The role of o-edit planning, for example,
can hardly be the same in Tanzania and Algeria to that in Kenya and Nigeria.
This should lead to institutionai and inter-institutional relations differences.
It is in this con text that Zambia's decision not to nationalize banks andprobably consequential-Iack of detailed, articulated domestic credit
expansion budgeting (including the government among borrowers) seems
open to a type of appropriateness and efficiency criticism less applicable to
Kenya's rather similar inactions.
Beyond instituions and their formal interactions is the area of operating
relationships. Management by controi is workable only in a system with
either limited controi goals or a very large, very experienced bureaucracy with
rapid access to accurate, detailed data. The first condition may characterize
some African states-in which case they have far too many petty controis for
efficiency in their own terms-but the latter is clearly not the actual state of
affairs anywhere in Africa.
Thus decentralization-whether Smithian or Maoian-and management
by consultation within a general legal and institutionai frame-the
"invisible hand" of the genuinely competitive market for Smith, a complex
of institutions and forums channelling mass decision-taker relations for
Mao-appears Iogicalon efficiency grounds. However, its form will vary
depending on goals and on constraints (e.g. neither Smith's market nor
China's long history as a centralized state with decentralized decision-taking
exists in Africa). Even with paralIeI goals and constraints specific historical
and personnel factors will apply-e.g. the fact that the Tanzania Treasury
has taken responsibility for overseeing sectoral investible surplus generation
and finn financial target (whether high, low or negative) setting and meeting
may be generalizable. Its paralIei commitment to h-ame enforcement by
coordination and discussion with minimum use of directives is probably
specific to Tanzania's participation/decentralization goaIs. Its strong
commitment (e.g. in fiscal policy, price control, wage adjustments, and-less
consistently-selection of productive investment) to rapid raising of low
income workers and peasants and to generalizing access to basic public
services is partly related to specific Tanzanian goals and partly to its
1965-1974 senior personnel. Finally its dominance in the economic policy
field may be generalizable (for historic reasons African Treasuries usual1y
had better working institutionai machines at independence than other
economic ministries) but its sustained transition from a traditional to a
planning/management centred view of its role is much less so (and has had
costs in terms of the nuts and bolts of estimates preparation and operation
because central emphasis and, especial1y, entrepreneurial ingenuity was
largely focused elsewhere).
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IV. Management/controI
Three levels are apparent: externai (e.g. via a national credit plan whether
articulated directly or via a parastatai bank as agent or via a non-public sector
foreign management group with or without an ownership stake); joint (e.g.
Treasury-Planning-Central Bank-Commercial Bank preparation and operation of the Party-Cabinet approved Credit Plan; some joint ventures);
internai (e.g. issues of hierarchy, delegation, participation).
At each level the forms and realities of management and/or controi need to
be related to the sectoral and unit goais. E.g., if a Board of Directors of a
parastatal de facto secures the removal of a Minister and not vice versa an
analysis of what goals each saw as appropriate to the unit and how these
related to sectoral goals may prove enlightening. If some worker struggles to
enforce participation lead to prompt government backing and some to
prompt crushing an examination of the specific goals struggled for may
prove illuminating (e.g. if managers disrespectful to workers are in general
sacked after struggles but middle to upper income workers striking for
additional income outside national guidelines are threatened with loss of
jobs and/or legal action there is no necessary inconsistency).
Similarly the workable patterns will vary with country size (e.g. Nigeria
could hardly centralize as much as Mauritius but a high degree of autonomy
would be needed for sub-units on Rodrigues which is very isolated from the
main island); available personnel (e.g. a new parastatal may need a foreign
management partner to operate at all); goals (e.g. the objective of
decentralization as weIl as diseconomies of centralization influenced the
Tanzanian STC "Consultancy Group" to reverse the McKinsey drive toward
centralization); nature of unit (e.g. petroleum's unit size and central role in
Nigeria suggest that very difficult management and contl'ol patterns at all
three levels are highly unlikely to be appropriate than for palm oil growing,
extraction, processing); history (e.g. the particular problems of high losses
and high "allocations" to "decision-taker personal pockets" characteristic of
Anglophonic West African paras ta tal sectors in the pas t-and/or presentsuggest different patterns may be needed than in Tanzania where, through
1973-i.e. pre-external price and drought crisis-sectoral surplus was large
and rising and where "corruption" and less overt "special" allocation is both
lower and rather better controlled).

V. National system role and implications
The nature of the national decision-taking coalition will influence parastatal
goals at unit and sectorallevel. So will its form-a dient system organized on
a neo-tribal basis will probably have distinctly different operating
implications than an interest group one more overtly organized on sub-dass
or specific interest group lines. If the perceived duty of a decision-taker is to
make tangible distributions to specific dients, the balancing right is to
reward himself, and wide inequality at any given time is accepted if
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opportunltles are perceived for dients to become. leaders (whether the
perception is valid or not and whether the chance is relative1y high or low)
then most of the legal, political, management and economic discussion of the
public directly productive sector is rather beside the point-it assumes a very
different state and pattern of interest and reward structuring with the case
cited above as a secondary and generally unacceptable component. In, for
example, Nigeria of 1960-65 that assumption was probably false; whether the
series of subsequent conflicts have made it more true is less than certain-in
part they challenged the system, in part the inequality and general lack of
opportunity to rise, in part the specific division of gains. To analyse as if the
underlying national systemic reality was similar to that of the UK and Chief
Festus to Mr. Poulson can hardly contribute much to understanding reality
however entrancing the prose it may generate, just as to assume that "the
conflict of interest" pattern of corruption often characteristic of municipal
affairs in North America and some European countries is inherently different
from the more bribe centred pattern characteristic of some African cities (and
especially to see it as "better" !) is also to distort reality.
The more general problems are writing either with no examination of
decision-takers' personal and dass interests or with attention to almost
nothing else. The latter-especially when it lifts parastatai managers and
bureaucrats out of the state decision-taking coalition in which they arerarely
dominant-is too mechanical; the former runs a very high risk of analyzing
in what ways the parastatal sector differs from the one the author would (or
be1ieves he would) seek to create and operate were he the decision-taking
coalition.
However, the re1ationship is not unidirectiona1. Especially in a con text of
incomplete knowledge, short time horizons (either of the decision-taker or of
reliable projections), and less than homogenous decisions-decisiontakers-goals, the operation of the public directly productive sector will
reinforce or weaken, serve or underrnine, expand or constrain geographical,
dass, interest group and individual costs, benefits, goals and possibilities in
unexpected (and sometimes, though not always, unprojectable) ways as well
as in those sought. The pressure for nationalization of foreign firms led by the
national capitaiist, inegalitarian Tanzanian conservative populists (e.g.
Oscar Kambona) did contribute to the Arusha Dedaration but because
pressures for egalitarianism, blocking local capitaiist deve10pment and
separating public decisions and private gain were equally powerful the dawn
of broad front public productive sector expansion was the sunset of their
power. The same probably holds true-with a greater time lag and less
present certainty-for greater emphasis on rural development and the
"traditional" co-operative decision-takers. Per contra sales tax was hardly a
worker demand but it in fact led directly to periodic government review in
real purchasing power terms of minimum and low leve1 wages in a way far
more beneficial to the lower income workers than the existing bargainingincomes policy legislation had intended or its institutions provided.
One evident interaction is on the state attitude to profits (or investible
surpluses). If these are dominantly private, their generation as such is rarely a
central state concern and they are like1y to be viewed as a source of revenue
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with little attention to actual growth of production consequences. If they are
dominantly public sector (and, as a corollary, so are the direct responsibility
for production increases and the problem of financing them) a change in
balance of attitude and evaluation is like1y. The cost of inadequate cash How
is more clearly visible as higher taxes on individuals, lower production
growth or greater externai borrowing-all of which entail real costs to most
members of most decision-taking coalitions. The less important the private
sector in Tanzania has become the more respectable have public enterprise
surpluses grown and the greater the concern that parasta tals should minimize
the resources used to achieve any given set of goais.
In the 1975 Budget Speech this trend appears in a rather extreme and
unse1ective formulation presumptive1y because of the 1973-75 price/drought
crisis' impact on public expenditure, parastatai surpluses and prices, whereas
in the 1971 Speech it was more articulated and modulated because the
externai constraints were less severe and the re1ative risk of oversimplification
greater compared to that of financialleakage. This is, perhaps, a case of the
need in analyzing or considering analysis to seek to determine what the
alternatives to what was done were (or were perceived to be) and what
immediate contradictions (overriding problems) required (or were thought to
require) priori ty attention. Key management choices and strategic decisiontaking are not normally marginal and incremental; the realities of the African
public directly productive sector are by no means identical to those of the
linear mathematical underlying much social science analysis and especially
western microeconomic, deve10pment management and modernization
theory. Nor of course do they bear much re1ation to the astonishingly binary
(either/or), straight path, single solution (varying with author) models
underlying many of the more utopian (or counterutopian) "radical"
analysis. (This approach is logically populist or utopian socialist albeit it is
often presented as Marxist and some of its proponents certainly are Marxists.)

VI. International relationship implications
Public directly productive sectors are often in large measure informed by
economic nationalism in the sense of desiring greater perceived and real
power by locally based individuals and institutions over externai economic
re1ationships and individual transactions. The Ghana Cocoa Marketing
Board (which did quite significantly alter the share of export proceeds going
to Ghanaians as opposed to foreigners albeit to the benefit of the state and its
own employees rather than to that of cocoa farmers) in a case in point.
However, intention is not by any means always identical to result. Theuse
of joint ven tures and management contracts with MNCs-especially if
combined with a shift to export oriented production and/or against
domestically based private units-can be the agency of increased externai
penetration and a more complex and pervasive pattern of socio-politicoeconomic dependency. It is certainly arguable that the Kenyan pattern of
MNC dominated large productive unit growth-at the expense of smaller
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firms as weIl as absolutely-has had precisely this effect and that the selective
use of the public directly productive sector has been critical to it both in terms
of service and finance provision and in creating MNC-parastatal joint
interests served by (and benefiting) a new parastatal-MNC-civil service
subclass with significant secondary decision-taking power albeit with a
doubtfully adequate class base and an inherently uneasy relation with the
dominant political decision-takers with their rural elite (and clients) and
petty capitalist-petty civil service base combined with much greater
charismatic and historic legitimacy.
This is a field in which paraIlei attention to the goals of domestic and
externai decision-takers, the types and quantities of power available and
likely to be deployed by each (an MNC like a state will not usually perceive it
to be worthwhile to deploy its full power on a marginal issue unless it is
seeking to create or avoid a precedent), and the pattern of change over time is
particularly critical to analysis.
It is also one in which observing how often and in what depth the issue is
raised is likely to be particularly misleading as to its extent. Tanzania has
much more vocal domestic concern on this cluster of issues than Kenya or
even Zambia partly because for most Kenyan decision-takers it is not
perceived as a problem in the same sense and for many Zambians it is seen as
less pervasive and subtle and more easily held at arms length. Indeed. the
Tanzanian University analysis has tended to lag by 12-18 months and the
press by 18-24 months the beginning of serious political and technical debate
on the same problem aspects and how to tackle them and normally to
postdate the initiation of concentrated action aimed at resolving them.
The foregoing point illustrates again the danger of "external" studies not
informed by fairly detailed knowledge of actual goais, decisions, changes in
decision and/or institutionai patterns, timings and sequences. Just as an
internai analysis is too likely to be bounded by the same assumptions, goals
and perceived constraints as informed the events and patterns analyzed, so an
"arm's length" one is in danger of being superficial, most of all when it
attempts depth analysis of internai goals and decision timings.

VII. Performance: Description, evaluation
and prescription
To assess performance requires a prior identification of what an institution
or a sector was and is intended to achieve and of the nature of the sociopolitico-economic system within which it operates. The latter is necessary to
reach any serious discussion of who in the system perceives which direct,
indirect and side effects of parastatals and of the parastatal sector as benefits
and costs and of what significance and to what extent these perceptions
appear to converge with or diverge from "reality" . It is also critical to
identifying which results-and to what extent-relate primarily to the
individual parastatal, to the sector, to the state and to the society (or to
particular individuals within each).
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In the absence of such a working frame-and it is partly or totally lacking
in most writing on African public enterprises-quite absurd
confusions arise. For example a whole body of literature arose evaluating the
West African Marketing Boards on the presumption their main (or sole) goal
was long term grower price stabilization. Even a cursory survey of their
charters, reports and actions would have showed this was, at most, a
secondary goal and-more important, as several later writers argued-that
they were always overtly multi-purpose institutions with goal clusters and
weightings which changed over time.
The examination must go deeper than legal instruments or stated policies.
For example the tendency to analyze many parastatals as profit maximizers
(in the narrow sense of annual declared taxable profit) is often meretriciously
formalistic. Often the stated target was either a ritual one or intended as a
constraint against operating subsidies; especially in the case of public
utilities and "gap filling" development corporations. Further its use in the
arguments of parastatals as a weapon to justify policies is not adequate
evidence they followed it, e.g., Tanzania's NDC under Goerge Kahama had a
clear revealed preference for maximizing group size and the scope of new
ventures and a very low one indeed for raising internally generated group
cash flow (even when the latter would have been easy as in raising prices of a
100 % subsidiary selling largely to 60 % subsidiaries at least enough to cover
rising input costs).
Equally care must be taken to be sure an apparent "clear case" of a known
category is not something quite different. Tanzania's automatic bakery looks
to be a standard large-scale mechanized plant to expand surplus seen
internally as a Galenson-Leibenstein (or Bettleheim to take a Marxian
variant) investment maximization through wage share minimization
decision and externally as a way to meld Canadian manufacturer and aid
interests. The reality is less simple-both the Treasury and the Milling
Corporation doubted the venture not simply because they took an agnostic
viewas to its surplus generating power but because they wanted small scale,
rural-producer-oriented, multi-product tinning plants instead. (The reasons
were partly economic but on a much longer term and broader view than short
term surplus generation.) The Ministry (and particular1y the Minister) of
Agriculture gave top priority to the bakery because they saw no other way to
stop short weighting and adulteration of bread by a number of the existing
small bakeries. This does not per se "justify" the decision (indeed it might be
argued that it makes it almost more eccentric) but it is relevant to evaluating
it, the NMC and the operating goal weights of Tanzanian institutions and
decision-takers.
Evaluation in a framework allows distinction among several types of
performance weaknesses:
a. Micro-errors-inefficiency in achieving goals by individual parastatals
relating to action or inaction subject to a significant degree to firm influence
or control;
b. Seetorai errors-inefficiency in meetin?; individual unit and sectoral
goals relating to action or inaction either at the sectoral level or in the
interactions between the sectoral and individual unit leveIs;
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c. National errors-inefficiency in national policy action or inaction
limiting the ability of the parastatal sector and its units to pursue national
goals effectively;
d. Externai context-constraints and events which impinge on a-b-c but
including the way in which flexibility and response (including positive
reaction as weIl as passive adaptation) are or are not built in at unit, sectoral,
nationallevels;
e. Mismatch inefficiencies-clear unresolved conflicts of goals (not
including tradeoff problems in general but including failure to perceive and
deal with them with reasonable degrees of speed and effectiveness) which
hinder the working of paras tatal units or sectors;
f. Unresolved contradictions-basic conflicts of interest within and
between decision-taking groups (and the institutions for which they decide)
and also between segments, formations and classes of (or acting in-e.g.
MNCs) the polity which impair specific or general goal attainment;
g. "Inappropriate" goals-goals which from some stated point of view
(e.g. the author's) are inappropriate and whose attainment is from that
perspective an "inefficiency".
A particularly serious problem is confusing "g" with other categories.
There is no obligation on an analyst to approve a goal framework or an
agreed tradeoff (or balance) mix of goals but there is an obligation to separate
criticism of performance within an institutionai or systemic goal framework;
criticism of the absence of a coherent framework; and criticism positing the
need for a different goal framework and to make explicit in the last case what
the posited framework is, on whose "behalf" the author advances it and why
it is more"appropriate" than the existing one, i.e. who is to gain whatfrom iL
Con text has a temporal as weIl as a spatial and a social dimension. Neither
goals nor institutions nor performance are static over time and the trend is
often both more illuminating and more important than the snapshot at one
point in time. e.g.: Until about 1972 the "high level" expatriates in Tanzania
grew in absolute numbers-especially in the parastatal sector. However in
1961 they occupied 90 % of all high level manpower posts and in 1971 about
50 % (say 95 %-60 % in parastatais) and in 1971 the total numbers of "high
level" Tanzanians exceeded the total 1961 posts, i.e. most 1971 expatriates
were in posts created by development and often quite different from any
existing in 1961. The trend requires study-what are its limits? how critical
are the remaining expatriate posts? are the new posts phasing into Tanzanian
hands like the old? It does alter the impression the raw 1971 high level foreign
manpower figure gives and leads to a more fruitful basis for inquiry.
Similarly, some evaluation of the timing sequence and priority of
individual unit, sectoral and polity goals is needed to evaluate progress.
Otherwise one ends comparing utopia with reality and is utterly unable to
make priori ty judgements or to criticize them. For example, to argue that
worker self management (not unit worker ownership of large scale units
which is not a Tanzanian goal and would, if it were, be remarkably
inconsistent with either socialist productive and reproductive efficiency or
egalitarianism) has not been fully articulated, much less implemented and
leads to struggle in Tanzania is true, if trite. The same-if one is to believe
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Chairman Mao among others-is true of China or-from the very different
perspectives of President Tito and Milovan Djilas-of Yugoslavia. It is not
much more informative to know it has made unequai but not insignificant
progress since 1971 and that the labour dispute incidence is among the lowest
in Africa (in itself a "fact" subject to radically different readings, possibly all
correct in different units). More precise analysis of what T ANU' s Executive is
seeking, over what time span, how and why set beside more detailed unit and
more coherent sectoral studies is needed for any serious evaluation.
Prescription evidently can be categorized in roughly the same way as
evaluation. In Tanzania Ubengo Farm Implements' internal productivity
studies fell in "a" (micro-efficiency in reaching stated goais); NBC's 1973-74
semi-internal working party overtly concentrated on 'a' but in the con text of
more effective coordination with altered sectoral and national goals
(decentralization, rural units, encouragement of surplus generation by
workers and peasants); the 1970-72 McKinsey decentralization proposals
were in form 'a' but were informed by very peculiar views of what goals and
constraints operated at b-c-d levels and a hopeless intermingling of "own
value" (g) items (e.g. rigid hierarchicalism, maximum centralization,
minimum flexibility and maximum rigid planning formulation); the
subsequent 1972 Tanzanian government exercise more closely related 'a' to
'b' and 'c' in the context of 'd' and 'e' (e.g. it proposed maximum coordinated
decentralization and high flexibility to deal with unforeseeable contingencies).
In this context legal and economic analysis and prescription should follow
not merely parallel but interlinked paradigms. At the functionallevel this is
evident enough e.g. a legal framework will either centralize or decentralize
and if it does the opposite of the actual decision-takers' intent will simply
create a mismatch (or reflect an unresolved contradiction) with clearly
negative efficiency results except-perhaps-from an extra-decision-takers'
point of view. At the systemic legitimation and dynamic stability level the
same is true. A series of laws and orders which evolve and perfect and from
time to time reflect and inform changes of course is very different from atidal
wave of artifactual rule sets and "systems of the year" which clearly
undermine stability, direction, legitimacy and-one might suppose-the
rule of law.
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The Public Enterprise in African
Administrative Research
The purpose of this article is to identify the types of research on public
enterprise in Africa that have been carried out by students of public
administration. The issues are discussed in the light of the aims and purposes
of research into the legal aspects of public enterprises in Africa.
It is imperative to point out by way of introduction that administrative
research has always been a multi-disciplinary but rarely an inter-disciplinary
affair. Students of political science, sociology and economics have interacted
with fellow-researchers from such fields as business administration and law.
Thus, it is extremely difficult to establish any definite boundaries for the
areas known as public administration research. Nevertheless, the core of such
research in Africa has focused attention on the principal issues of state
management after independence. At the risk of being accused of oversimplification, the bulk of administrative research in Africa can be divided into four
categories, depending on research focus and researcher's orientation.
As regards the focus of research one can identify a major distinction
between those who have stressed the importance of organizational structures
in shaping administrative behaviour (and therefore in the end also
administrative performance) and those who have emphasized contextual
factots. The "development administration" school, for instance, has
identified the need for structual reforms on the assumptionthat the colonial
administrative structures were primarily law-and-order-oriented and thus
not attuned to the development needs in the post-independence era. l A new
style of administration characterized by innovation and adaptation was
needed to take the place of the bureaueratically organized colonial
administration with its emphasis on routine and repetition. Similar views
have been echoed in government-appointed administrative review commissions, e.g. in Ghana, Kenya and Nigeria. 2 Management consultancy calls for
"Management By Objectives" and "Organizational Development", etc. have
been made in the same spirit.
A different focus is represented by those who, like Riggs, regard social and
culturaI factors as the prime independent variables in the study of administration. 3 Their argument is that, however desirable the Weberian ideal-type of
rational-Iegal bureaucracy may be, it cannot be successfully operated in
developing countries, because of their prevailing value systems. Although
this argument has carried more weight in the analysis of Asian bureaucracies
it has also featured in the discussion of African administration. A different
"ecologial" approach is that of the Marxists. The evils of bureaueracy in
Africa (as elsewhere) can be attributed primarily to the fact that it is controlled
by the "wrong" dass. 4 The African administration cannot become
149

Göran Hydf;n

development-oriented until it has been purged of its bourgeois content. The
Marxist call is for revolution.
In all this research one can identify two different types of orientation, what
Ilchman has labelled the difference between the "essentialists" and the
"existentialists".5 The former are satisfied to classify and organize reality into
different "boxes" and "folds" , thereby laying, more or less successfully, the
foundation for policy prescriptions. On the whole, however, they never
explicitly offer their own recommendations for action. These remain implicit
in the analysis. The "existentialists", on the other hand, build into their
analysis calls for action. They start from the constraints of the actors and try
to tell them what to do. The conventionaI administrative reformer will tell
the civil servants and the managers of their bottlenecks and what needs to be
done to remove them. The Marxist revolutionary will adopt a similar
approach but address his recommendations to the "masses" or their
spokesmen.
The issues of state management in Africa have been tackled by many types
of research, using different theoretical approaches and methods, and taking
advantage of existing knowledge in several disciplines. Out of all these efforts
is slowly growing a core of knowledge of African administration that is
relevant to the practitioner and the academic alike. Graphically, this can be
illustrated as follows:
researcher's orientation
"essentiaIist"

research
focus
"ecology"

organizational
structure
Marxist
.»
dass analysis ", .

academics and
llit consultants cal-

'", ling for administrative reform
"existentialist"

Il is in this context that research on public enterprises by students of public
administration must be seen. Il would be wrong to assume, however, that
public enterprises are old-time objects of their research. Although public
enterprises existed before independence, they attracted very little attention
from administrative researchers during the 1960s. The main reason was that
so many other institutions and issues appeared more important. Africanization of the civil service, the re1ationship between political and administrative
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structures and personnel, the organization of the government service, etc,
were sufficiently important to leave little or no time for interest in public
enterprises. In the last five years, however, matters have changed. The public
enterprise as a tool of development has acquired an increasing attention also
from researchers on administration.

Why attention to public enterprises?
There are several reasons why the public enterprise has acquired more
attention by researchers. One obvious reason is the quantitative expansion of
such institutions in the last ten years. The growth of infrastructural
investments and public services has been one important contributory factor
to this expansion. Another factor has been the needs of the emergent African
bourgeoisie. Whether capitalist or socialist in their official political
orientation, they have turned the public enterprise into an instrument of
enhancing their own socio-economic position in society and controlling the
economy. Thus, Chief Udoji estimated that by 1973 Nigeria had a total of 250
public enterprises of different kinds, the Ministry of Agriculture in Kenya
alone controlled approximately 100 such enterprises; Uganda had 14 major
corporations and one Development Corporation with 43 subsidiaries. 6 In
Tanzania, the number of public enterprises has trebled since the Arusha
Declaration and in 1975 exceeds 200. Unlike western Europe, where any
attempt to increase state controI over the economy leads to major political
confrontations, public sector expansion in Africa, through the establishment
of public enterprises, has proceeded without political controversies.
Despite these common features, it must be noted that the concept of public
enterprise refers to a whole host of institutions which differ from each other
along several dimensions. The public enterprises in Tanzania tend to adopt
certain features which are not present in such enterprises in Kenya because of
the different structures of the two economies. Public enterprises also vary on
such issues as ownership and management structures and the public goals
pursued. Rweyemamu had identified seven major goals that different public
enterprises have been called upon to realize: 7 (1) promotion of indigenous
participation in commerce and industry; (2) price stabilization, particularly
wi th reference to primary products in the agricul tural sector; (3) provision of
essentiaI public services; (4) integration of the national economy (investments in projects which do not attract private sources of finance); (5)
participation in projects involving international finance; (6) intervention to
avoid private monopolies; and (7) participation in profitable enterprises to
increase government extraction of profits made in the economy. In all, public
enterprises now constitute a large, and growing aspect of the public sector,
with impressive financial investments.
It is not only these quantitative aspects of public enterprises, however, that
have attracted the researchers. Equally important has been the nature of their
performance. Many social scientists, notably economists, have been attracted
by the public enterprise because it offers a viable operational alternative to
151

Göran Hydfm

conventionai government administration. Relieved from the constraints of
bureaucratic regulations, they are presumably able to attain a higher level of
efficiency in their operations and thus save public funds. There are also many
social scientists who have focused on public enterprises for the very reason
that these institutions have failed to realize such goals as higher efficiency and
improved service to the public.

What kinds of research have been done?
It would be wrong to pretend that in spite of growing interest in public
enterprises much research has been completed. Although it was a political
scientist, Professor Harry Hanson, who up to his sudden death a few years ago
could c1aim the title of "dean" of research on public enterprises in the Third
World,B colleagues in the samediscipline have been slow to follow in his footpaths. One exception is Garth Glentworth who some years back carried out a
major study of two public enterprises in Uganda, Uganda Electricity Board
and U ganda Development Corporation. 9 He was particularly interested in
identifying what kinds of contribution to the development of Uganda public
enterprises with different organizational imperatives could make. Geoffrey
Steves, a Canadian political scientist, carried out a study of the role of Kenya
Tea Development Authority in the field of rural development in Kenya,10
focusing specifically on the questions of controi and participation by the
farmers. In Tanzania much attention has been paid to the issue of workers'
control. Studies by Msekwa, II Mapolu 12 and Mihy013 highlight Tanzania's
efforts to inject measures of workers' participation and controi in the public
enterprises. A survey by Packard 14 discusses the role of public enterprises in
the overall planning system of Tanzania. Yash Tandon has recently turned
his attention to the role of multi-national corporations in he light of current
underdevelopment theories and in this con text touches on their linkages with
public enterprises in Africa. Finally, on Tanzanian grounds there exist case
studies by undergraduate and post-graduate students on various aspects of the
management of public enterprises in the country. Notable among these is the
work by Ngila Mwase on the public transport company-Usajiri Dar es
The Zambian scene can offer an interesting case study by
Salaam. 15
.Burawoy of the process of Africanization in the copper mines. 16 He analyses
several key management issues, e.g. the contl-ol of the mines, the problems of
succession ereated by Africanization and the issue of supervision in the
context of racially defined groups.
The West African material is less familiar to the author of this paper and
this is partly a consequence of the relatively limited communications across
the continent on matters of research. The Nigerian political scientist,
Michael Olisa, has produced a useful overview of factors affecting public
enterprise performance in his home country. 17 A similar study on Ghana has
been produced by Greenstreet. 1B Work done by the Institute of Administration at the University of Ife (until recently headed by Professor Adebayo
Adedeji, now Executive Secretary of the (E.C.A.), the School of Administra-
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tion at the University of Ghana, Legon (headed by Professor Kwame Adjei)
and the Ghana Institute of Management and Public Administration (headed
by James Nti) must also be mentioned here. Much of it, like that of the
Institute of it, like that of the Institute of Development Management in
Tanzania, has been devoted to the development of teaching material, notably
case studies, and to consultancy services to public institutions. The GIMPA
Case Study material, some of it on public enterprises, have been used in the
teaching of public administration and management in many African
countries.
Some contributions by political scientists and students of public
administration have been conducted under the auspices of management
consultancy and public review commissions. Professor Robert Abramson has
worked on organizational development problems in some of the East African
Community corporations. 19 The present au thor has participated in a
government appointed review commission of management training in
Tanzania. 20
The list of research project does not pretend to be exhaustive, but the
different studies mentioned above indicate the range of interest and actual
research in which social scientists other than economists have been engaged.

What are the emerging issues?
It may be too early to categorically identify the emerging issues in research on

public enterprises as seen from the angle of administrative research.
Nevertheless, two major sets of issues can be suggested as acquiring particular
attention. The first refers to the internal operations of these enterprises and
focus on the conflict between democratization and professionalization. The
second concerns the relationship between the public enterprises and the
political and administrative structures and can be summarized in the
question of autonomy versus control.

a. Democratization or professionalization
The purpose of juxtaposing democratization and professionalization is not
to imply that there exists an irresolvable conflict. There does, however, exist a
choice of which to give prim-ity. Many researchers believe that the principal
issue in public enterprises is to make their management structures more
democratic. Others believe that the main challenge lies in the task of making
the African managers more professional and thus better equipped to run
these enterprises.
It may not be a coincidence that the issues of democratization has attracted
particular attention among researchers in Tanzania. Not only has the
Tanzanian leadership gone further than others in terms of introducing
measures aimed at workers' participation and workers' controlof public
enterprises. There have also been more frequent clashes between workers and
management suggesting that the new measures have not remained purely
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paper products. The assumption made by researchers like Mapolu and Mihyo
is that the public enterprise must be controlled by the workers. Otherwise it
does not differ very significantly from private corporations. The notion that
the enterprise belongs to its employees can only be instilled if they can
exercise some real controI over il. In the light of this assumption they proceed
to investigate the constraints on realizing these revolutionary objectives.
While admitting that the PresidentiaI directive on worker's participation (No
l, 1970) does not go very far towards facilitating control, both researchers
suggest that the position of management has been shaken after the
introduction to the new Party Guidelines (Mwongozo) in 1971. Thus, it is not
surprising that many public enterprises in Tanzania have been turned into
arenas of class struggle. While they see the resolution of this conflict in favour
of the workers as a precondition for a more constructive contribution by
public enterprises to Tanzania's development, government authorities have
more recently hardened their approach to workers questing for increased
controI through such measures as "laying down the tooIs".
The question of democratization is tackled slightly differently in
Burawoy's study. His main concern is to identify how the expatriate
management in the copper mines tries to resist measures aimed at placing
Zambians in senior positions in the companies. Zambian successors to
expatriates are not only opposed by remaining whites but also find it difficult
to gain legitimacy from their black subordinates. The latter, who expect their
ZC).mbian senior to act like one of them, find that their promoted colleague,
due to expatriate controI of the management, is compelled to behave
differently. Rather than being one of "us", he becomes one of "thern". The
issues raised in Burawoy's study are likely to have a wider application to
public enterprises elsewhere in Africa where the expatriate component
remains prominent. 21
The other approach stresses that the African manager can never become
effective until he has undergone professionaI training. His failure to impress
African subordinates and expatriate colleagues alike stems from his lack of
self-confidence which in turn is a product of lack of professionaI outlook.
Much of the consultancy efforts by Abramson and his colleagues in the East
African Community corporations have been aimed at making the senior
management more versatile with modern management techniques, thereby
expecting it to offer more effective leadership of the enterprises.
This need for professionalization has, in the view of some observers, also
been encouraged by the promotion to senior positions in public enterprises of
people with an unsuccessful political career. Politicians with no or little
experience of management have been given "retreatment" post in public
enterprises. This tendency, which seems prevalent in all African countries,
has made the call for professionalization even stronger.
At least in West Africa, notably Nigeria, professionalization has been seen
as remedy to nepotism and tribalism. Olisa draws attention to this problem
and so does Udoji. The latter also makes the point that not even ex-civil
servants are very suitable for management jobs in public enterprises because
of their bureaucratic outlook. Professionalism among managers is seen as a
safeguard against appointments, on a patronage basis, of either politicians or
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civil servants to management posts in public enterprises. The Egyptian
scholar, Fouad Sherif, acknowledges, however, the contradictions between
democratization and professionalization in enterprise operation that may
ensue from strong pressures towards the latter. 22 Finally, it should also be
mentioned that the many public review commissions that have looked into
management problems in the public sector in African countries have made
recommendations along the lines of professionalization. More training for
the managers and fewer appointments on a patronage basis have been among'
the more common prescriptions offered.

b. Autonomy versus control
This is a classical issue in the literature on public enterprises and by no means
specific to Africa. The reason why it has attained particular importance in
Africa stems from the fact that these enterprises were set up free from
bureaucratic controi on the assumption that they would be more efficient and
more effective than regular government departments, yet their performance
has often pointed to the contrary.
A few years back public enterprises were looked upon as a panacea to the
problems of economic underdevelopment. With the help of these institutions, not only would the profit drain overseas come to an end, but so would
exploitation. The new enterprises would safeguard not only accumulation of
surplus in public interest but also the welfare of the employees and the
customers. Vet, only in exceptional cases have these goals been successfully
attained. By and large, public enterprises have incurred heavy losses and
services to customers or clients have been poor. The welfare of the employees
has been improved in many cases and many new employees have been
accepted. These measures, however, have not led to increased output and it
seems much of the potential surplus has been consumed within the
enterprises on matters from which only a few individuals benefit, e.g. official
cars and staff buses, houses to the managers and a variety of fringe benefits, in
most cases accessible only to the senior employees.
In socialist Tanzania, tendencies like these were anticipated and through
the leadership code (contained in the Arusha Declaration) and the
establishment of a separate Standing Committee on Para-Statal Organizations (SCOPO) this parasitic behaviour has been somewhat contained. Vet,
the performance of public enterprises over the years has not improved. To
some extent this can be attributed to the general problems of underdevelopment, such as Tanzania's disadvantageous position in the world economic
system, but in part it is also due to slackness in the management of these
enterprises. Realizing that there must be room for improvement, the
Government has decided this year to set up a special Inspectorate of ParaStatals in the Ministry of Finance and by law require these enterprises to make
profit. As Finance Minister, Cleopha Msuya said in his budget speech:
'Those para-statals which will fail to generate surpluses will have to close
down".23
The trend of events in other countries is not very different. Recent crises in
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the Kenya Meat Commission and the Kenya Cooperative Creameries
(registered both as a cooperative and a public company) reveal similar
shortcomings in two of Kenya's largest public enterprises. Commissions of
enquiry into the performance of public enterprises in Nigeria tell the same
story. Many of the public enterprises which were almost indiscriminately
started during the reign of Nkrumah in Ghana have survived but have been
more of a burden than an asset to the state. Corruption and squandering of
money on benefits to senior employees have been rampant. It is in this light
that the present military regime has decided to set up a special Board of
Government Business to enable it to scrutinize more closely the financial
performance of the various state business ventures. The new Board combines
the functions of SCOPO and the Treasury Inspectorate Unit set up in
Tanzania.
The pattern virtually everywhere has been to allow the establishment of
public enterprises with a re1ative1y high degree of autonomy but then
gradually-in some cases under dramatized circumstances-tighten the
screws through new measures of contro!' In this respect the history of public
enterprises in the independent states of Africa resembles that of the
cooperatives. 24 At the time of independence cooperatives were the panacea of
development, but disillusioned with their performance under a system of
little state intervention, governments introduced new pieces of legislation
that have turned cooperatives into their official hand-maidens, forced to
operate under very unfavourable conditions.
Regarding the measures of contral introduced to improve public enterprise
performance and to ensure that it is in line with official political goais, it is
significant to note that governments have often relied on political or
administrative decisions rather than legal instruments. In Tanzania, for
instance, the leadership code was announced as part of TANU's political
program and ratified by party organs. SCOPO was set up by cabinet decision
and many other measures by parent ministries have been introduced by
administrative fiat. In the case of the leadership code and SCOPO it is clear
that these instruments, though lacking legal status, are more powerful than
the legal acts that presumably regulate their performance. Thus, a SCOPO
directive overrules any rights of the public enterprise contained in the legal
document guiding its establishment and operations.
Evidence from other countries 25 suggests a similar preference for political
and administrative interventions. The reasons for this inc1ination may vary
from country to country, even from case to case within one and the same
country. It may in part be attributed to the absence of well-established and
formalized measures of control; the system has not settled yet and this
encourages reliance on political and administrative regulations. It is to some
extent the result of mutual suspicion among politicians/administrators, on
the one hand, and managers, on the other. These political controi measures
have also been introduced in some countries to curb excessive inc1inations to
grab wealth and acquire social prestige and status. To be sure, the prevalence
of such measures give support to the view advanced by some researchers, that
the management problems in public enterprises cannot be viewed primarily
as an internai organizational issue but as one rooted in the trends of socioeconomic development in society at large.
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Conc1usion
In conciusion it may be argued that the strongly perceived needs to increase
government conu"ol over public enterprises in recent years have raised
political and administrative directives to prominence, often at the cost of
existing legislatian in this field. The original legal instruments of most
public enterprises are very general in nature and safeguard a high degree of
autonomy of operation. What we have witnessed in recent years is the
constantly growing circumvention of this sphere of autonomy. The large
number of interventions by political and administrative institutions (usually
perceived as "interferences" by the managers) have drastically curtailed
public enterprise autonomy, so much so that the legal instruments have lost
much of their validity.
This complex interaction between politics, administration, management
and law proves the desirability of an inter-disciplinary approach to the study
of public enterprises. The fact that so relatively little has been done on public
enterprises in Africa and that most of what has been done is disjointed and
dispersed makes the potential impact of a comprehensive, inter-disciplinary
study so much the greater.

Notes
I. For a comprehensive survey of the issues subsumed under "development administration",
see Bernard B. Schaffer: "The Deadlock of Development Administration" in Colin Leys (ed.):
Politics and Ghange in Devloping Gountries (London 1969).
2. The Mills-Odoi Commission in Ghana 1967, the Ndcgwa Commission in Kenya 1971 and
the Udoji Commission in Nigeria 1974.
3. Fred Riggs: Administration in Developing Gountries (Boston 1964).
4. One advocate of this vie", is the Tanzanian lawyer, Issa Shivji: The Silen t Glass Struggle in
Tanzania (1970).
5. Warren F. lIchman: "Decision Rules and Decision Roles: Some Thoughts on Explanation
of Productivity and the ProductivilY of Explanation", "Conference on Comparative
Administration" Arllsha, September 1971.
6. Chief J. O. Udoji: "Some Measures for Improving Performance and Management of the
Public Enterprises" in G. Hyden and A. H. Rweyemamu (eds.): A Decade of Public
Administration in Africa (Nairobi 1975), p. 237.
7. Ibid, p. 234.
8. A.H. Hanson: Public Enter/Hise and Economic Develo/Jment (London 1959).
9. Some findings of his study are published in an anic1e written in collaboration with Muloni
Wozei: "The Rolc of PublicCorporations in National Development: CaseStudies of the Uganda
Development Corporation and the Uganda Electricity Board", African Review, Vol. I, No. 3.
10. Steves presellled a paper on KTDA at the "Conference on Comparative Administration",
Arusha, 1971. I am unaware of any other publication on the subject by the same au thor.
II. PillS Msekwa: "Background to Workers' Panicipation in Management in Tanazania",
African Review, Vol. V, No. 2.
12. Henry Mapolu: "The Organization and Panicipation of Workers in Tanzania", African
Review Vol II, No 2.

157

Göran H)'dim
13. P. Mihyo: "Labour Unrest and the Quest for Workers' Control", Maji i\!Iaji, July 1974.
14. P.c. Packard: "Management and Controi of Parastatai Organizations" in Uchumi
Editorial Board: Towards Socialist Planning (Dar es Salaam 1972).
15. Ngila Mwase: "The UDA Bus Fares and the PliglH of Worker Passengers" (to be published
in Taamuli, Department of Political Science, University of Dar es Salaam).
16. Michael Burawoy: The Colour of Class in the Copper Mines (ManchesteriLusaka 1973).
17. Michael S. Olisa: "Factors Affecting the Performance of Public Corporations in Nigeria"
in Hyden-Rweyemamu, op.cit.
18. D.K. Greenstreet: "Public Corporations in Ghana (Cold Coast) During the Nkrumah
Period (1951-66)", African Review, Vol III, no. l.
19. Robert Abramson: "A Revised Concept of Organization Development" (UNDP/EAC
Administrative Improvement and Training Project, Arusha. April 1973).
20. Management Training Study: IHanagement Development in Tanzania (Dar es Salaam
April 1975). At the time of writing this paper the report has not been released by the Government
of Tanzania.
21. His views were, for instance. corroborated in a study by the present author of management
problems in the Ministry of Water Development and Power in Tanzania, "Expatriate
Effectiveness in Development and Power in Tanzania: A Case Study of the Ministry of Water
Development and Power" (Dar es Salaam, October 1973).
22. A. Fouad Sherif: "Developing New Managers for the Socialist Enterprise Sector in the
UAR" in Hyden-Rweyemamu, op. cit.
23. Daily News, 13 June. 1975.
24. See, for instance. the two volumes edited by C. G. Widstrand Cooperatives and Rural
Development in East Africa (Uppsala 1970) and African Cooperatives and Efficiency (Uppsala
1973).
25. See. for instance. articles in Hyden-Rweyemamu, op.cit. and a special volume of Africa n
Review (V:2) on public enterprises.

158

Part III
Case Studies

Pheroze Nowrojee

Public Enterprise in Kenya
I. Introduction
It is to be hoped that the recent increase in interest and research in the field of

public enterprise will push beyond the theoretical debates and formulations
set around the post-war public corporations in Britain. There has since been a
substantiai increase in their use in the common law jurisdictions, and in
Anglophonic Africa, in panicular, there is a marked governmental
dependency on this legal form.
But this wide usage in Africa has not been matched by significant inquiry
into its orgins or assumptions. To the politician the malleability of the form
has tended to make scrutiny of its original underpinnings unnecessary. To
the academic inquirer, too often, its noveity has tended to make factual
reviews of its workings sufficient. But these very characteristics require
theoretical questioning. Why it may be asked, is the form so malleahle? Why
has the public corporation developed so recently?
This paper raises some of the issues that emerge from such inquiries within
the context of the operations of public corporations in Kenya over the last five
decades. Firstly, it examines some of the theories that have infiuenced, or been
of relevance to, the introduction, the form and the continued use, of the
public corporation in Kenya. Next it examines the theoretical assumptions
underiying the legislation governing public corporations in Kenya both
prior to, and after, independence. Thirdly, through an examination of the
operations of the major public enterprises an attempt is made to state the
objective functions of public enterprise in Kenya. Finally, the paper considers
the future uses and functions of public enterprise in Kenya.

II. Some theoretical observations
The basic premises of public corporation legislation in Kenya, (as in
anglophone Africa), are those of the British public corporation legislation of
the 1945 period. They may be conveniently gathered from some of the better
know n pronouncements about the public corporation form:
We are seeking a combination o[ public ownership, public accoulllabilily and business
management [or public ends. Herbert Morrison, Sociaiization and Transport (1933), p. 149.
What we were seeking was public ownership, public appointments, a sense o[ accountability to
the nation-John Bull-together with e[[iciency o[ day-ta-day business managemelll on
commercial lines... We were seeking, in its day-to-day operations, whole detachment or partial
detachment [rom one department or another o[ a public corporation [ree from political

161

Pheroze Nowrojee
interference, because we did not wish to upset the commercia! success of the undertaking... we
were giving this greater degree of manageriaI autonomy in order that we could get a high er
degree of business efficiency and less red tape and bureaucracy. (Herbert Morrison, in the House
of COll1mons, 1954, l-l ansard, Vol. 423, Cols. 849-850.)

As applicable to British corporations was President Franklin D.
Roosevelt's conception of the Tennessee Valley AuthOl'ity (TVA) as
A corporation c10thed with the power of Government, but possessed of the flexibility and
initiative of a private enterprise. Message to Congress, lO April 1933. The public corporation is
based on the them'y that a full measure of accountability can be imposed on a public authority
without requiring it to be subjectto ministerial conu'ol in respect of its ll1anagerial decisions and
multitudinous routine activities, or Iiable to comprehensive par] iall1entary scrutiny of its day-LOday wOl-king. The theOl-y assull1es that policy, in major matters at least, can be distinguished
from management or administration; and that a successful coll1bination of political contral and
manageriaI freedom can be achieved by reserving certain powers of decision in matters of major
importance to Ministers answerable to Paliament and leavingeverythinge!se to thediscretion of
the public corporation aeting within its legal coll1petence. (W. A. Robson, Nationa/ized lndustry
and Public Ownership, London, 1962, 2nd. Edn., pp. 75-76.)

The principal concepts that the public corporation embodied according to
these formulations were those of manageriaI and financial autonomy from
the Government, and public accountability notwithstanding that autonomy.
But despite the presence, and persistence, of these characteristics in public
corporations generally, a re-examination of this theoretical framework has
become increasingly necessary.
This is because in relation to the form certain basic questions have not
always been addressed: Is this theoretical division between policy and
management and administration of universal applicability? Or is it
explanative on ly of the British public corporation? Is the division of power
set out in the legal rules pertaining to the public corporations in Britain,
proper to all societies? How does the form mediate in the conflict between
social formations within, for example, Kenyan society? What are the
demands being made in each society that this conception of the public
corporation can satisfy, and why are pre-existing or other corporate forms,
e.g., the company, the guild or the co-operative, or non-corporate forms, e.g.,
the Government department or the partnership, unable to do so, or do so
fully? Why has this form developed at this time? Why is it "destined" ,in Prof.
Robson's words, "to play as important a part in the field of nationalised
industry in the twentieth century as the privately owned corporation played
in the real m of capitalist organization in the nineteenth century"?!
A major effort in inquiry into the public corporation form has moved away
from these questions. 2 There has been instead a satisfaction with ad hoc
c1assifications and with lists and categories detailing seriatim the reasons for
the choice of the public corporation form, the characteristics of the form and
the purposes to which public corporations are put.
In respect of the choice of the form it is first necessary to inquire inta the
precise economic, political and social functions the public corporation
serves, and how these efficaciously advance the chosen mode of production.
By itself, it is of little value to list the immediate causes of the introductian of
public corporations: these would suggest that explanations for the existence
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of the public corporation may lie as weIl in natural disasters as in planning,
in ideologyas in 'pragmatism', and in other similar sets of stated purposes. 3
But such lists cannot tell us who has made the choice of the public
corporation, or chosen the timing of its introduction, or who benefits from its
operation, and how. Similarly, it is useful to enumerate the characteristics of
the legal form. But it is not a substitute for theory.4 We must be able notonly
to list autonomy, or the absence of shares, as characteristics and set out the
resultant legal position, but also to explain why autonomy is a characteristic,
and why there is an absence of shares, and so on. In otherwords, it is necessary
to identify the pressures in society that autonomy and the lack of shares
satisfy, and to show how these characteristics assist the further development
of the mode of production they serve.
These enumerations would be valid exercises if undertaken with the
preceding questions in mind, for the purposes to which public corporations
are put are part of the process by which conflicts are conducted or resolved in
particular societies. Since different societies reflect variations of the process it
is not surprising that the purposes of public corporations have varied from
country to country. The phenomena has been dealt with by the approach
referred to by listing a wide range of divergent purposes. 5 But divorced from
the preceding question a list does not explain why such varied purposes are
capable of achievement through the same legal form. In other words, it lists
the colours changed, but does not explain why the public corporation is the
lega! chameleon it is.
Another issue that illustrates the need for clearer theoretical understanding
arises in the evaluation of the performance of public corporations. There is
again a long list of micro-criteria available-e.g., service, surplus, pr,oduction
targets, conservation of foreign exchange. These are valuable tests to apply,
but again not in isolation. Firstly, lists like these do not explain who has
established the criteria, or who has benefited, or is to benefit, or has failed to
benefit from the operation of the enterprise. Secondly, such lists do not tell us
why opposing criteria are valid, and often simultaneously valid. Nor why the
same performance is satisfactory in one set of circumstances and not in
another, or at one point in time and not in another. The Kenya Government
in reviewing the performance of its parastatals has noted the conflict. In
relation to the Eastern Africa National Shipping Line (EANSL) the
Development Plan, 1974-78 has stated: "The Line when established was
directed to serve the interests of the participating nations and, at the same
time operate as a commercial enterprise. Serving the interests of the
participating nations (Kenya, Uganda, Tanzania and Zambia) implies
charging low freight rates, while operating as a commercial enterprise
implies making a profit. The pursuit of these two goals has given rise to
situations in which the Line frequently finds itself making conflicting
decisions. This is a matter that is to be rectified during this Plan."6 Such
rectification presupposes a theory of the public corporation.
Accordingly a wider ranging inquiry, going beyond the mere recording of
phenomena, is necessary into the origins of the British public corporation to
establish the theoretical sources of the form and its characteristics. This in
turn would enable us to better understand the transplanted legal form in
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Kenya.
In addition to the legislation of the British public corporation, and its
assumptions, there are other areas in which it is possible to search for the
theoretical roots of the Kenyan public corporation. One such is the existing
structure of rules and pre-existing legal forms in both Kenya and Britain.
Firstly, the pre-existing legal principles and decisions influenced the newly
introduced public corporation form. Secondly, the legislation and operation
of the new and later corporations required to be reconciled with existing
corporation law and practise, as weIl as with other provisions of the law.
These influences are important because they can, and do, autonomously
add to or distort the concept or form demanded (or even planned). These preexisting provisions are not often, indeed seldom, in the interests of the class
establishing the public corporation at any given time, and until there is an
abolition of such provisions, or their assimilation into different purposes
they remain an influencing factor. AIso, and specificaIly in Kenya, the effect
of public corporation legislation in the wider context of other legal processes
has an important effect, (though it is not to be exaggerated), on the parties
contending in, or administering public corporation activity. In the welter of
swiftly changing or expanding policies the legal rules and their professionai
interpretation often provide the only continuous guide1ines to the civil or
paras tatal servant. In the process of bargaining going on in respect of any one
project involving individuals, departments and investors, the rules also
provide his only protection. The practise of public corporation activity is also
affected by the fact that the normative determination of property rights is in
accordance with these rules. While manipulation of the process is possible,
such rules and the publicity attendant on deviation from them cannot always
be disregarded.
But although these are factors that may affect the performance of the public
corporation, only the first of these affects the concept. Accordingly such
influences, that add to or amend the form, must be identified. But the legal
process itself does not initiate the demand for the form and a sense of unreality
would attach to the extraction of public corporation theory purely from the
legislation and case law of either Kenya or Britain.
One formulation 7 has sought to explain a major part of parastatai activity
in East Africa in the fol1owing manner: this concept, applying to the preindependence and neo-colonial operations of East African national
deve10pment and financial corporations, has cast such corporations as
operating in either a catalytic role or an injector role. In the catalyst role the
government corporation seeks to establish a permanent non-governmental
enterprise by an initial government investment. This government investment
acts as a catalyst by either fiIling a temporary gap in private enterprise
resources or by attracting initial or later private investment. The public
investment is then withdrawn and the process repeated e1sewhere. In its
injector role governmental capital is directly and more permanently invested.
The assumptions here are that the economic system is a private enterprise
system and that there are areas where government ought not to operate on a
permanent basis. Again, advanced as a proposition of universal applicability
to explain the functions of these financial institutions such a theory has
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obvious limitations in dealing with corporations operating in a socialist
economy. But within the context of the colonial and neo-colonial economy,
where the assumptions are shared, this has been an influential concept and
we shall return to it later in reference to Kenya.
It is an assumption of this paper that the theoretical foundations of the
public corporation form are to be found in the nature of the political
economy within which the public enterprise emerges or operates.
The form has originated in Britain from the realization by an emerging and
contending working dass that it cannot institutionalize accumulation of
capital for its benefit through the existing forms of commercial organization.
The characteristics of the public corporation form reflect the new rules and
principles necessary to perform that task. But these characteristics do not
represent the ideal structure, or an immutable one. The initial, or present,
structures simply reflect the extent to which the dass seeking them could
wield the necessary political power to impose its will at a particular time. And
so the form may as yet be imperfect and mayor may not later 'develop', that is,
perfect the desired processes of appropriation at the expense of other
contending groups in society. The imposed structures in Kenya are therefore
in turn not universal patterns or forms of organizing this demand but
manifestations of the stage reached at a particular historical point in this
particular mode of production.
Similarly , in relation to the Janus-like purposes of public corporations it is
suggested that the explanations lie less in devising open-ended categories in
which new uses are squeezed in or added on, than in the nature of the state
within which the public enterprise functions. Specifically, the interests of the
ruling dass or coalition determined by the political economy establish the
uses and purposes to which public enterprises are put. There are therefore no
universal categories that explain the opposing purposes. Rather that dass
interests are varied and opposing and contradictory and subject to a vast
number of forces, and that all these are reflected in the use made of the public
corporation. Likewise, the criteria for evaluation must be by reference to an
inquiry into dass interests served, for announced criteria are usually
subjective and often cansciously misleading. Like the form then, neither the
purposes nor these criteria are universal criteria with some justification
independent of, and isolated from, their dass functions.
In relation to performance, present inquiries reveal an apparently
unsatisfactory level in many cauntries: discrepancies between the stated aims
of legislators and the real destinations of surpluses, between the intended
beneficiaries and the actual ones, between statute and practise. These are not
chance phenomena, generated casually through inefficiency, or dishonesty,
or lack of training. While efficiency becomes sooner or later a prime cancern
to a government and to a proper assessment of a corporation's effectiveness,
any inquiry must first identify the beneficiaries of efficiency before extolling
the benefits of efficiency. Prof. Robson remarks that "In any discussion about
efficiency it is essential to remember that 'efficiency' does not determine the
ends which an industry or service seeks to attain, but only the effectiveness
and ecanomy with which given ends are pursued."B Such factors certainly
contribute to shortfalls or total failure in the achievement of goais, but not in
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the conscious substitution of a dass of substantive beneficiaries not
originally intended.
Rather these unsatisfactory levels of performance and discrepancies reflect
the fact that despite ownership by the 'public' and the 'nation', the conflicts
between the dasses in that society, public and nation continue, andcontinue
in the operations of the new corporation. And the performance reflects the
varying strengths at varying times of the parties contending to obtain a result
favourable to them through the operation of the corporation. An
identification of the political and economic strengths and weaknesses of the
contending dasses in any given society goes far to explain the performance
(and uses) of the public corporations operating therein. This explains why
there are few static criteria available to assess these institutions and why the
recording of performance not spread over a significant period is misleading. 9
These strengths and weaknesses will determine the content of the form, its
actual beneficiaries, and its 'successes' and 'failures'. Assessments of success
and failure will differ with the standpoints of the contending forces which
may often seek opposite resuIts from the working of the corporation. Il is weIl
to remember in our context that what the government may regard as a failure
may weIl be viewed by the joint investor or manager, for example, as a very
successful enterprise and investment indeed.
Put simply, an inquiry into the dass struggles in the given society is a
prerequisite to any explanation of the public enterprise activity within il.
The standpoint that public enterprises, like other legal institutions, are
manifestations of and serve dass interests gives rise to some important,
though preliminary, considerations. Firstly, of course, it explains why the
same legal form Gin be utilised for contradictory purposes, because the
purposes are determined not by the legal form but by the dass utilising it, and
the different dasses have different interests.
Secondly, this standpoint enables us to see that public enterprises are not
autonomous legal forms or management exercises, but implementing
agencies for policy decisions made elsewhere.
Thirdly, it assists in avoiding the universalization of theories that do not
take into account the differing socio-economic contexts in which they are
supposed to apply. The performance of public enterprises is tied to the
specific political economy. Accordingly any search for a general theory needs
to be reconsidered. Il is suggested that there can be no useful general theory
divorced from the specific mode of production in which the public enterprise
originates or operates.
Though it is necessary to record the above, a fourth consideration must be
noted. The basic premise that the public enterprise is an instrument of dass
interests, though valid and requiring acknowledgment, may constitute
however a theoretical statement of such generality as to offer only limited
practical usefulness.
What is required, therefore, is to set out thereafter a theoretical framework
that given this basic proposition, takes into account the specifics of the given
political economy. What are to be sought are propositions that take into
particular account the mode of production in which the enterprise operates,
the property ownership system, the dasses and groups that contend within
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that society and their sources of power and wealth. Thus the functioning of
the public corporation within a socialist society must reveal a theoretical
framework that is not the same as that of a public corporation within the
capitalist system.
Within the neo-colonial political economy that is part of the global
capitalist structure, within which Kenyan public corporations opera te, the
theoretical framework would likewise show variations from those pertaining
to the use of public corporations in the metropole.
An analysis of the nature of the neo-colonial state would precede the
attempt to extract such a theoretical framework, within which emphasis
would vary from country to country. What follows is an account of the
various theories under which the public corporation in Kenya has been
opera ted, and upon which its legislation has been based, over the period since
the substantiaI enactment of public corporation legislation in Kenya in the
1930s.

III. The theoretical assumptions of Kenyan public
corporation legislation
A large number of parastatals existed in Kenya at the time of independence.
There were earlier corporate bodies-sole or aggregate-but the specialised
corporations grew in two periods prior to independence. Firstly during the
1930s and the Depression, when public corporations were established to
ensure the survival of settler farming. An example of these is the Land and
Agricultural Bank (1931 ).10 The second period covers the years after the
second world war when more statutory marketing boards were established,
and following them the development corporations.
At the time of Self-Government and Independence in 1963 the incoming
government inherited these institutions and legal forms. More importantly,
the Government inherited the assumptions of the legislative and economic
framework of these public corporations, and retaining them has operated on
their basis. What are these assumptions? From the beginning the primary
assumption was that the economy was, and would remain, a private
enterprise economy, and that the role of the public corporations in it was
important but limited in both extent and the area of operations. The creation
of a social basis for such an economic structure was manifestly in mind, and
the public corporation also had a part to play there. The next assumption was
of the concept of the autonomy of the public corporation. A third assumption
was that of the public accountability of such bodies, policed through
ministerial and parliamentary controls.
Up to 1963

The private enterprise assumption
While the major debates about the British public corporation had been set
against the question of the nationalisation of important sectors of the
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economy, the public corporations had not before 1963 been seen in Kenya as
instruments of nationalization. Nationalization itself was not a political
issue until the advent of majority government. But outside the colony the
question had been debated, so that the take over of key sectors in the colony
through the establishment of public corporations did not come up for the
first time only at independence. The option did present itself to the KANU
Coalition administration and later government of 1963. But the issue had
arisen earlier in Britain in a post-war consideration of productive enterprises
in the colonies.
In the establishment in Kenya of the public corporations of the inter-war
years the consideration had specifically been the resustication of an ailing
settler agriculture, solely privately owned (though heavily subsidized). But
on the assumption of power by the Labour administration in Britain in 1945
the question of nationalization in Britain also brought to the fore the issue of
the colonial assets of British companies. Accordingly the nationalization of
colonial private interests, especially in mining and agriculture was
considered by the Colonial Office. Several obstacles presented themselves. "It
was difficult to nationalize the large private companies of the imperial system
without the co-operation of each territorial administration. Colonial
governments had sufficient autonomy to support a locally-based company
against the nationalization of its assets, if the parent metropolitan company
was threatened. Tate and Lyle, when faced with the prospect of nationalization in the sugar industry, made arrangements to 'hive off' their colonial
sector into separate organizations. "11 Secondly, it was realized that colonial
production for export to Britain was dependent almost wholly on private
capita!. Thirdly, it was felt that neither a British nor a colonial territorial
public corporation was an appropriate socialist answer to the exploitation of
the colonies by monopoly capitaIism. In the result, Creech Jones, then
Colonial Secretary, refused to agree to the nationalization of the private
trading companies, such as the United Africa Company.12
Alternative suggestion was that British public corporations should
purchase shares of colonial trading companies without interfering with the
management but so that their affairs would be made more accountable. This
too was not carried out,13 (though enabling statutory powers to that effect
were enacted).I 4 Similarly, suggestions that the assets of the large multiterritorial trading companies be divided between individual territorial public
corporations operating as co-operative wholesale societies were rejected. 15
But overriding all these alternatives (incapable as they were of determining
colonial relationships), was the imperative of establishing sources and
methods for an ensured supply of food and raw materials to the Britain of the
post-war period. The abandonment of any socialist programme in relation to
the colonies inevitably followed. It led consequently to the establishment of
the colonial public corporations that did precisely that. These retained the
private ownership base of the colonies and led to the final integration of
Kenya's productive system into the global capitalist order.
What in fact were established were territorial marketing boards. These were
either totally new boards, or, as in the case of the successors of the West
African Produce Contl"ol Board, which was established and operated in
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Britain as a British organization, decentralised bodies.
Finally, in addition, two British public corporations concerned with the
colonies were established: The Colonial Development Corporation (C.D.C.)
(now the Commonwealth Development Corporation), and the Overseas Food
Corporation (O.F.C.). Both these were set up by the Overseas Resources
Development Act, 1948. 16 The first project of the O.F.C. was statutorily stated
to be the ill-fated Groundnuts Scheme in the East African territories. 17 The
C.D.C. 's statutory duties were likewise set out. These were to have a major
influence on the Kenyan development corporation's operations. A primary
duty of the C.D.C. was to secure "the investigation, formulation and
carrying out of projects for developing resources of colonial territories with a
view to the expansion of production therein of foodstuffs and raw materials,
or for other agricultural, industrial or trade development therein."IB Since the
state of industry in the colonies, consciously brought about, could only lead
to the export of the intended expanded production to the industrialised
metropole centres, this section gave statutory recognition to the historical
function of the colonies.
In relation to the place of private enterprise in the colonies the Corporation
was empowered "to promote the carryingon of such activities by other bodies
or persons, and for that purpose to establish or expand, or promote the
establishment or expansion of, other bodies to carry on such activities either
under the controi or partiai conu'ol of the corporation or independently, and
to give assistance to such bodies or to other bodies or persons appearing to the
Corporation to have facilities for the carrying on of any such activities,
inc1udingfinancial assistance by the taking up of share or loan capital or by
grant, loan or otherwise" .19
Of these two functions it was the latter that was to prevail, namely that the
C.D.C. was to assist and complement, rather than replace or compete with,
private capital in the colonies. So that by 1954 the Corporation reported that
"the Corporation endeavour 20 to work in association with experienced
private enterprise in the colonial territories in which they are operating."21
And "the Public Accounts Committee in 1954 criticized the C.D.C. for
making too many'finance-house type' of investments instead of concentrating on its role of financing worthwhile projects on which others would not
risk their capital".22 Finally, "in 1959 it was expressly forbidden to considel'
the provision of welfare and social services, and encouraged to concentrate on
hotels, water supplies, and housing which were commercially viable."23
These metropole requirements and resultant trends came inevitably to
determine the form and use of the territorial corporations; for it was at this
time that the Industrial Development Corporation (the precursor of the
present Industrial and Commercial Development Corporation (the LC.D.C.),
was established in Kenya under the Industrial Development Ordinance, No.
63 of 1954. 24
The new Corporation's ties with private enterprise was a major concern of
the Ordinance. The Corporation was not being established to begin
operations. It was taking over the business of the East African Industrial
Management Board, itself a body incorporated in 1952 but established first in
1944. 25 The Board was referred to in the Ordinance as 'the Former Company',
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and the provisions of the Ordinance carry as much public corporation
language as that of the Companies Ordinance. The 'acquiring and taking
over as a going concern' of 'the undertaking and business of the Former
Company' (5.3 [l ])26 are phrases whose more usual habitat is a Memorandum
of Association. The Objects Clauses of such memoranda are again recalled in
an examination of 5.9 of the Ordinance which set out the 'Powers of [the]
Corporation' at unusuallength and in the paragraph form of such c1auses.
Similarly, there was statutory provision for the appointment of a1ternate
directors (5.5), not usually found in public corporation legisIation. Again
unusually, provision was made for the application of provisions of the
Companies Ordinance to the Corporation. (5.17).27
Finally, the C.D.C.'s changed emphasis of complementing private
enterprise was enacted for the LD.C. Section 3 (2) of the Ordinance provided
that "in the exercise of its functions under this Ordinance the Corporation
shall have regard to the desirability of(a) Acting principally as an auxiliary finance organization and not as the
sole source of the provision of finance in respect of any particular
undertaking or enterprise as aforeseaid;
(b) Exercising its powers of affording financial assistance... by way of
guarantee, loan or investment and not by way of grant or subsidy;
(c) Requiring early liquidation or repayment of any guarantee, loan or
investment made by the Corporation, in order to ensure so far as possible that
the liquid resources of the Corporation may be available for other
purposes ..."
These legislative boundaries enact an important conceptualization of the
development corporation's role. J.D. Nyhart, against the background of
agricu1tural undertakings by the U ganda Development Corporation, (which
had been established in 1952), and the C.D.C. in Uganda and Kenya during
this period, has suggested 28 that their activities tend to place such
corporations in one of the two roles mentioned earlier. In one the
Corporation "merely acts as an agent bringing together factors of production
from other sources and he1ps to fuse them into a viable concern without using
up its own resources permanently. The purpose in this case is for the
government to do as little as possible consistent with getting the enterprise
established on a sound basis. Once this has been achieved the corporation can
re-employ its capital and management resources elsewhere, so that these
scarce resources can be made to go as far as possible."29 This is the catalyst
role. In the injector role the corporation itself invests capital, personne1 or
management on a much longer, or permanent, basis. Here a private
enterprise partner is absent or unable to assume any significant or major role,
either immediately or for some time. This may be because there are no, or
insufficient, returns on the investment. The roles are usually mixed in the
various parts of any one project, though it is possible for a corporation to
pursue a fully injector role. Rather, Nyhart points out, "the distinction is in
the attitude of the corporation and the emphasis it places on making use of
others' resources".30
The Industrial Development Ordinance of 1954 manifestly emphasised the
catalyst role of the LC.D. There was provision for the injector function, for
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the corporation was authorized also to invest in undenakings which were not
"likely to prove self-supporting or to furnish direct profits either immediatelyor in the future". (5.3 (2)). But the primacy of the catalytic purpose was
clear. And the catalytic purpose presupposed a preferens. In Nyhart's words:
"There is no reason why a development corporation in agricu1ture should
not seek both roles, so long as it distinguishes in its own mind which it is
doing and why. Il seems to me though that in agricu1tural activityas in other
activity the developmem corporation should ideally pursue the role of the
catalyst first. This generalization I recognize as stemming in part from some
personal bias on the political question of the proper role of a government
agency. "31

The concepts of autonomy and public accountability
The Industrial Developmem Ordinance, 1954 also legislated for the concerns
of autonomy and public accountability. The corporation possessed a separate
legal personality. (5.3 (3)). All its directors (though appointable by the
Minister), were to be persons who had had experience in industry, trade or
administration. (5.4 (l)). These appointments were to be made after
consu1tation with the Corporation. (5.4 (3)). The Corporation was
empowered without further approval of the Minister to appoint a general
manager, managing agents, and others on terms and conditions the
Corporation was to determine.
The provisions regarding public accountability were substantiaI and
Ministerial controI was prominent. Certain powers of the Corporation were
only to be exercised subject to the approval of the Minister (5.8). This was
especially the case in respect of borrowing. (5.9). The surplus funds were
subject to directions of the Minister and liable to be recalled to the general
revenue fund. The Annual Accounts and Report of the Corporation were to
be presented to the Minister, who in turn would lay them before the
Legislative Council. (5.14). The ensurance of public accoumability through
inquiry by a non-representative 'parliament' underlines the restricted class
use that can be made of 'public' corporations. Finally the Minister was
empowered to make further governing regulations. (5.18).
Similar provisions, with like emphasis, may be found in the legislation of
the other major public corporation of the period, the Kenya Meat
Commission. 32 These principal features may also be found in the marketing
board legislation of that time, though with less uniformity and some
confusion. 33 The marketing boards as public corporations, though operating
in important economic areas and regulating and dealing with vital produce,
were never intended to nationalize the various industries they served. Quite
the converse was the imentiop., private producers being assisted by the Boards
and being represented on them. The autonomy of the Boards was reflected in
their separate legal personality. The members of these boards were sometimes
appointed by the government, sometimes chosen or elected from among
producers or persons with special knowledge of the industry or other
conditions. The tenure of the members, apart from the Chairman, was
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usually determined by the statute. Public accountability was established
thorugh the Minister's powers over borrowing, auditing, and the making of
further regulations. But there was not ah.vays provisions for appointments, or
for reports and accounts to be placed before the Legislative Council, nor was
there provision for directions to be given by the Minister. Thus the controi
provisions of the Industrial Development Ordinance in this respect were
noticeably in excess of the comparable, and contemporaneous marketing
board legisiation. The difference is attributable to the deal' identification of
interest between the producers and the government in the then settler
dominated agriculture industry. In the areas the I.D.C. was to fund, the
enterpreneurs to be supported were not always the known political or social
quantity that farmers were. This gap in respeet of Ministerial controi was to
be felt immediately there was a change in 1963 in the parties manning
government. Then, until there was a change in the producers, the presence of
explicit legal controIs became necessary. Thereafter, since the early seventies,
again as interests began to converge informai controis have been the preferred
manner of directing parastatai activity.
These then were the conceptual underpinnings of the colonial public
corporation. It is obvious that the colonial public corporation was not an
instrument of nationalization. Specifically its role was to bolster private
enterprise. The catalyst role of the I.D.C. and the C.D.C., as weil as the
provision of infrastructural services by the colony's public corporations
assumed, and assured, the dominance and continuance of private enterprise.
The SU'ucture and functions of the marketing boards made a similar
assumption.
Secondly, such roles assumed the division in the colony of economic
activity into governmental and private areas of responsibility. Such divisions
had largely disappeared in economic decision-making in the post-war
metropoles. But its continunance in the settled colonies (and dominions) was
not unexpected given the dass origins of settler opinion-makers in such
places. A similar view would also survive, for example in Britain, in a group
of like origin operating in insulated areas, such as the courts. And this has
been visible particularly in cases affecting public corporations. One of the
issues before the common law courts over the past hundred years has been the
question of the attributes of a corporation that derives its existence from
statute or other Crown or Governmental action. Is it dothed with the
privileges of that governmen t? Does it, for instance, have priori ty in a
creditor's winding up, or have favourable limitation periods? One test used to
answer these questions has been whether the public corporation was
exercising functions which were those usuaIly carried out by private
enterprise. 34 If so, despite its governmental origin, the corporation was
denied governmental attributes or privileges. More recently this test has been
superceded by an inquiry into the extent of governmental controi over the
corporation and the nature of the particular transaction in which the daim
for privilege is made. 35 But the economic philosophy that divides the private
and governmental sector does survive on, and surfaces from time to time. A
well-known statement of it is in Tamlin v. Hanna/ord (1950) l K.B.18.
Denning L.]. (as he then was), in holding that the British Transport
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Commission was not entitled, as the Crown was, to exemption from the
provisions of the Rent Restrietion Acts, said, "It is, of course, a public
authority, and its purposes no doubt are public purposes. But it is not a
Government department, nor do its powers fall within the province of
Government." (at 24). Other sightings of this vanishing species are B.B.C. v.
Johns (1964) 1 All E.R. 923 in which the court held that broadcasting was not
within the province of Government, and, most recently, Trendtex Trading
Corporation v. Central Bank of Nigeria (The Times, 27 March 1976), where
the court held that the functions of the Central Bank of Nigeria regarding the
issue and conu'ol of currency, the supervision and regulation of the banking
industry were "essentiaI functions of the state and could not be performed by
any other body". The bank accordingly had sovereign immunity from civil
process.
The influence of such judgments over likeminded courts and administrators in the colonies reinforced the auxiliary nature of public corporation
activity there.
The principal beneficiaries of these views and the resultant legislation and
operations were, locally, the settler community, and in the metropolitan area,
the bourgeoisie with colonial inte'ests. The range of beneficiaries cIearly
excluded the African majority in any significant sense for they did not form
part of the social or economic base of this private enterprise system. Although
local participation had always been intended in the projects of the I.D.C. and
the C.D.C., it was obvious that in the 1950s local participation meant only
inputs by private non-African capita!. However as the political balance
shifted with the end of the decade local participation increasingly was
intended to mean Ah'ican participation. But by then the search for such
participants under those programmes was too late. Nyhart, in 1959 wrote,
"Thus far, the possibility of Ah'ican participation as a source of capital has
not seemed to receive much attention. Both development corporations
support this principle in theory, with varying success in practise. A C.D.C.
representative has stated that C.D.C. considers as an ideal ven ture one in
which the Corporation, outside commercial interests and local participation,
each hold roughly a third. The view, however, is apparently of recent
origin."36 Giving Uganda figures Nyhart shows thatout of the five projects of
the AgricuIturaI Enterprises Ltd., (A.E.L., the Uganda Development
Corporation subsdiary), African interests held equity in only two, and that to
the extent of 4 % and 3 1/2 %, though there was substantiaI African
participation on A.E.L. 's Board, and there was provision in the enabling
statute to sell equity to African local governments. The picture was little
different in Kenya.
Thus in Kenya at this period the lack both of African participation and
capital was a primary characteristic of public corporation activity.
Accordingly the imminent African government saw the uses and beneficiaries
of parastatals differently, and it was with this approach, though with the
same legal assumptions and structures, that the self-governement period
began.
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After 1963

The principal use of the parastatals and public enterprises in the period
immediately commencing self-government in 1963 was to provide the
incoming majority with capital that was not otherwise available to il. A
primary concern of this period therefore was to ensure for this purpose the
political takeover of the existing parastataI organizations, and an eagerness to
assume controI is visible. At first the concerned bodies were the marketing
boards and the AgriculturaI Finance Corporation. The extent of commercial
public enterprise activity was still small. Somewhat to their surprise one
should think, though accurately reflecting the class nature of legal
institutions, the incoming government found that, as mentioned earlier,
there were few formal governmental supervisory powers over these boards.
No social patterns had as yet been established that gave informal controIs to
the newly constituted governmenl. Accordingly, though state capital was
available or the potential capital for successful public enterprise had become
available, the legal structures were still defective to assist the new local wouldbe beneficiaries. On the locallevel these institutions were geared specifically
to assist the settler community; on the internationalleveI to assist the
metropolitan bourgeoisie. The legal structures needed therefore to be altered.
Where control was absent, controI had to be imposed; where discretion was
exercised, the decision-makers had to be replaced; where institutions were
lacking, these had to be established.
Thus in the self-government period the Statutory Commodity Boards
(Amendment of Laws) Ordinance, 1963, No. 45 of 1963, was passed adding
the following standard controI provision:
In the exercises of its powers and in the performance of its functions under this Ordinance, the
Board shall act in accordance with any general or specificdirections that may be given to it by the
Minister.

The amendment affected eleven statutes, and applied to the Canning Crops
Board, the Cereal Produce Board, the Coffee Board, the Cotton Lint & Seed
Marketing Board, the Dairy Board, the Pyrethrum Board, the Sisal Board, the
Tea Board, the Wheat Board, the Pig Industry Board, and the Kenya Meat
Commission. There was additional Regional legislation regarding representation on these and other boards. Likewise, the personnel of the Transport
Licensing Board were soon replaced. Similar1y, when the focus shifted to
retail trade in 1967, the Industrial Development Ordinance, then referred to
as an Act, Cap. 517, was amended to include this power to give directions.
Another area of rectification related to the appointment of the chairman of
the various bodies. The desire to vest in the government the right to such
appointment through formal controIs was prompted, as the Minister for
Agriculture and Animal Husbandry reported to Parliament in 1964, "because
when we became government there were certain charimen of organizations
with whom we had trouble."37 The Government therefore sought in new
agriculturaI board laws, as a matter of policy, to include the powerto appoint
the charimen of newly created bodies.
Inereasingly, therefore, the concept of autonomy, or its extent, was being
redefined for local purposes. This was exactly what had been done in Britain
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in the first place, though later a universal measure was sought from il. We
may observe that autonomy in public enterprise prevails to the extent of
reliable controI mechanisms. Where informaI or unspoken controIs are not
present or not workable then direct assumption of controI by the government
becomes necessary, and visible and actual autonomy is sacrificed. Where
reliable in formal controIs are working, that is where the state and the
parastataI are both opera ted by, or to the benefit of, the same dass or groups,
then 'autonomy' returns or takes over. In Kenya there was at this time a
substantiaI changeover in the personnel of the parastatals and, in addition to
the statutory powers regarding directions, other formal and informal controIs
were being established and tested. The maize shortage of that period (1964) is
a convenient starting point to evaluate one such major controI in relation to
the issue of autonomy.
During this period the substitution of existing settler board officials was an
obvious necessity. The establishment of informal controIs and social
pressures, as against legal relationships, was an increasing requirement for
good government. The dem ands of the nationalist movement pressed for the
Africanization of the boards. The sometimes hostile and irreconciliable
auitudes of such board official s acerbated the situation. All these made it
logical that the changes in legal forms and provisions would be matched by
the appointment of persons there who could be political1y trusted. Thus a
numer of Members of Parliament were appointed to the marketing boards
and other parastataI governing bodies. One of the appointments was that of
the Hon. Paul Ngei, M.P. to the Maize Marketing Board in 1963. His term of
office ended in 1964 when he became Minister of Marketing and Cooperatives. Follm.ving upon a national food shortage and upon allegations in
the press and in parliament of corruption and other problems in the
distribution of maize a Commission of Inquiry was established in 1965. The
Commission under the Chairmanship of Mr. Justice Chanan Singh of the
High Court of Kenya carried out an extensive inquiry and submitted its
Report in 1966. 38 In respeet of the above con text the Report recommended
that "if at all possible, apolitician should not be appointed as the Chairman
of the Marketing Board. We also recommend that politicians shouId not be
appointed members of the Board" .39 "We realize", the Report noted though,
"that the Government of Kenya having already taken certain decisions may
not be in a position to implement this recommendation immediately. We are
firmly of the opinion, however, that implementation should be made as soon
as opportunity offers" .40 Yet the following year a par1iamentary question
established that there were twenty M.Ps. on the various sta tu tory boards. 41 Of
these one was the chairman of the Maize and Produce Board, two were vicechairman of other boards and the rest were ordinary members. On the Maize
and Produce Board (the successor to the Maize Marketing Board), there were
four M.Ps. (induding the Chairman).42 The Government stated that "the
main reasons why these Hon. Members are on boards is because they not only
help in forming the policy of their respective boards but also keep members of
this House and the public informed."43
Professor McAuslan has pointed out that all the East African governments,
but particular1y Kenya's, "regard membership of corporations as an
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opportunity to exercise political patronage. Ex-Ministers, M.Ps., and long
standing party members are put on corporations often as chairmen, and if
they fall out of favour they tend to be replaced by other persons who need to be
rewarded or placated by office. "44 He considers it a factor sufficiently
pervasive to affect the performance of corporations, and more specifically
that its effect is to "deny the corporations that feeling of independence
usually regarded as necessary for the successful performance of their
functions."45 Professor McAuslan points out that "Kenya legislation is based
on this "theory" of the division of responsibilities between Minister and
corporation, but, as in other countries, practise does not always accord with
legislation and theory. Two interrelated factors account for this; to some
extent appointments as members of corporations (and this applies to
statutory commodity boards as well) are used as political rewards, and
members are thus more beholden to appointing Ministers than might
otherwise be the case; this in tum makes the corporations less willing to
resen t formal ministerial directions and more susceptible to informal
ministerial pressure. "46
While this is certainly true, there was and is a concurrent and more cynical
use of the parastataI offices that is even more c1early indicative of how
govemment views the concept of public corporation 'autonomy'. From early
on, but more noticeably after 1969, appointments to parastatals have been
used as a rehabilitation process for former political opponents. Thus since
1970, Mr. Bildad Kaggia has been appointed Chairman of the Maize &
Produce Board. Mr. Kaggia had been the KP.U. opposition party Deputy
President from its inception in 1966 till he resigned in 1969. Mr. J.D. Kali has
been appointed Chairman of the Cotton Lint and Seed Marketing Board. Mr.
Kali had been the KP.U. Deputy Secretary from 1966-1969, and had also been
detained in 1969. Mr. Tom Okello-Odongo has been appointed ViceChairman of the Adult Education Board. Mr. Okel1o-0dongo had also been
KP.U. Member of Parliament for Kisumu Rural from 1966-1969 and he too
had been detained thereafter. Mr. Luke Obok has been appointed ViceChairman of the Kenya Film Corporation. He had been KP.U. Member of
Parliament for Alego since 1966 and had also been detained in 1969.
It would also be instructive to reexamine the 1963-1964 appointments of
former non-KA.N.U., especial1y KA.D.U., leaders to statutory boards.
Between 1963 and 1964 Mr. Paul Ngei, former A.P.P. Memberof Parliament,
was Chairman, Maize Marketing Board. Between 1964 and 1966 the following
prominent former KA.D. U. leaders held office in the Maize & Produce Board:
The Hon. Masinde Muliro, M.P. (Chairman, 1966-1969), the Hon. Ronald
G. Ngala, M.P. Chairman, (1964-1966), the Hon. Eric Khasakhala, M.P.
(Vice-Chairman, 1964-1966). Khasakhala had also been Chairman of the
Kenya Agricultural Produce Marketing Board from 1964-1966, and Mulil'o
the Chairman of the Cotton Board from 1964-1966. Whether these
appointments constituted part of the merger arrangements of the two parties
into KA.N.U., or constituted a probationary period, it is significant that each
of these left the board for cabinet or other ministerial office.
The rehabilitative or probational-y function of such appointments can be
found elsewhere too. In Uganda recently the Commissioner of Police and the
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Deputy Commissioner of Police were dismissed. It was reported that the
President had said that "both dismissed police chiefs would be given jobs in
Government parastataI bodies if they behaved themselves",47 In Tanzania the
appointment of army officers to parastataI manageriai positions could also
be examined.
It is obvious that such appointments cannot be conductive to any policy
autonomy. Relations with the Minister are dependency relationships. Not
because of the bureaucratic hierachy or legisiation, but because the Minister
is in political favour while the appointees have yet to reaffirm their loyalty.
Their participation in what is popularly, and in decision-making circles,
seen to be manifest governmental activity asserts support for government
policies and denies their previous policy positions. It is an admission of error
and a display of conformity. Within such limits it is unrealistic to talk of
'autonomy'. There may be administrative autonomy and this too may be
curtailed, but clearly none to initiate policy. Such persons are appointed
expressly not to initiate policy but to show their willingness to implement
policy which is made elsewhere and with which, not too long ago, they were
in public disagreement.
Whether such appointments can be justified on the basis of not letting
experienced administrators remain unutilised in periods of scarcity, or that
such appointments constitute the only areas of reasonably remunerative
employment available to such persons, it is clear that they are not conducive
to the concept of autonomy. In fact their appointments, rather than those of
supporters, show that such governments do not consider that any policy
decisions are to be taken at parastataI leve!.
To what extent then had the inherited concept of autonomy in the public
corporation altered by the 1970s? By 1974 the Government in reviewing the
place of the parasta tals stated, "The real significance of these new institutions
is as policy instruments" .48 In neighbouring Tanzania the conc1usion had
been drawn earlier, and as explicitly. The Presidentiai Circular on the
Rationalization of the ParastataI Organizations considered that "Broad
policy is a matter for the elected T ANU Government of Tanzania, and the
parastatai organizations are instruments of execution-tools which must be
used by the policymakers, and which must be at the command of the
responsible authorities (the sectoral and paren t Ministries)."49 The TAND
Guidelines (1971) emphasizing the Party's position state that "The
Government, paras tatals, national organizations, etcetera are instruments for
implementing the Party's policies."50
These trends were clearly emerging in the time of self-government but the
division of responsibility envisaged by the legislation then still suggested a
wider gap than subsequent practise came to show. So that, for example, in
1964 the Minister for Agriculture and Animal Husbandry could still say "I
can give Members an assurance that I have no intention of telling my
nominated members on the Board what they are to do or not to do. This is not
my policy. If I disagree with the Board, then it is my policy to go to the Board
and tell them I disagree with it, and if they cannot convince me then, under
the powers I have, I will tell them it is Government's wish that they do so and
so, but it is not my intention to hamstring any member I put on, be he a Back
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Bencher or somebody else."51 "My nominated Members from Government
are four in number against 14 which come up through the other [co-operative
or Regional] way and I do not think that they have any over-riding infiuence
other than to advise and to help, and this is what I intend to do. "52
Another major controi mechanism used in the public enterprise field and
affecting autonomy was the decreasing reliance on the public corporation
form itseif and the increased use of the private company form. After 1965, and
panicularly in the period till 1968, the following important public
enterprises were established: The Kenya National Trading Corporation
(KN.T.C.), the Development Finance Company of Kenya Ltd. (D.F.C.K),
Kenatco Transport Company Ltd., The Kenya Wine Agencies Ltd.
(KW.A.L.) The National Bank of Kenya, The National Construction
Company (later to be re-incorporated as a statutory corporation), The Kenya
Industrial Estates (KI.E.), The Kenya Film Corporation (KF.C.), The
LC.D.C. Investment Company Limited, and the Industrial Development
Bank Ltd. All of these were companies incorporated under the Companies
Act, Cap. 486.
The ease, speed and lack of publicity with which they could be formed
contrasted with the manner in which statutory corporations had to be
established. These considerations emphasised the intended deprivation of
autonomous activity. The secrecy inherent in the private company form and
the absence of any prescribed accountability to Parliament, in the form of
annual reports or otherwise, gave additional fiexibility, though brief reports
on some of these companies did, and do, appear in the Annual Repons and
Accounts of the LC.D.C., when the LC.D.C. has been the holding company
for the government share in such companies. Finally, the principal benefit
lay in the freedom to appoint directors and managers at discretion, and
without any legislative fetters or qualification or accountability. There
would be no statutory restrictions on the type of directions to be given, and
responsibility would be owned by the direetors not to a general meeting of
shareholders, or Parliament, but to the Permanent 5ecretary or the Minister.
Policy implementation and not policy making was their function. Thus, for
example, in at least the case of the KF.C., decision-making in respect of its
affairs had on occasion reached Cabinet leve!.
Thus, like the the concept of autonomy, public accountability was being
redefined. Accountability was moving away from Parliament and in the
direction of very small, and less representative, groups. In 1966 when the
Maize Report was published, there was no debate on it in Parliament.
Attempts were made to have a full debate, but these were unsuccessful, and
finally none was held. There was a minimal governmental response, and the
Minister concerned was reinstated.
These assumptions of the organizational concepts of the public corporation form in Kenya have continued in these directions to the present.
The principle of autonomy has continued to be defined in terms of separate
corporate identity withoutany effective power beingvested in the institution.
The separation from governmental controi remains minima!. The Tana
River Development Authority Act, No. 7 of 1974 is a recent example. By 5.3 of
the Act the authority is established with such separate legal personality. But
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the controI mechanisms are substantiaI. The Chairman is appointed by the
Minister. (S.4.). There are five non-officials out of anAuthority of fifteen, but
the Minister has power to remove the non-officials. (S.4 (3)). The other Board
Members are the Permanent Secretaries of five ministries, and other officials
ex officio, including the Chariman of the E.A. Power & Lighting Co. Ltd.,
now a Government owned subsidiary company. The Minister approves the
remuneration of the members of the Board (S.4 (5)), and the moneys of the
authority are drawn from the Government and from approved loans. (S. 10):
The auditar is appointed by the Minister. (S.Il).
It may be observed that the concept of public accountability is legislated
inta these wide Ministerial powers. The trend towards the atrophy of
parliamentary enquiry is confirmed. Noticeably absent are the lack of
provisions giving the Minister power to give directions to the Authority,
which in the British model would give rise to opportunities for Parliamentary inquiry and for the justification of policies. (S.9 does however provide for
the executive Chairman to be subject ta the general or special directions and
decisions of the Authority). Similarly absent is any provision requiring an
Annual Repon and any provision requiring the tabling of any such report in
the National Assembly. In fact there is a total by-passing of Parliament as an
accounting party, though there is heavy Ministerial controI at alllevels of the
operation of the corporation.
The assumption of a private enterprise economy also remains. The
division of labour between the private and public sectors continues to be
assumed. Thus the 1963 inheritance, articulated in the fol1owing fashion in
Parliament in 1964, can be clearly traced:
I feel that whichever company is approached to cIa the actual processing of the pyrethrum, the
Pyrethrum Board should buy more of the shares of the company in order that this company may
be the property of the Board, because we have a declared policy in this country that whatever the
individuals cannot cIa, then the public should own that property.53

This emphasis on the catalyst role of the public corporations has persisted.
The I.C.D.C.'s entire growth over the period since 1966, its lowest point in
terms of financial liquidity, has been based on the primacy of its catalyst
function. In speaking of the activities of the Industrial Development Bank
Limited, a 1973 associate Company, the I.C.D.C. Annual Report for 1974175
states:
The Corporation [LC.D.C.] on its part has provicIed 10 to 15 percent of the investment, all in the
form of equity. This indicates the important catalytic role played by the Corporation in
channelling and directing investment resources other than its own inta new industrial
enterprises in Kenya. 54

The Tana River Development Authority Act confirms these approaches,
providing that one of the functions of the Authority shall be:
to maintain a liaison between the Government, the private sector and foreign agencies in the
matter of the cIevelopment of the area with a view h a view to limiting the duplication of effect
and to assuring the best use of technical resources. (5.8 (h)).

It is also charged with the duty of "render[ing] assistance to operating
agencies in their applications for loan funds if required". (S.8(i)).
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IV. Principal themes in public enterprise activity
in Kenya since 1963
We have concerned ourselves so far with the theoretical assumptions of
public corporation legislation and operation in Kenya for the periods prior
and subsequent to 1963. We turn now to a consideration of thefunctions that
the public corporation has served through its legislation and operations in
Kenya in the period since independence.
Firstly, though not alone, the public enterprises constituted the necessary
legal form and conduit for the use of state capital to generate class capital,
Secondly, public enterprise has been utilised to bring about, not the
expansion of public ownership of productive enterprises, but the enlargement of the private seetor, and a broader base of local private controI and
ownership of the economy. Consequently, public enterprise in Kenya has
consciously sought, and developed, a special relationship with foreign
capita!. Thirdly, the public enterprises and other parastatals have become the
instruments for the growth and reinforcement of changing social formations
in Kenya, specifically of an enlarged petty bourgeois stratum.

The parasta.tals a.s sources of capital

The principal use for the parastatals in the period immediately commencing
self government in 1963 was to provide the incoming majority with capital
that had not otherwise been available to il. State power is also economic
power and the availability of a substantiaI bloc of capital, or conu-ol over
capital, was made possible by the assumption of political power. Accordingly, as we have seen a primal-Y concern of the self-government period was to
ensure the political takeover of the existing parastataI organizations.
In the years following the Lancaster House Conference of 1960 the
immediate area of confrontation between prior governing groups and new
governing groups, related to the long disputed issue of land, and accordingly
the important parastataI activity in this period is concentrated there. The
changes in the ownership of land, and the assumption of controI over the
marketing and pricing arrangements relating to agricuIturaI produce were
partly channelled through the existing and re-organized parastatals such as
the Land Agricultural Bank, the AgricuIturaI Finance Corporation, the
AgricuIturaI Development Corporation, and the marketing boards, though
the major role was played by the Department of Settlement.
During this period the available parastataI funds provided a pool from
which members of the governing group sought funds for the acquisition of
land, farm assets and services. There was also a limited use by this group, at
this time, of parastataI funds for the acquisition of businesses. But with the
years the range of activities of this governing group outgrew the financial
resources of the individual parastataIs. The scale of their activities, whether
in agriculture or in trade, had vastly increased and alternative, and adequate,
sources of capital were found.
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Accordingly the principal users of parastatal capital from 1967 onwards,
but specially after 1970 have been not the local governing group but a slowly
growing supportive strata of actual and aspirant petty-bourgeois.
During the early sixties (while bigger individual farms and opera ting or
development loans were being acq uired by members of this governing group)
programmes for the allocation of land and financial assistance to smallholders did experience a shortage of capita1.5 5 Likewise in relation to
commerce, there was pressure on the government to make capital available to
existing small businesses and those seeking to enter the retail trade. To this
end the government conrinued to opera te the small business loans scheme of
the I.D.C., which had been set up in 1961 with arevolving fund of Shs. l
million.
This scheme recognized the difficulties facing African retailers in
obtaining access to capital with which to compete in a viable fashion with
existing traders. A few years later, in 1966 Manis and Somerset still found the
lack of capital the single greatest difficulty facing African businessmen. They
record the historical reasons for this. The colonial segregation of the
economy isolated African businessmen from the system of banking and
commercial o'ediL "Socially, they had no contact with European bank
managers or their Asian straff, and economically, they had no assets a bank
would accept against which to secure a loan. Their most valuable possession
was the land they farmed, but untilland consolidation began in the Kikuyu
country in the 1950s, these customary rights could not be negotiated. The
banks had always regarded help to the African economy as a government
concern, seeing their own function rather as facilitating international
movements of capital; while the colonial administrations trea ted Africans as
wards, to be protected against financial risks they could not sustain."56 An
example of this was the Credit to Africans (Control) Ordinance, No. 67 of
1948,57 which prevented recovery by suit of loans from non-African lenders to
African borrmvers in excess of Shs. 2.00, uniess the transaction had first
been approved by the District Commissioner. Its effect was to deny credit to
African entrepreneurs. Thus "two years before the independence of Kenya,
the only sources of credit open to African businessmen were small
government loans administered through local boards and, more importantly,
the personal savings of their acquaintances". 58
Against this background, and in the light of the I.D.C.'s statutory duties set
out earlier, (S.3 (2) (a) (b) and (c) of the Ordinance), the Small Industries
Revolving Loan Fund had been administered. From 1961 and well into the
post-independence period the programme faced problems. Manis and
Somerset indentify some of these: Considerations of making funds available
easily conflicted with the corporation's concern forrealizable security; delays
in grants often stretched to twelve month periods; the cost to the applicant in
obtaining the loan often amounted to ten per cent of its value, sometimes
twenty per cent; the grant of sums significantly lower than those asked for or
useful; and the Corporation's refusal to give loans for both equipment and
working capital. Unsatisfactory repayment performances constantly diminished the size of the capital available in the revolving scheme and
consequently the political effectiveness of the scheme. 59 Finally, in 1966 the
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LC.D.C. reported that its activities had come to a 'virtual standstill' from a
lack of funds (though the amounts approved and issued that year hadalmost
equalled the total approved and issued in the previous five years during
which the smallloans schemes had been in existence).60
It could not contribute the size of capital needed for the increasingly
ambitious commercial and industrial activities of the loeal governing
aspirant bourgeoisie. It had no funds to satisfy the smaller demands of the
petty traders. The aspirant bourgeoisie were finding alternative sources of
capital through partnership or association with corporate institutions,
governments and individuals from abroad. But such avenues were not open
to the large numbers of petty traders and businessmen. Consequentially,
political pressures moun ted for greater participation in the controi of and the
sharing of the benefits of private enterprise. New institutions or new
programmes had to be found to eontain them. The LD.C.'s role had to be
redefined.

Parastatals and private enterprise
The demands of the independence movementrelating to land and agriculture
had constituted a challenge to the international capitaiist order. This had led
to the early focus of governmental and parastatai activity on these areas. But
while the allocation of farms and money through settlement schemes and
parastatals displaced the old settler dominance of the agriculturai economic
base they did not affect Kenya's relationships with metropole capita!. What
had happened was that a local, and expendable, component of the
international capitalist order-the settlers-was permitted to be extinguished.
In its place, to perform the same functions, was substituted a currently more
desirable participant, an exercise sought to be repeated a decade and a half
later in Zimbabwe.
This focus on land and agricuiture had prevented any major correction of
the difficulties facing African businessmen, or any facing up to the presence
of foreign capitaiist non-agricultural enterprises in Kenya or to the local
dominance of the retail and wholesale outlets by a section of the Asian
community, which was part of the international capitaiist order.
Governmental and paras tatal activity intending to deal with these factors
posed contradictions at two levels: firstly, that between the local governing
group with political power and the international bourgeoisie; secondly,
between the local governing group with political power and a local
commercial bourgeoisie, that while a part of the international capitaiist
system was drawn from different social and political bases.
The resolution of these contradictions had to be preceded by the political
choice of the rejection or acceptance of a private enterprise economy. This
choice was made in the period 1963-1965. While the acceptance of private
enterprise was increasingly reiterated, the contradictions remained. They
gave rise to immediate and conflicting political pressures: On the one hand,
to safeguard existing private investments and their non-Kenyan ownership,
and to engender a favourable climate for further private investments, foreign
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and local; that is, to enSUl"e the existing further utilization of such private
capital; on the other, to obtain a significant share of these for Kenyan,
specifically African, ownership, that is, to bring about African-owned
capita!. The latter demand was to be characterised in the political arena as the
Africanization of the economy.
The Government saw these priotities in precisely that order. Thus official
statements regarding Africanization in 1967 and 1968 emphasised that "This
employment policy will not be allowed to impair the overriding objective of
reaching the development targets set out in the development plan" ,61 and that
"It is intended that we shall move forward without disruption of the business
and the economy of the country".62
Accordingly, governmental and parastatai priorities in relation to the
commercial and industrial, but particularly the commercial, sectors came to
be firstly to consolidate and to en trench private enterprise in Kenya; next, to
rapidly enlarge domestic private enterprise, and, finally to accelerate the
establishment of African domestic private enterprises and the Africanization
of existing non-African enterprises.

Parastatals and Africanization

For while private enterprise had continued since 1963 to be the desired
economic mode, domestic African participation and controi in it had grown
minimally, and not commensurately with the participation and contral
acquired in the political institutions. Between 1963 and 1965, apart fram the
agricuiturai sector activities noted above, the principal areas of africanization
had been only in the public sector, particular!y the Civil Service and the
provincial administration. By 1966 the pace of voluntary africanization
within the private sector, especially in private commercial activity, had been
so SlOW 63 that serious political pressures had built up. In response the
government identified, correctly, the retail trade outlets as the area where
change was both desirable and where unfavourable economic and political
consequences could be contained. The casual programmes and strategy of
assistance, such as the I.D.C. 's Small Industries Revolving Loan Scheme, had
proved inadequate. Planning for an effective change and participation was
undertaken. 61
By 1967 the legal, financial and administrative machinery for these
measures was ready. The Trade Licensing Act, No. 33 of 1967 empowered the
Ministry of Commerce and Industry through licensing to controi non-citizen
trading in geographical areas as weil as in specified commodities. The
Immigration Act, No. 25 of 1967, gave government control, hitherto lacking,
over the long-term residence of non-citizens in the country. The Kenyanization of Personnel Bureau, set up in 1967, monitored employment
opportunities in the private sector with special reference to the emplacement
of Africans. 65 Provincial administration committees fed information to the
ministries. The Industrial Development Act, Cap. 517 was amended to
establish the ICDC in its current form. The application of the Registered
183

Pheroze Nowrojee

Land Act, Cap. 300, a 1963 Act, was extended to make individual titles to land
available as security for loans. The Landlord & Tenant (Shops, Hotels &
Catering Establishments) Act, No. 13 of 1965 contributed as is seen below, to
the controi of business premises taken over. New regulations were made
under the Statistics Act, Cap. 112,66 to facilitate the acquisition of necessary
information for planning purposes. Political challenges to this and all other
programmes contributing to the extension of a capitalist mode of production
(as to individual office), were, if necessary, to be contained through the
amendments of 1966 to the Preservation of Public Security Act, Cap. 57 and
the Constitution. Increased financial provision was made for the ICDC,
whose activities, as mentioned earlier, had come to a standstill in 1966 for lack
of funds.
The function of the parastatals accordingly was not to nationalize the retail
trade but to establish an altered private ownership of that sector. What was
aimed at here was a confrontation with the existing local commercial
bourgeoisie; what was sought was the substitution of Asian businessmen of
this dass with African businessmen, but not the demise of the dass or the
displacement of international capital in Kenya. Like the settlers, who had
been a part of the international capitalist order, this dass of shopkeepers and
merchants were a part of that order. Again like the settlers they were a local,
and an expendable, component of that order. Once again another local
replacement was being preferred. In each case, global imperialist relationships in respect of Kenya remained unaItered.
These activities were couched in the political terms of a programme to
progressi vely Africanize the economy. Thus the language of the government,
the parastatais, the press and the individuals affected by the moves was in
these terms. The measure of the success or failure of these programmes also
therefore came to be the visual test of a substituted colour, rather than the
more difficul t one of ascertaining the actual transfer of capital accompanying
these steps. Examined here briefly are a few of the more important of the
parastataI bodies involved in the Africanization of the commercial and
industrial sector through the establishment of African-owned private
enterprise. Also looked at is the scale of the transfer of capital as a result of
their operations.

Industrin! and Commercia! Deve!ojJment Corporation (ICDC)

The ICDC represents the single most important statutOl'y body in the
government's efforts to africanize retail trade and the commercial sector. It
has functioned as the main public lending and investment institution in that
sector.
The Corporation was, as examined earlier, set up in 1954-55 but its present
statutory form was provided in 1967 by the Industrial Development
(Amendment) Act, No. 7 of 1967, which changed the Corporation's name
from the Industrial Development Corporation (I.D.C.) to the current
appellation and confirmed commerce as a major area of governmental
interest. The Corporation, which falls under the Ministry of Commerce and
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lndustry, funds itself from direct governmental grants, injection loans from
the Kenya government and governments and institutions abroad, (these latter
loans sometimes secured by the Kenya government), loans from local banks,
and income from investments, either directly or through its subsidiaries,
mainly the LC.D.C. lnvestment Company Limited. The Corporation gives
out loans to private applicants, invests in the shares of other companies, and
in property.
These loans, investments and other participatory forms are principal1y
directed towards the end of African ownership of these busisnesses, whether
as sole proprietors, partners or shareholders. The ICDC's statements of aims
over its effective period affirms this use of the public enterprise and
parastataI. Speaking of its activities the 1965/66 Annual Report states.
These aClivilies include hel p to African industrialists and traders to expand their opera lions, the
conslruClion of shopping cel1lres and industri al estales and the promolion of overall
africanization of indusu'y and coll1merce.

Five years later the Corperation vvas reiterating this function, and the
1970/71 Annual Report says:
Besides lhis tremendous success in the Corporation's developll1enl role, lhe LC.O.C. relentlessly
pursued ilS promolionai role as an effeclive mechanism for the ill1plemenlalion of lhe policy of
africanizalion in trade and induslrY in fUrlherance of the Government's policy.

The most visible function was the giving of loans to existing or incoming
retail traders and other commercial applicants. But in addition to this, and in
furtherance of the broad aims, the ICDC has bought into various companies.
One aspect of this is examined later. These investments were originally not
viewed sol ely from the point of adequate returns. An additional purposewas
had in mind. Commenting on the purchase by ICDC of the local shares of an
international insurance company, J.H. Minet & Co. (E.A.) Ltd., the
Execu tive Direetor of ICDC stated that "in a year's time the ICDC would be in
a posi tian to sell up to 15 %of its shares to Africans individually orta African
Co-operatives to stimulate greater Ah-ican participation in the insurance
business."67 The resale of such shares to individuals has however not been
done. Such resale has been effectively replaced by the formation of the ICDC
lnvestment Company Limited, a publiccompany. Individuals may purchase
shares in this company and obtain their return through the investment in
turn by the company into ICDC projects and other companies. The goal of
greater Ah-ican participation in various fields is then presumably met by a
vicarious shareholding through ICDC lnvestment Co. Ltd. Like the ICDC
itself the company has thrived and its shares quote above par on the Nairobi
Stock Exchange 68 In 1974 it paid a 20 % dividend to shareholders.
The direct Africanization program mes involving takeovers of existing
businesses and buildings and the establishment of new businesses are
opera ted by ICDC through its Small Loans Schemes. These are made up of
revolving funds from which laans are advanced covering commercial and
industrial enterprises, property and machinery. In 1975 the Small Commercial Revolving Loans Fund constituted about 30 per cent of the Small Loans
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Schemes funds and the Small Property Revolving Loans Fund about 35 per
cent.
Some impressions on the transfer of capital may be gained from Table I
which shows the average amounts obtained by applicants under the various
loan schemes over the past five years. Since the inception of the schemes, in
1964, up to 1974 a total of 6 416 businessmen had been assisted under these
schemes. 69 In 1975 a further 810 applications had been approved. 70 In 1966
ICDC's financial committments for the cammercia1 sector had been Shs.
2,500,000 benefitting 170 applicants in that year. By 1974 the number of
app1icants benefitting that year was 1321, and the amount disbursed was over
Shs. 66,000,000.
N oticeab1e from these figures is that the average loan amount in any of the
categories is not very large. In their 1966-67 study of ICDC aidedbusinesses
Manis and Somerset found that "the ICDC contributed 76 per cent of the
capital in industria1 cancerns established with less than 50,000 shillings, only
50 per cent in concerns with over 100,000 shilling-s, and 53 per cent in the

Table I. I.C.D.C.'s financial assistance to businessmen: 1970-1975 (K.SHS.)

Net No.
assisted by
scheme

Amoun
advanced
that year

No.
assisted
that
year

Average

32,184,180
43,969,660
53,999,720
67,137,720
77,367,500

1,444
2,269
3,018
3,753
4,262

19,.506,000
20,029,960
19,280,760
24,812,140
21,663,420

668
903
872
955
762

29,200
22,181
22,110
25,981
28,430

K.SHS. 25,580/=

1971
1972
1973
1974
1975

11,237,360
14,341,040
21,365,660
30,058,320
35,685,340

258
362
474
560
608

6,350,000
3,533,440
7,452,460.
10,937,420
7,300,320

153
143
124
115
89

41,503
24,709
60,100
95.108
82.026

K.SHS. 60,690/=

3. Small
Property
Loans
Revolving
Fund

1971
1972
1973
1974
1975

25,683,520
38,448,100
55,406,920
78,017,800
87,445,740

n.a.
448
621
851
1036

14,400,000
1.5,080,000
18,202,940
24,300,760
12,694,620

193
297
174
240
224

74,611
50,774
104,614
101,253
56,672

K.SHS. 77,585/=

4. Small
Loans
Scheme
Asa
Whole

1971
1972
1973
1974
1975

72,000,000
100,233,800
136,538,960
186,914,120
224,661,340

2002
3103
4155
5217
5971

40,000,000
38,645,840
47,544,060
66,609,290
53,924,286

1014
1343
1188
1321
1087

39,447
28,775
40,020
50,423
49,608

K.SHS. 41,655/=

Scheme

As at
30
June
of

Net amount
outstanding
under
scheme

1971
1972
1973
1974
1975

2. Small
Industrial
Loans
Revolving
Fund

I. Small

Commercial
Loans
Revolving
Fund

amount

of loans
that year

Average amount of
loans over past 5
years

Source: ICDC Annual Reports and Accounts, 1970-1975.
Not shown separately, thollgh inc1l1ded in computation of Category 4 is the Machinery Loans Fund (th
average loan amount of which has been sharply rising), for which figures are not available for the whol
period. The average amount of the loan for the past three years in this calegory is Shs. 572,123/=.
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middle range: in commerce the conesponding figures were 58,19 and 25 per
cent. Thus the ICDC was making a relatively small contribution to the most
ambitious commercial undertakings, although these were probably the only
enterprises in the commercial sector which were really innovative" .71 While
the size of the average loan has increased in recent years the amounts would
still seem to suggest that, with exceptions, Manis and Somerset's percentages
would not be too far off present percentages. With the increase in the
availability of bank loans and overdrafts the figures in respect of the bigger
enterprises might even be lower.
What the average amounts suggest, notwithstanding that the businessman also draws on other sources of capital, is that these loans do not enable
the applicant to acquire ownership or controI of those businesses that
generate large returns. That is, they do not enable him to be a serious
contender for participation in any commercial activity that alone can
generate for him a significant political or social base.

The National Construction Cmporation (NCC)
The corporation was originally set up in 1967 as a company. Its functions
were the promotion of the construction industry by encouraging and
facilitating the participation of African contractors in both the building and
engineering industries. By the National Construction Corporation Act, No. 9
of 1972 it was re-established as a public corporation under the Ministry of
Works. 72 It is intended as stated by the Assistant Minister in the National
Assembly to:
help African conlractors to lake up more challenging contraClS being undertaken currelllly by
foreign companies. African COlllraclors had been under pressure because of insufficient funds lO
keep them at par with compelitive conlraClors from overseas. The government was anxious to see
lhal Africans fully panicipaled in the conSlrUClion and colllracting industry.73

The construction industry's importance in the transfer of capital will be
dear from the fact that "in terms of capital formation by type of asset in the
modern sector, investment in building and construction amounted to [45
million, or 43 per cent of total capital formation."74 "The structure of this
industry shows the familiar three-tier pattern of the Kenyan economy, with a
few large European contraetors dominating the large civil engineering
projects, and large non-residential building contracts to alesser extent; the
Asian firms mainly with an annual turnovel' between [10,000 and [400,000,
mostly in building; and the Ah-ican contl-actors spanning the whole range
from the two largest, employing 700-800 workers at the moment, down to the
one-man self-employed artisan. In spite of the commendable efforts of the
National Construction Corporation, the participation of Africans in housing
and construction activity remains very limited."75 There are presently over
I 000 African contractors registered with the NCC. They are dassified into six
categories depending on ability to undertake different sizes of contracts from
Category A, covering those able to undertake jobs costing over [150,000 to
Category F, covering those undertaking jobs costing up to [15,000. However,
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out of the 700 contractors registered in 1971 Leys points ou t that not more
than fifty were effective. After several setbacks, a system was introduced
whereby the government gave NCC first option on all government building
work estimated to cost no more than [20,000 per project. 76 Of total
consu-uction investment public sources initiate in the region of 60 per cent. 77
Vet this too has not worked to build up a "vider base. Thus recently the
Nairobi branch of the Association of African Constructors "expressed
concern at the awarding of tenders involving minor construction work to
foreign-O\>"ned firms, while there were hundreds of Ah-ican contractors and
builders capable of doing the same work. "78
It can again be seen that the assistance given by this parastataI body is to not
more than ten per cent of those who see themselves as qualified to receive
help. In addition, financial assistance has not normally been extended to
those contractors in Category A who may expect technical assistance. Those
in Categories B to D do recei ve financial assistance, while thos in Categories E
and F may receive financing which is dependent both on the provision of
collateral securi ty and on an agreement with the clients about the competence
of the contractors,79 It is again difficult to find in these assistance patterns a
major source upon which members of the local governing group draw for
their own enrichment, or upon which persons outside such group draw on to
challenge the political and financial power of the group.

The Transport Licensing Board (TLB)
The Transport Licensing Board was set up in 1938 under the provisions of
the Transport Licensing Act, now Cap. 404, and opera tes under the Ministry
of Power and Communications.
In the years since independence the Board has increasingly seen its main
role as an instrument for the africanization of the transport industry. In the
exercise of its pO\vers towards this end the Board found the old law
inadequate and sought addition al powers. The Transport Licensing
Regulations were thereupon added to. The additional regulation provided
that the Board in the exercise of its discretion could "have regard to whether
the applicant is a citizen of Kenya or, if the applicant is a company, to
whether the members and employees of that company are citizens of
Kenya".80 The qualification and disCl-elion were slated in terms of citizenship
of the counlry. But in confinnalion of ilS above-menlioned role the Board saw
the new regulation as the legal machinery by which it was to further its
africanizalion program me. Relying upon the regulation it soon made a
distinclion belween Kenya citizens of different origins and refused an
application made by ci tizens of non-African origin, which, it its view, did not
fall within its africanizalion aims. In Shah Vershi Devshi & CO.v. Transport
Licensing Board8l certiorari went from the High Court to quash lhe refusal
and restore the licences concerned. The court held lhat such refusal had been
unconstitutional as being discriminatory and had been outside the powers
confelTed by Regulation 15(3).
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The Transport Liceming Board will not grant new TLB Licences 10 non-citizen transport
operalOrs in 197I-be they big or small companies-unless they are prepared 10 give a definite
prolllise that they will sell 51 per cent of their shares 10 Africans before the end of the year.
This is in accordance with the Government's declared policy of helping the indigenous people
10 participate fully in the auempt 10 achieve econolllic independence.
We are working with the i\Iinistry of Power and COlllmunications to see that we implement a
crash progralllllle in the road transport business during this year with a view to transferring a
large share to Africans· 2

The applications to be determined by the TLB at each of its itinerant
meetings over the country are gazetted, as are the results of its deliberations. A
study of these over the period 1965 to 1971 again suggests a wide dispersal of
the ownership of licences with few concenu'ations of ownership that have
directly been used by individual members of the local governing groups as a
financial or political base. Such persons, or their wives, do hold many
licences, and there are concentrations. But the two do not coincide on a
widespread basis. The concentrations fall into two groups. One where
operators dominant in the pre-independence period have been allowed to
continue and to expand. Examples of these are the private Nairobi taxi fleets,
and the goods and petroi carriers. The major operator in this category is the
Uni ted Transport Overseas Ltd. (UTOS) group. UTOS itself is one of 43
subsidiaries of the United Transport Company Ltd. (UTC), a U.K. company,
which in 1967 held 60 % of UTOS with the remainder being held by the
British Electric Traetion Omnibus Co. Ltd. (BET), (87th in the Times 300
[1967]). UTOS's own major subsidaries in Kenya are Kenya Bus Services Ltd.
of Nairobi, Kenya Bus Services (Mombasa) Ltd., and East African Road
Services Ltd. (Until nationalization it also controlled Dar es Salaam Motor
Transport Ltd. [DMT]). It has also over 50 other subsidaries, inC!uding 13 in
Rhodesia and 18 in South Africa. 83
Kenya Bus Services Ltd. at indepcndence had a monopoly franchise to
operate passeng-cr bus services \Vi thin airobi and Mombasa. Despite the very
larg-e nUll1bers 'of Iicences g-ranted in the past thirteen years to African
operators. the monopolies have not been \Vithdrawn, though airobi City
Council has acquired a shareholding- in the Company.
With the important gro\Vth of tourism in Kenya operators in this category
ha\'e extended into the tourist transport business, UTOS's associated
company, United Touring Company of Africa Ltd., is now the largest single
tour company in the whole of Africa. Although a post-independence avatar
of a pre-existing- but failing- ca-operative. the Kenya National Transport Ltd.
(KENATCO) falls within this type of concentration.
The second type of concentration is of little mag-nitude in comparison. It
has arisen around the provincial passeng-er bus services and the host of
smaller tour operators.
These concentrations canfirm the pattern that the functioning of this
parastataI has IlolIed to the emerg-ence of any major indigenous indi vidual or
private company transport operator(s) who can challenge the distribution of
loeal political power. The transnationals and other Iocal major, but nonAfriean, transporters are partners in the present order. The second category of
coneentration. more African, eould g-ive rise lO such a challenge. But the
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apparent base such concentration provides has been undercut by the
dependency of these operators on the finance houses for their funds and on
the TLB for their licences.
Thus local political challenges from a power base within this industry
have been controllecl while there has still been a broad programme of
granting licences to African applicants. While this has eased the political
demand for africanization, it has in respect of individual applicants been
small, and strictly con trollecl, assistance imo the busi ness world. A simi lar
trenclmay be obsen/ed in respeCl of liquor licensing.

The Business Premises Rent Tribunal
The dealing in and disposition of agriculturalland in Kenya is governed by
the Land Controi Act (No. 34 of 1967), Cap. 302, and the local Land Contl-ol
Boards. The Rent Restriction Act, Cap. 296, controIs the rents, and the
termination of tenancies, of resiclential premises. ControI over the rents and
tenancies of business premises has been established by the Landlord and
Tenant (Shops, Hotels and Catering Establishments) Act No. 13 of 1965 (as
amended), Cap. 301.
Two features of the original 1965 legislation deserve comment. Firstly,
while the Rent Restriction Act has provision for a standard rent in respect of
affected dwelling houses, the Landlord and Tenant Act made no such
provision for business premises. Unlike for example Tanzania, therefore, no
standard rents apply to business premises in Kenya. It is thus possible to
exploit a situation of scarcity or of over-eager tenants or buyers. Subletting is
profitable. Weak tenants cannot resist unfavourable contractual rents.
Secondly, at the time of its enactment the Act did not apply to all business
tenancies, even in relation to the specified businesses affected by the Act.
Tenancies of over five years' duration were not protected.
The provisions of the Act were administered through the Business
Premises Rent Tribunal, which the Act set up, and which opera tes under the
aegis of the Ministry of Commerce and Industry. But the effect of these two
omissions was to leave the Tribunal helpless in the face of exorbitant or high
rents which were agreed by the tenants as the price of entry into commercially
desirable locations, for though the Tribunal had power to assess rents which
had not been fixed, or which were to be revised, it had no power to change an
agreed rent. Accordingly African traders without adequate capital faced
increasing difficulties. Thus soon after the Trade Licensing Act of 1967 had
been in effective operation the newspapers were reporting that:
Kenya's Business Prell1ises Renl Tribunal is seeking changes in lhe law la facililale lhe sll100lh
lakeover of coll1ll1erce by Ah·icans.
In lhe ll1eanlime, however, he [lhe Chariman of lhe Tribunal] urged new Ah-ican lraders nalla
accepl leases of more lhan five years, since under lhe law al presenl, dispules in such cases cannol
be referred [O lhe TribunaP"

Finally the Act was amended in April 1970 by the Landlord and Tenant
(Shops, Hotels and Catering Establishments) (Amendment) Act, No. 2 of
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1970. It enabled the Tribunal to acquire jurisdiction over tenancies of a
period exceeding five years where the Minister specified any class of tenancy
to be a "controlled tenancy" under the Act. It permitted a tenant to apply to
the Tribunal for reassessment of the rent (whether agreed or not), and for the
alteration of any term or condition in the tenancy. These were the powers
the Tribunal considered it needed to best assist incoming African traders.
It may be observed that these deficiencies in the working of the Act were
seen as obstacles to the programme of Africanization, rather than as gaps in
the controI that government would otherwise exercise over a commodity in
which profiteering was easy. Therefore these specific obstacles were removed
rather than a system of standard rents imposed on a prevailing market. Again
the restricted base of help extended can be noticed. The parties assisted were,
ancl remain, those whose bargaining power in a market situation is weak and
who therefore acknowledge a dependency on those currently in controI of the
state. The help extended either through the Business Premises Rent Tribunal
or through the ICDC Property Loans (for the figures of which see Table I),
cloes not alter the balance of local political power.

The Kenya National Trading Corporation (KNTC)
The KNTC, a wholly ownecl subsidiary of the ICDC, was set up uncler the
Companies Act, Cap. 486, ancl commencecl operating in 1965. It also falls
under the supervision of the Ministry of Commerce and Industry. Its
functions have been clescribecl as assistance in the transfer of commerce to
citizens, the establishment of a viable rural clistribution network and state
tracling activities.
In practice the KNTC has been the instrument of the africanization of the
private distribution trade in a large number of consumer commodities. In the
wholesale business the government has sought to break non-citizen, nonAfrican controI by granting exclusive import licences to the KNTC. Thus
while it does not see sufficiently large numbers of African importers and
wholesalers on the scene the government lets the KNTC take their place,
requiring all orclers from all traclers in certain commodities to be placed
through the KNTC, making the KNTC a monopoly. At first the only such
commodity was sugar. But this was increased after 1967 to over fifty items,
including salt, edible oils, rice, textiles ancl cement, although sugar continues
to be the most important single commodity hanclIed by the KNTC.
The KNTC has not performecl marketing functions by way of resale or
departmental outlets, although the KNTC does have about twenty clepots.
Insteacl it has appointed agents, who are private traders, either Africans, or
African partnerships with non-African traders already dealing in the
particular commodity taken over by the KNTC. By 1972 KNTC had
appointed about l 200 such private agents. In its capacity as a monopoly
importer in specified commodities the KNTC has actecl as the agent of private
traclers importing such commodities through it, and has charged agency fees.
Basically therefore the KNTC has not been a national trading concern at all,
but yet another channel for the advancement of private inclividuals, trading
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firms and companies. In its role of national trader it has been so passive that
the govemment has found one of its own commissions recommending:
a detailecl economic and financial examination of the corporation aimed at changing the
corporation from a 'commission agent' into a business Olganization in the true sense of the
phrase,B5

Rather the KNTC has acted as the means whereby the government has
controlled the africanization of distribution outlets. This it has done, and
continues to do, by in tum giving monopoly distribution rights in both rural
and urban areas to African traders and by giving, where necessary, extended
credit, thus permitting competition with established non-African traders and
the transfer of the commerce in the specified commodities to Ah-ican hands,
But as with the passage of time its activities stabilize African retail traders,
the KNTC and all the other measures taken by the government, generate the
very African importers and wholesalers it subrogates for. For the KNTCdoes
not exist to eliminate the small and large African importer, wholesaler and
retailer, but to ereate him. As it does so it fulfiUs its purpose and it either
declines or is to be given a new role. The government has therefore recently
observed that "now that national capabilities exist in this field, KNTC need
no longer be a monopoly. Rather, its role will be to provide the competition
that prevents monopolization of this trade by any private company. It will
also continue to act as wholesaler to small retailers where the need for such
service exists, Finally, KNTC will begin to operate in the export and import
trade. "86
The persons benefitting by these roles have been of mixed financial ability.
Though the turnover of the KNTC has been increasing from nearly [4
million in 1966-67 to about [29 million in 1972-73-this is the volume of
business handled directly by the corporation. By 1972-73 the indirect business
amounted to an additional [31 million 87 -the bulk of the assistance has been
to traders of lesser financial mcans. This may be gathered from the type of
assistance given, namely, the extension of longer term credit and the grant of
commodity monopolies, the emphasis on rural areas and the fringes of
established urban business areas, commodities initially dealt in, namely,
household commodities, and the large number of agencies.

Parastatals and the pet t y bourgeoisie

It is discernible from the foregoing that the parastatals in Kenya have become
the instrument for the growth and reinforcement of "classes or strata within a
colony, which are dosely allied to and dependent on foreign capital, and
which form the real basis of support for the regime which succeeds the
colonial administration. "88
The parastatals have firstly been used to consolidate and en trench the
incoming governing group. This group has disp1ayed aspirations to
developing into a domestic bourgeoisie, and hopes of becoming a part of the
international bourgeoisie, the ruling dass that holds the dominant economic
power within the country. It has been suggested earlier that the parastatals
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have been of only limited financial assistance to this group, whose activities
have outgrown the financial range and ability of the individual parastataIs.
But the parastatals have continued to serve this group through its continued
controI over them. Thus while it does not significantly use parastataI capital
and Iicences it continues to contmi the disbursal of this capital and these
Iicences.
Secondly, and more importantly, the parastatals have been used to
substantially enlarge the petty bourgeois stratum within the country that is
not part of the local governing group. It serves the aspiring bourgeoisie as a
stratum to both reeruit from, and to use as a buffel' group. Such a stratum has
both common and antagonistic interests in relation to the governing group.
Therefore the parastatals play in relation to this stratum, a likewise
con tradictory role. On the one hand they extend it financial and other
assistance, encouraging its supportive roIe. On the other, they controI the
grant and quantum of that assistance and the licences that enable the stratum
to opera te, thereby containing conflicting political or economic activity on
its part.
Through the parastatals an increasing part of the population has begun to
participate directly and to have a gowing stake, in the capitalist mode of
production. The scale of the participation in relation to international capital
is infinitesmal. But it constitutes the affirmation of the invitation to the
latter to operate in the country. Locally, it constitutes an affirmation of the
role of the domestic governing group. Thus this enlarging participation, and
engendering of capitalism, constitutes one base of local political power and
hence of the sustenance of the international operations. Hence moneys are
made available to this enlarging petty-bourgeoisie.
But simultaneously, the parastatals are also controlling devices which not
only create and enlarge this stratum, but which also determine its size and
content; and ultimately through the controI of its economic sources controI
its political strength and thereby its ability to constitute a real challenge to the
local governing group. The parastataIs, through the increasing sums of
money funnel1ed through them, could conceivably have benefitted individuals or groupings into credible alternatives to the present holders of local
political pm'ller. It is a clear measure of the regulatory function of the
parastatals that no groupings based in this fashion have emerged.

The Telationship with finance cajJitai

Domestically, then, the effect of this co-ordinated parastataI and governmental activity was the increasing Africanization of local private enterprise, and
the emergence of the social formations referred to above. This was how the
local contradictions were being dealt with. How did the contradiction with
international capital bre in the face of all this enlarged parastataI activity?
There was over this period a continuous and insistent political demand for
increasing African participation in the non-agricultural economic area,
giving rise to the africanization issue. But there was a simultaneous
endOl-sement of private enterprise. On the part of the foreign investors these
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gave rise to hesitation between disbelief and opporunity. But it is over this
same period that this statement of conflicting interests dissolved inta the
negotiations of neo-colonialism. International capital taught itself to
acknowledge that an incipient local bourgeoisie should share in the profits,
and more importantly that there were positive advantages in state
participation and partnership. But simultaneously it evolved new methods of
asset transfers, responding to the legislative (e.g. exchange controllaws), and
political (e.g. altered board memberships), controIs imposed, which methods
assisted in a sometimes enhanced extraction. These have been weIl
documented. 89 What was becoming cIear was that, though much parastatai
activity was nominally a challenge to the inherited system, in reality it has
become an exercise in readjusting and refining the division of the spoils. It
did not question the system, it attempted to lay down ground rules for a
partition of profits more acceptable to bolh parties.
Secondly, direct public enterprise activity in Kenya over this period has
been more in the distributive sector and less in production. There has been
thus a minimal basic conflict. In fact public enterprises are often major
conveyors of imported goods. The ICDC lending in tum has promo ted other
commercial outlets that have the same function.
Thirdly, a significant part of Kenyan parastatai funds have been invested in
international capital enterprises '\Tithin the country. The ICDC funds are
such an example, though not an isolated one. The Development Finance Ca.
of Kenya Ltd. (DFCK), the lndustrial Development Bank Ltd. (IDB), the
Kenya Tourist Development Corporation and the ICDC lnvestment Ca. Ltd.
are same of the others. In 1967 the equity holdings of ICDC, that is ICDC's
investments in productive enterprises were Shs. 13,680,000. By 1971 they
had risen to Shs. 34,100,000. These equity holdings then represented
ICDC's single largest portfolio of investments, more than the portfolios of
commercial loans and property loans, and more than the entire range of
industrial investments put tagether. By 1975 these equity holdings amounted
to Shs. 133,209,920. The equity portfolio was still the single largest
portfolio, and the associated companies holdings were in fact second only to
the property loans as a single investment. Out of the 1975 figures, Shs.
85,893,740 (64 %), were invested in assoeiated companies, that is in
companies in whieh the ICDC has aminority share-holding. A large part,
though not all, was invested in the loeal operations of the multinationals. As
at June 1975 same of sueh ICDC investments were: 90
- A 14% shareholding in East Africa Industries Ltd., one of the largest
producers of eonsumer goods in East Africa, making soap, detergents,
toothpaste, margarine and other household products. This company is part
of the UnileveI' Group, which holds a 55% interest. On a world rating this is
the biggest of the companies with interests in Kenya, with about 400 different
associated companies throughout the world. Another shareholder is the
Commonwealth Development Corporation (CDC) holding 28% of the issued
share capital of Shs. 40.5 million. (The CDC reeeived by way of dividends in
1973 the sum of Shs. 7.5 million and in 1974 it expeeted to reeeive Sh. 6.8
million on an investment of Shs. 11,394,000). The ICDC has an investment
of Shs. 3,034,600. lt received thereon in 1974 a dividend of Shs. 2,844,000
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and in 1975 (on the same investment) a dividend of Shs. 3,412,800, giving a
return rate for the latter year of 112%. The value of the lCDC investment is
considerably increased when account is also taken of the hol dings in this
associate company of the lCDC lnvestment Co. Ltd., in which latter the
lCDC holds a 32% interest.
- A 26 % shareholding in Union Carbide Kenya Ltd., a subsidiary of
Union Carbide interests spread over the world. The value of the lCDC
investment was Shs. 4,887,060.
- A 20 % shareholding in Firestone East Africa (1969) Ltd., a subsidiary of
the U.S. Firestone interests. The value of the lCDC investment was Shs.
8,435,860.
- A 16.2 % shareholding in Metal Box Company of Kenya Ltd. This is a
subsidiary of The Metal Box Company Ltd., with global interests including
holdings in South Africa and Rhodesia. The value of the lCDC investment
was Shs. 4,635,000.
- A 30 % shareholding in Polysynthetics E.A. Ltd., with Farbwerke
Hoechst A.G. of the Federal Republic of Germany, holding the remainder
through Hoechst (E.A.) Ltd. The value of the lCDC investment was Shs.
643,000.
- A 3.1 % in Panah'ican Paper Mills (E.A.) Ltd., the largest single foreign
investment project in Kenya (worth approximately Shs. 340 million). The
principal co-shareholder is Oriental Paper Mills Ltd. of lndia, representing
the Birla interests. The value of the lCDC investment was Shs. 3,582,380.
-A 34 % in African Radio Manufacturing Co. Ltd., a subsidiary of the
Tancot Ltd. group, itself a Lonrho subsidiary, manufacturing under licence
from the Sanyo electronic interests. The value of the lCDC investment was
Shs. 818,680.
- A 39.5 % shareholding in Pan African Vegetable Produets Ltd. with
Barclays Overseas Development Corporation Ltd. and Brukner Werke A.G.
as co-shareholders. The value of the lCDC investment was Shs. 4,100,000.
-A 51 % shareholding in Fluorspar Company of Kenya Ltd., (a subsidiary,
not associated, company), where other shareholders include Continental Ore
Corporation of New York and Bamburi Portland Cement Co. Ltd., the latter
representing the interests of Associated Portland Cement Manufactures Ltd.
The val ue of the lCDC investment was Shs. 8,160,000. This Company will
be borrowing, through the lCDC, Shs. 7,000,000 each from Barclays Bank
International Ltd. and the Export-Import Bank of the United States.
-A 59 % shareholding in General Motors (Kenya) Ltd., a subsidiary of
General Motors of the United States.
lt is significant that it is the government's principal instrument of
africanization, the lCDC, which has a major involvement with the
international corporations and finance capita!. lt must also be kept in mind
that these percentages do not exhaust public shareholding in these
companies, for government may simultaneously invest in the same
undenaking through two or more channels, using from among, for example,
the lCDC, the lCDC lnvestment Co. Ltd., the DFCK, the Treasury,9! or the
lndustrial Development Bank Ltd. (IDB).
Fourthly, the funds used to resolve the local contradictions posed by the
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presence of whi te settlers and Asian businessmen were obtained from finance
capital itself.
In respect of the settlement schemes that bought out the white settlers at,
and after, independence the moneys came in the form of loans from the World
Bank (IBRD) and the Commonwealth Development Corporation (CDC) for
the low-density schemes. In 1961 the IBRD agreed to lendShs. 60 million and
the CDC Shs. 30 million. The loans were the subject of a protracted
adjustment and reordering of terms over the foIlowing three years-when the
endorsement of private enterprise was being fashioned-culminating in the
signing of a revised agreement in 1964. 92 The high-density Million Acre
Settlement Scheme was opera ted with funds obtained from the British
government, one third in the form of a loan. 93
When, later, capital was sought for the similar transformation of the
commercial sector, like sources were looked to. The majority of the ICDC's
sources of funds have been local, but at various times important support has
come from foreign sources through grants as weil as loans. Among such
sources have been the Governments of the Federal RepubIic of Germany,
Sweden, Denmark, the West German Development Bank, the United States
AJ. D., the East African DeveIopment Bank, the U .S. Eximbank and the local
commercial banks. Over the past five years the percentages of the funding of
the ICDC, by sources, have been as follows:
Table II
SOllrcc
I.
2.
3.
.1.
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Bank I.oans
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Capital & RevcnllC Reserves
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9
8
2
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8
8
'l

1972-73
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8
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II
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14
4

7
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.).::J /0

22
9
12
2
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In addition the ICDC associated institutions also of course obtain other
foreign funding. An example is the lndustrial Development Bank Limited,
also a financing corporation, which during 1974-75 raised Shs.
99,200,000 from "outside sources" to finance its investment programme,
this sum being additonal to the approved investment outlay of Shs. 119
million. During that period World Bank nedit facilities to the extent of $5
million had been made available to il.
It is not difficult to see that these institutions and governments would
support programmes of parastataI spending that would furtheI' private
enterprise in the country. The ICDC Chairman's Repon for one year stated:
"My appreciation also goes to all those institutions, organizations and
foreign governments which in one way or another, have contributed to our
success. By assisting us, they have clearIy demonstrated that they also share
the same ideals and aspirations."94 The transactions are demonstrations
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ralher of lhe faCllhal il is lhe government and parastatals in Kenya that shaTe
lhe aspirations and ideals of lhe donors.
Fiflhl y, il was, as noted earlier, over lhis period thal other sources of capital
were made available lO the local governing group, and once again the private
sources to private don ers were inevitably foreign. The dependency of
members of this group on the parastatals being reduced, and on these private
SOLlITes increased, it was nOllikely that these controllers of parastataI activity,
so long as their inlerests were otherwise served, would through the parastatals
hamper the local aClivilies of their overseas patrons.
Whal emerges from all the above is that though much parastataI activity
was potentially and even sometimes nominally, in conflict with the inheriled
economic arrangemenls and order, lhe years following independence showed
lO bOlh parties lhal lhere could be, and was, an identity of basic in terests, lhal
managed wilh disCl·elion and adroitness could only lead lo mutual
advanlage.

V. Looking ahead
We may conclude with a brief anticipation of the use of public enterprise in
the period ahead. The availability of capilaI from scources other than
themselves \vill conlinue to progressively reduce the reliance on and the use of
public enterprises. Any withdrawal or absence of capital from such other
sources will restore a dependency on public enterprises.
Likewise, given such continued availabilily, the public enterprises will
conlinue to perform their specific role in relation to the enlargement and
con trol of the petty bourgeois stratum referrcd to above to the end of blunting
lhe domestic contradiclions 9 '> It is necessary lO keep in mind that while the
paraslatals perform this role they are not the only institutions used for this
purpose. They are only a part of the same strategy executed through many
different agencies and means, including government loans, private banks,
private companies, legisIation, patronage and corruption. But the parastatals
have greater visibility and are part of the dialogue between the locally
dominant emerging class and the urban and rural majority they nominal1y
represent. Though there are large areas of congruence their interests are not
the same. (Recent events have demonstraled the gap and the removal of the
spokesmen of the latter has underlined it). But the parastatals remain with a
major part in the accounting process between the two, for the benefits of the
system are parcell ed out among the petty bourgeois not sharing political
power, and others, through the paras ta tal mechanisms of loans and licences.
The continuing role of the deceptively large public sector 96 has been
emphasised in the government projections of the 1974-1978 Development
Plan. "It is frankly recognised by the Government that the economic
philosophy mosl suitable for the counlry is an eclectic one. The forms of
prevailing productive organization must include an increasing role for the
Governmenl, expansion of the ca-operative form of organization, encouragement and active promotion of self-help schemes and respect for private
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ownership, coupled with a growing domestic share in that ownership.
Essentially, this is a prescription for a "mixed" economy. Private enterprise
has received active encouragement, at the same time, the Government has
involved itself in all sectors of the economy to promote development as weil as
Kenyanization" .97 But the public sector's complementary function in
relation to private enterprise has also been confirmed. Thus the Plan
"recogniz[es] that Government monopolies can commit the same abuses as
private ones, since any enterprise not subject to the rigours of competition or
effective management is apt to become inefficient. Therefore rather than
outright nationalization, Government enterprises may be established to
compete with existing private firms".98
The role of the KNTC, e.g., is thus projected as changing "to prov ide the
competition that prevents monopolization of this trade by any private
company"99 The Government participates not to discourage private
enterprise-for in commerce "the Government recognizes that the provision
of efficient marketing facilities must largely depend on the intiative and skilIs
possessed by private entrepreneurs"loO-but from considerations of efficiency.IOl
Likewise, the use of public enterprises to transfer private ownership rather
than to nationalize it, has also been acknowledged. Thus the exhaustion of
one particular Kenyan use of public enterprises is envisaged. In respect of
corporations handling agricuiturai products the Plan notes: "With
increasing private capabilities in internai commerce, it is no longer necessary
or desirable for these corporations to maintain all their monopoly privileges.
Those that deal with primary products (such as maize) will continue as price
stabilizers through buying, selling, and storing. But farmers will also have
the option of selling, and consumers of buying, direct or through other
retailers."I02 Likewise, in relation to rrading corporations, the monopol y
status of the Kenya National Trading Corporation (K TC) will, as noted
earlier, be altered.
Parastatals in other fields where private capabilities are established, e.g.,
the Kenya Film Corporation, can be expected to be similarly trea ted.
There is an increasing gap emerging between the activities of the
institutions assisting small-scale businesses, such as the ICDC and the
K TC, and those opera ting in support of medium and large scale
enterprises. At first the ICDC had been a source of funds for "industrial"
development and enterprises. By 1964 it was felt that a more specialised
parastatai should handle the demands of the larger industrial undertakings.
Accordingly the Development Finance Company of Kenya Ltd. (DFCK) was
formed in that year. This corporation took over the larger industrialloans
from the ICDe. But its operations fell into patterns similar to the ICDC, and
one study found that as a commercial investment company it had been
successful but as a development company pioneering risky ventures needed to
change the investment patterns inherited at independence, it is "clearly a
failure".I03 Finally, in 1973, a third corporation was set up to administer
government assistance to larger scale industries. This was the lndustrial
Developmenl Bank Limited (IDB).
The ICDC appears to be set to concentrate in the future on small scale
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enterprises, providing either credit or management or other services. 104 The
DFCK, despite a doubled subscribed capital, has been involved mainly in
large commercial joint ven tures, and this seems to be its future area of concern
as weil. The IDB has yet to establish a pattern of lending and investment,
though when set up it was envisaged that the bank would normally assist
projects requiring an investment of Shs. 1,000,000 and above. Its present
allthorized capital is Shs. 80 million and the issued capital amounts to Shs.
46,700,000. (The Kenya Governmen t holds 49 % of the shareholding, with
ICDC holding 26 % and the Kenya National Assurance Company Limited
and the National Bank of Kenya Limited holding 12 1/2 % each.) But its
borrmving patterns confirm the observations made earlier and indicate that
these are continuing relationships: the bank drew its initial funds from its
paid up capital and from the World Bank (Shs. 35 million). Thereafter a
second World Bank credi t of Shs. 71.4 million has been negotiated. Other
loans secured have been those of Shs. 16.8 million from the Export Credit
Guarantee Department of Morgan Grenfell in the United Kingdom and Shs.
Il million from the F.R.G. Development Corporation.
None of these projections therefore envisage a challenge to the operations
of finance capital in Kenya. But policy-makers are aware of the need to
monitor its activities and prevent unchecked operations. This is done in two
ways.
Firstly, the Kenya government constantly scrutinizes all investment
projects. IOS While the bargaining process 106 often refleets an undersirable
disparity between the parties this is not always the case, nor are matters
thereby allowed to go by defaull. 107 The Treasury and the Central Bank of
Kenya also to seek to controI unauthorized transfers lOB as weil as the use of
local funds, such as local bank overdrafts which are not matched by foreign
exchange actually brought into the counu'y in respect of the particular
project or business. Other conu'ols of an informal nature are also excercised. I09
Secondly, there is a longer-term strategy which seeks to compete with those
operations. Such a strategy considers the present commercial and light
industrial sector the base of a future national industrial capital in an
emerging nation-wide capitalist economy. This is how the Ministry of
Commerce and Industry's planners see the role of the commercial sector for
the flIture:
Whi le it is not possible at the moment LO specifically identify quantitatively the contribution that
Ihis seetor has made to development, Ihere is no doubts as LO its inherent catalytic eHectiveness.
The more dficienliy it grolVS, the more the people get used to a cash econom)' and the more goods
are available to the general public. This exposure to goods and need for cash to buy them
encourages production. In tum this leads LO the identification of possible manufactures. From
the developed businessmen come entrepreneurs in industrI' to take advantage of the demand the)'
have helped 10 creale. The development of the commercial sector can therefore be used as a
forenlllner to general and panicularly industrial developmenl. It might be considered as abasic
strategI' to be emphasized by plannersIlO

Both these, the immediate and the longer-term strategies, however, are
responses which are inadequate assessments of the relationships between the
protection of local funds and nationalist interests on the one hand, and
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imperialism on the other. The generation of moneys locally, (in the form
either of government revenue or through private1y held projects), from the
operations of finance capital within the country cannot qualify either to be
called domestically generated capita!, or to contribute to the establishment
and development of an autonomous industrial base in Kenya. Again, the
political necessity of africanization cannot be a valid basis for assuming that
the enlargement of the capitalist mode in Kenya manned by local managers,
or even entrepreneurs marks the demise of imperialist domination.
Accordingly, if public enterprises in Kenya are to bring about broader
patterns of benefit within the country, and to cease to be the locking
mechanisms into exploitative relationships with incoming capita!, then the
emphases in the future will have to lie elsewhere. "The imperialist era does
not destroy either the striving for national political independence or its
"achievability" within the bounds of world imperialist relationships.
Outside these bounds, however. .. any major democratic transformations
anywhere... are "unachievable" without a series of revolutions and are
unstable without socialism. 111
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Law and Public Enterprise in Tanzania
One of the most significant developments as a result of Tanzania's
commitment to a socialist form of development is the emergence of
institutions of public enterprise. The basic institution is the public
corporation, astatutory corporate body set up through or under an act of
Parliamenl. But public enterprise has taken other forms too, the departmental form at the nationallevel, and the company form at district leveis. More
importantly, the various forms are often harnessed tagether, so that while the
law charges a department or corporation with public responsibility for
certain activities, the corporation or the department often discharges that
responsibility through the establishment and management of companies
under the companies code. The total picture is thus complex, and it is unclear
whether various institutionai distinctions are of any significance. It has
indeed become common to refer to the various institutions in the public
economic sector as parastatai institutions l and a common body of rules
equally applicable to all of them is emerging. Nevertheless, as the public
corporations have a primary responsibility for the development and coordination of various sectors of the economy, and are directIy accountable to
the government and Parliament, much of the debate on publicenterprise has
centered around them.
The avowed purposes and functions of Tanzanian political and economic
policies are the establishment of a socialist state. The Tanzanian policies
have been elaborated in a series of position papers, and a number of
principles underlying the ideology of Ujamaa, or socialism, has emerged.
Whether Tanzania is striving towards socialism or some form of state
capitaiism has become an acutely controversiai issue in recent years. 2 What is
undeniable, however, is that the government has steadily increased both its
controi over and direct participation in the economy. The pattern of the
ownership of productive resources and enterprises has changed drastically
over the last ten years; there have been serious, if not always successful,
attempts at economic planning; forms and the modalities of the interaction of
the domestic economy with international capital have been altered. Tanzania
has thus been engaged in, if not the transformation of the economy at least in
major re-adjustments of il. The transfer of the ownership of the major
productive and financial enterprises to the public sector and the efforts to
manage closely the economy means that in important ways the economy is
differently organised than in the pre-independence period.
The purpose of this chapter is to exarnine the impact, on the one hand of
the law and legal system on public enterprise institutions, and on the other of
public enterprise on the law and the legal system. The legal system for the
purposes of this paper consists of rules and institutions like courts; it is a sub206
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system within the larger political and administrative order of a society. The
law represents a device and technique for ordering and regulating behaviour
and determining relationships. In general the purposes pursued through the
legal system-as a rule the interests of the dominant classes or groups in a
society-are not different from interests pursued through other methods and
mechanisms of the state. Nevertheless the legal system can have a certain
degree of autonomy of the other apparatuses of the state, especiaIly if the legal
system opera tes through generalised rules with limited and weIl defined
administrative discretion, enforced through or supervised by tribunals with
some institutionaI independence. 3 It is clear that the autonomy of the legal
system cannot survive if its operation is significantly at variance with the
political and economic aims of those who controI the rest of the state
apparatus. Nor is autonomy possible, it may be argued, if the state attempts a
close regulation of the economy. The probability of a lack of autonomy of the
legal system is greater if the state attempts a change in the underlying
principles and structures of the economy. In such situations the role of the
legal system becomes problematic. If it is weil established and firmly rooted
in an old political economy, it may pose important resistence to new
economic changes; if it is not weIl established or is grounded on weak
political support, its autonomy will atrophy, and the legal system may
dissoh'e in the administrative or political system.
In the case of Tanzania, it is useful to start with a brief examination of the
legal system that constituted the starting point for the establishment and the
regulation of public enterprises. The base line of the law is the British based
common law system, which has a heavy private enterprise bias. Unlike
socialist legal systems, the common law does not start with a clear theory of
the public ownership and management of the means of production. Same
features of the common law pertinent to public enterprise have been
discussed in the first chapter; these may be briefly restated. The major
institution for commercial and industrial activities is the company, the rules
forwhich have been developed on the premise that the essentiaI responsibility
of the management is to maximise profits, and while various rules have
evolved to protect the public interest, there is abasic reluctance to lnterfere
with the internaI affairs of the company. The management thus has very
considerable autonomy.
Another aspect of the common law that is relevant here is its attitude
towards administrative discretion. The common law is biased against
administrative discretion. In the late nineteenth and the early twentieth
century, the courts were hostile to administrative discretion ves ted in
licensing, housing, town plan ni ng authorities, etc., and tried to frustrate
schemes for social and economic reform which depended on the exercise of
discretion, but later courts either intervened on a narrow set of grounds, the
rules of natural justice, or stayed weil clear of administrative discretion.
Unlike the US, where constitutional provisions have enabled the courts to
formulate broad and specific rules to regulate administrative behaviour,
Tanzania inherited the narrow and limited rules to regulate administrative
behaviour. It might therefore be expected that the courts would not take an
active stance vis-a-vis public corporations, making the gradual development
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of judge made rules in this area unlike1y. Thirdly, in so far as the common
law recognised alternative forms of commercial and business organisation, it
was the public corporation. The common law developed re1atively few rules
to deal with them. The public corporation in its present form is a device of
recent times, and derived large1y from legislative activity. While in its
structural characteristics it owes much to the company analogy, autonomy
achieved through a board of directors, courts have played a relatively minor
role in their regulation. Legislative and administrative controIs have been
considered more important, although the two do not necessarily work
towards the same ends. In so far as public enterprise occupied a small place in
a largely private enterprise economy, it was not surprising that the courts
applied rules by analogy from that sector, in instances when their jurisdiction
was exercised. What is the effect of such a system on the organisation and
functioning of public enterprise? What is the impact of public enterprise on
such a system? It needs to be borne in mind that the kind of public enterprise
in Tanzania is quantitatively and qualitative1y different from that in Britain.
It pervades the economy, and is a key instrument in its transformation
towards a socialist system. How does a laisserfo,ire legal system respond to the
pressures of a socialist pattern of development?

Sketch of the growth of public enterprise
in Tanzania
To understand the legal situation of public enterprise in Tanzania, it is
necessary to sketch briefly the history of public enterprise. Public enterprise
played a re1atively small role before independence. There were hardly any
state investments in or management of industrial enterprises. An agricultural
corporation had been set up in 1954 to take over and manage the remnants,
mainly some ranches and irrigation schemes, of the unsuccessful scheme for
the production of groundnuts. Another and considerably more important
form of state intervention in the economy was through agricultural
marketing boards, which had the monopoly of marketing produce and of
selling it in the local or international markets. These boards were not as
important as in some other parts of Africa, only one (cotton) having a price
stabilisation policy. Nevertheless, there was a general legislation which
authorised the government to exercise the most far reaching powers over
agriculture. Production of particular erops could be licensed, the movement
of produce regulated or prohibited, and the prices at which the crops could be
sold fixed. 4 The government's intervention or participation in commerce was
less extensive. It had acquired shares in a few companies (the most significant
of these, the Williamson Diamond Mines, was acquired partIyas payment of
death du ties on the death of its largest shareholder) and made and guaranteed
loans to others, inc1uding Tanganyika Packers, often as incentives to private
en terprise. 5
Since independence much greater use has been made of public enterprise,
as weIl as other instruments of state controI and regulation of the economy.
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Eut the purposes of such enterprise and regulation have been changing, and
an illustration of the change can be given through a brief history of the major
industrial public corporation, the National Development Corporation
(NDC).
In 1962 an industrial development corporation was set Up,6 largely as a
result of advice from western economists. In 1960 a team from the World Bank
had visited Tanzania to make a survey of the economy and to make
recommendations for future developments. The team endorsed the idea of a
state company, to be set up in conjunction with the British Commonwealth
Development Corporation, not so much for investment purposes, as for
investigation of investment possibilities. Ils basic function was to be
promotionaI and advisory; it would identify promising fields for investment,
and provide loans to private entrepreneurs to make the investment; it would
also go into partnership with foreign private investors, as a means of
encouraging them. 7 In 1961 the team' s visit was followed by that from a firm
of American consultants on a mission from the USAID to advise more
specifically on industrial developmenl. Ils basic premise was that "most
industrial opportunities in Tanganyika are neither so readily identifiabIe,
nor so c1early feasible and attractive, as to ensure that they will be
accomplished without encouragemenl."8 A key roIe for the government was
therefore essentiaI. The advisers made their recommendations on the basis of
assumptions about gov'ernment policies, which they arrived at after
discussions with government leaders, inc1uding Nyerere. The first assumption was that the political and economic philosophy of the government
favoured the use of private enterprise for industrial and commercial
development, while the government's investment would be in the supporting
infrastructure and in projects that were not sufficient1y attractive to the
private sector. The government recognised the need to ensure, through
various devices, high profits for private industry to encourage it to invest. It
would be willing to go into parmership with private investors in privately
managed enterprises on either a loan or equity (majority or minority) basis,
"as may be most appropriate to the needs of the enterprise and the wishes of
private enterpreneurs". Another assumption of the government policy was to
increase the participation of Africans in the economy, and the speed with
which this took place would be one important factor in assessing the
contribution of private enterprise.
On the basis of these assumptions, the advisers recommended the
establishment of an industrial development corporation, with three basic
functions: to give loans to Africans for small scale business enterprises; to give
large loans to "high risk" private enterprise on soft terms for investment in
areas important to the country's development; and to enter into joint ventures
with foreign private partners in projects geared towards profits. The last
mentioned activity, it was recommended, should be conducted through the
establishment of a development company in conjunction with the agencies of
the British and West German governments. The recommendation therefore
was for both a development state corporation and a development company.
Its concept of the latter differed from that of the World Bank in that while the
Bank had wanted the company to be investigatory and only rarely to go into
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investment, under the new proposals, the company would actuaIly invest in
profitable ven tures.
In the even t, the government set up both the Industrial Development
Corporation and the Tanganyika Development Finance Company. The
former was set up by a specific statute and was to be owned by the
government, while the company was to be ownedjointly with the British and
the Germans, Governments each with one third equity, and was to operate
under the Companies Ordinance. The justification given for this separation
was that the Corporation, being under the sole authority of the Government
and the direction of the Minister of Commerce and Industries, would be a real
instrument of policy, and able to sponsor projects which promised no
obvious profit, while the company would be run on more commercial
principles. 9 Both these institutions were to operate in the context of a policy
where most of the direct investment in productive enterprises would be made
by the private sector. Indeed, the total initial grant for the Development
Corporation was no more than [500,000. Nor was it obvious at this time that
the Corporation would be the principal means of government investmenl.
While the Corporation was being established, the Government was also
planning a direct investment of [300,000 on its own in the construction of a
hotel; and the task of promoting small African enterprise was not entrusted to
the Corporation.
In 1964, when the First Five-Year Plan was published, the Corporation was
modified to become the major instrument of government industrial policy. 10
The reorganisation took place in context of the new plan. The Corporation
absorbed the Agriculturai Corporation, on the basis that most of the
industrial development was in connection with the processingof agricultural
raw materials. The new corporation, now caIled the National Development
Corporation (N.D.C), was also free to enter the commercial field. It was
expected that the wider area of operation would enable the Corporation to
plan a more rationai aIlocation of resources. There was an emphasis on
profitability, commercial principles and competitiveness, as weIl as on the
need to secure a financially independent base for the Corporation. u The
financial base was strengthened by the transfer to the Corporation of the
investments held by the Government through the Treasury Registrar; and
was intended to be consolidated through emphasis on profil. Its increased
importance was reflected in the new composition of its Board of Directors,
which now included six of the key members of the Cabinet, and by vesting the
powers of issuing directives in the President, instead of the Minister for
Commerce and Industry as previously. If the Corporation was to be the
Government's chief instrument in economic development, it was necessary
both to speed up the process of decision-making and to ensure clear
government policies and their co-ordination. The new institutionai
arrangements were intended to provide for these needs.
In spi te of the restructuring of the Corporation, the stress on direct
investment and management as opposed merely to loans, and the extension of
the area of its operations, there was no basic change in the development
strategy of the Government. In the Plan, the primary role in industrial and
commercial investment was still assigned to the private sector, to the extent of
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three quarters of the projected investment. The private sector was envisaged
as providing 47.2 per cent of the total public and private investment. Public
investment was to be largely in the development of the infrastructure, so that
of the directly productive industrial and commercial investment, the private
sector was supposed to provide 80 per cent. The plan outlined various
incentives for the private sector: the repatriation of capital and profits; the
provisions of industrial estates; tariff protection for infant industries;
accelerated depreciation and investment allowances; government financed
economic surveys and feasibility studies; and limited financial assistance
through the Development Corporation. The operating principles of the
Corporation as laid down in the new legislation commiued it to
competitiveness and profitability, and thus to conform to the rules,
supposedly, of private enterprise. The acquisition of government investments as well as an increased budget, however, meant an expansion in the
activities of the Corporation. Nevertheless it was not until1967 that the NDC
was set up in the role of a key instrument of economic policy and
development.
1967 marked a major shift in the functions of public enterprise. That year
the ruling party, Tanganyika African National Union (TANU) in the one
party state of Tanzania, adopted a policy paper, known as the Arusha
Declaration. The Declaration committed the party and the government to
policies of socialism and self-reliance.l 2 The relevant guiding principle was
laid down as follows in the Declaration: "The way to build socialism is to
ensure that the major means of production are under the control and
ownership of the Peasants and the Workers themselves through their
Government and their Co-operatives." The Declaration then identified the
"major means of production", and urged the government to nationalise
them. The government nationalised all banks with the exception of a cooperative bank, and established a state corporation, the National Bank of
Commerce, in which it vested their assets.l 3 It nationalised the National
Insurance Corporation, established under the Companies Ordinance and in
which it had majority shareholding, and prohibited other insurance
companies from transacting business in the country.14 It nationalised major
food processing firms and vested their assets in an existing statutory
corporation, the National Agricultural Products Board. 15 It nationalised the
largest finns engaged in export, import and distributive trade, and vested
their assets in a new state corporation, the State Trading Corporation
(STC).16 It took over majority shares (up to 60 per cent) in eight
manufacturing concerns ranging from beer brewing to cement manufacture,
and vested the shares in the NDC. 17 Finally, it announced the intention to
take over some sisal estates, which were eventually vested in another
corporation, the Tanzania Sisal Corporation. IS
The effect of these measures was that the government obtained ownership
and controlof the major financial institutions, and acquired partial
ownership and some direct controi over the more important industrial and
commercial enterprises. State economic enterprises became the most
important economic actors. These new measures made clear that state
corporations were no longer to be viewed as filling the gaps left by the private
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emerprise or making good the difficiencies of the market mechanism
(although the Sisal Corporation was established to take over a dec1ining
industry). Henceforth they were to be instruments for the implementatian of
state policies and the state controI and management of the economy. They
now dominated the economy and need no longer opera te in an environment
where the operating rules were laid down by the private sector. The policy
assumptions of the First Five- Year Plan which had two years to run were
rejected, and the Plan ceased to be a guide to policy or action.
The Second Five- Year Plan, issued in 1969, was based on the new strategy
of development. It stated that "the private sector cannot be relied upon to
provide the main thrust in directly productive investment. The Arusha
Declaration specifical1y places an increased responsibility on the public
sector to engage in directly productive investment, both in industry and large
scale agriculture. During the Second Plan the institutionaI foundations for
socialist development must be consolidated."19 The plan provided for the
bulk of the investment to be made through the public sector. 84 per cent of the
investment was to be made by the parastataIs, while the private sector was to
contribute only 12 per cent. The public sector was to contribute 79 per cent
towards output, the private sector 16, while the public sector was to generate
77 per cent of new employment compared with 16 per cent by the private
sector. 20 Developments since the enunciation of the plan have fol1owed the
direction outlined in it, and the public sector has come to playa crucial role in
the economy-as investmem agencies, as productive units, as instruments to
generate and mobilise surplus and savings, as employers of labour, and as
media ting between foreign and state domestic capita!. At the end of 1973,
there were 112 public enterprises opera ting at the nationallevel, across most
sectors of the economy. Among them they employed just over 72,000 workers
out of the total national employment of under 500,000. But their crucial
importance lies in the investments made by them. In 1971 they accounted for
43 per cent of the total gross domestic capital formation, and today that figure
is ove:r 50 per cent. Hardly any major investments would be made without the
participatian of a public enterprise. Another striking feature is that these
developments are of recent origin. In 1973 the public enterprises had
Table 1. Number of parastatai enterprises by industry.
1966

1967

1968

1969

1970

4
2
13

5
2
26

6
2
29

6
2
31

6
2
36

1971

1972

1973

8
4
43

9
4
43

9
4
44

AgriClllture
:Vlining
J\hnufacturing
Eiectrici ty
Construction
Commerce
Transport
Finance
Estate & Business Seryic:es
Services

I

I

I

I

I

I

I

2
12

2

2

14

14

3

8
4
5

10

3

3
10
3
3

3
19
7

6

2
18
16
8
3
3

3
19

2
9

2
15
4
10
3
4

4
5

10
4
5

Total

43

64

7'1

78

85

IDO

105

112

212

.1

I

3
')_:>
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investment of over 1,000 million shillings, while in 1966, it was barely 120
million, while employment in 1966 was only 18.600. Tables I, II and III give
some idea of the growth of public enterprises, by showing the number,
employment and investment over a nine-year period, from 1966 to 1973.
Table II. Numbers of persons engaged in parastatai enterprises and their
wages and salaries.
1966
Wages

lmploy-

& Salanes

1l1enl

(Shs' (JOO)
Agriculture
Mining
Manufacl.
Electrici ty
Construcl.
Commerce

4736
2795
2330"
1810
5076
971

12130
26208
11827
12503
12958
6745

422

4354

Transport
Finance

1967
lmployment

4847
2638
5302
2010
4674
3289
965
2049

Wages
& Sala-

ncs
(Shs' 000)

16344
28704
36723
13775
13205
15328
5811
30439

Real Estate and
Business Service
Other Services
Total

461
2118
18601" 88843

518
2171
26292 162500

1969

1968
lmployment

Wages
& Sala-

nes
(Shs' 000)

11665
2593
8792
2151
3293
3104

38649
26574
50940
14405
20259
27598
17090
39604

2555

3
228
534
2246
34690 237593

Employmem

Wages
& Sala-

nes
(Shs' 000)

20642
2373
12350
2225
3189
3791
1304
2988

56225
28387
71183
14940
17126
29905
22145
38786

20
505
1043
3462
49925 282664

" Recalculated figures. Original figures believed incorrecl.

1970
Employment

Wages
& Salarles

1971

Manufacl.
Electricity
Construcl.
Commerce
.Transport
Finance
Real Estate and
Business Services
Other Services
Total

19281
2399
15454
2343
2168
5457
3614
3274

55768
29570
94330
16731
12388
52491
33408
41005

39
589
584
3900
54613 34018(J

1973
Emplayment

Wages
&: Salanes
(Shs' 000)

Employment

Wages
&:Salanes
(Shs' 000)

Employment

19406
2684
24836
2318
3240
7536
3496
4209

53216
31200
118941
21093
17466
60385
34631
49277

15534 53321
2790 30274
25387 150140
2412 22153
2862 22188
8564 81548
4156 38122
5404 58989

11596 85402
3079 129608
29359 187603
2661 24241
3371 25638
10587 114378
3951 36111
5838 64106

122
1970
123 3483
67988 391737

595
4441
798
6460
68502 467536

6903
762
7360
890
72094 581345

(Shs' 000)
Agriculture
j\llining

1972
Wages
& Salaries
(Shs' 000)
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Table III. Investment by parastatal enterprises. .. (Shs
1966
Lancl improvement
Resiclential huilclings
Non-resiclential huilclings
Other \\'orks
Transport equipments
Other machinery ancl equipments
Total fixecl capital formation
Financial investments
Grancl total

1967

1968

1969

milli~).

1970

1971

0.6
1.4
4.2
4.4
33.3
3.4
11.9
11.2
14.6
30.5
5.7
59.6
21.7
68.5
48.7
84.4 105..5
61.7
14.1
76.5
85.3
14.4
43.7
87.8
15.9
14.9
32.1
16.0
17.9 24.1
31.6
96.7
59.3
69.8 204.9 158.2
91.4 283.3 240.9 164.8 385.6 467.5
28.7 115.5 194.6 327.6 268.5 492.2
120.1

398.8

435.5

·192.4

654.1

1972

1973

14.1
14.3
35.8
50.9
268.7
62.6
218.9 230.9
43.3
43.6
119.6 113.2
500.4 515.5
562.4 589.5

959.7 1062.8 1105.0

Source: Analysis of ACCollnts of Parastatais. 1966-1973. Dar es Salaam. 1974.

Problems and issues
The rapid development of the public productive sector has raised a large
number of issues and problems for the legal system. It introduced an
institution with which the law had had little to do. It will be argued that
slowly, and almost imperceptibly, a new law of public enterprise has grown
up, although the organisationai forms of public enterprise are the ones
rooted in the traditional common law. The need for the new law has arisen
less from the fact that new institutionai forms have evolved, as that the old
forms have proliferated and have been used in a more intensive and extensive
manner than envisaged in the legal theory that gave birth to them. The
developments in Tanzania lend support to the Marxist insight into the
relationship between law and economics, which asserts the supremacy of the
latter over the former. The determining factor has been economic forces, and
the law has tried to catch up as best as it can, with economic development and
necessities.
The heavy re1iance on public enterprise raised a number of key issues. With
the commitment to socialist or state capitalist values and development, a
large part of the burden of social transformation fell on public enterprises.
On the one hand, they were responsible for ensuring social equality, regional
parity, and new work ethics. On the other hand, they were expected to be the
major sources of investible surpluses, and so to generate profits. Until then,
they had opera ted largely on the basis of practices and criteria in the private
sector. If the goals of socialist deve10pment were to be achieved, it was
necessary to change the mode of operation of enterprises. The mode of
operation would inc1ude both the relations of the enterprise with theoutside
economy, and comprise such matters as criteria for investment and links with
other enterprises, and internai organisation, such as questions of work ethics,
participation, and control. It was recognised that uniess c1ear steps were
taken to formulate new guide1ines and criteria, the former practices of the
private enterprises would continue to characterise the new public enterprises.
The second issue was to define the place of public en terprise in the political
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system. The issue was complicated in Tanzania because of its one party
constitution. Under common law theory, the public enterprises would be
largely autonomous in their routine operations, but subordinate to the
government on broad matters of policy. The government in turn would be
responsible to the legislature for the latter. There would be little question of
political party involvement. In Tanzania, a one party constitution was
adopted in 1965, underwhich all political activity is the monopoly ofTANU.
The Constitution was unclear as to the precise relationship between the
government (and the legislature ) on the one hand, and the party on the other,
on a number of points, including the question of controlover administrative
bodies. In so far as the Constitution and attendant legislation did not provide
explicitly to the contrary, as it did not, the existing legislative and common
law rules would apply, whereby the responsibility of the enterprises would be
to the government, and through it ultimately to the legislature. But as the
socialist and political values of development were emphasised, it was clear
that T ANU would not give up claims to guide public enterprise. The
relationship between the state and party institutions themselves were
undergoing changes, and the status of public enterprise in this context was
unclear, but in view of the growing importance of public enterprise was
likely to arise.
The increasing role of public enterprise also required an effective coordination of the public sector, clarification of their relationship with the
governmental authorities, and conformity to development planning. Many
of the problems of the general economy were transferred to or at least reflected
in the public enterprises. Public enterprises could not be left to carry on their
business as they liked. The need for government direction, based on some
general economic plan, was obvious. The need to regulate the public sector
was accentuated by the behaviour of the corporations. While some of the
nationalised firms and financial institutions coped successfully with the
problems of nationalisation and management, several of the corporations
went in for costly investments, unwise joint ventures, constructed expensive
and grandiose headquarters, turned in poOl' economic performances, showed
pOOl' co-ordination of the various enterprises under their control, and
appeared to be largely unaffected by the governmental planning and policy
directives.21
Most of these issues related ultimately to the organisation and structure of
public enterprise. The Five-Year Plan published in 1969 stated that as a result
of the Arusha Declaration the main responsibility for industrialisation lay
with the public sector, and the "ereation of an organisationaI structure of
sufficient capacity to carry out this task to the full is a central purpose of the
Second Plan".22 President Nyerere noted in a circular in 1969 the
proliferation of state corporations, whose "numbers and structure... is not
the result of any weIl thought comprehensive plan."23 The result was
overlapping jurisdictions, complexity of structure, unclear lines of
responsibility, and gaps in some important sectors of the economy. Structural
re-organisation was needed in order to promote the more aggressive and far
reaching aims of public enterprise. It would be important to retain a measure
of flexibility and the ability to respond to changing circumstances.
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The issues varied widely in their nature and significance, and it was
therefore unlikely that the same approach would apply in all cases. In a
somewhat simple form, one may state four possible approaches: the "rule
oriented" approach (i.e., the use of general rules as set out in legisiation, and
their application by courts and other tribunals constituted to resolve
controversies), the "discretionary" approach (i.e., administrative directions,
regulations, and re-organisations by means of authorised powers of the
administration); extra-legal (meaning the use of procedures and powers not
sanctioned under the law, e.g., directives by the executive on a matter it has no
legal powers to make); and political (persuasion, ideology, and use of party
political institutions). This is admittedlya crude categorisation; one and two
overlap, and the last category is vague, and may not be easy to distinguish
from the third. Furthermore, in relation to any particular problem, elements
of various approaches are likely to be present. Crude as the categorisation is,
its use is justified on the basis that it may enable us to learn something about
the distinctiveness of law, and its techniques, and so gain some insight into
the role of law and the legal system in the administration of the economy.

The Structure of the enterprises
Sine many of the problems would seem to hang on the organisation and
structure of the enterprises, we first turn to that. We shall see that there is often
no particular logic which explains the choice of the form. In this regard, one
can advance two alternative hypotheses. One is that the heterogeneity and the
apparent confusion of legal forms is due to either a lack of clear policy of the
role of public enterprise or that the roles envisaged for it vary widely from one
enterprise to another. The other alternative is that the form does not matter,
in terms of the organisation and operation of an enterprise, and so little
thought is paid to il.
The first intrusions of the state into the commercial and industrial sectors
were not inspired by any firm policy on the use of government investments.
These were largely a device to help the private sector promote certain
desirable industries, and were in the nature of subsidisation of the private
sector. The form of organisation for the private sector, the limited company,
was accordingly used. At first such investments were entered in the books of
the company concerned in the name of the government, but as doubts arose if
the government could be a shareholder, legislation was passed in 1959 to
establish the office of the Treasury Registrar as a corporation sole, with
perpetual succession and with all the powers of ownership of the stock. 24 The
stock was held in trust for the government, and the powers are exercised at the
direction of the Minister for Finance. Although the legislation ves ted the
usual powers of shareholders in the Registrar, for a long time management
appears to have been left to the companies in which the shares were held.
Even now, though the Treasury plays a more active role in the decisions made
by the companies in which the government has shares, it seldom does so
under this legisiation. In the agricultural sector, the government departments
played an important role in the beginning. The Veterinary Department, for
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example, ran ranching operations for a number of years. At the same time,
one of the ear lies t corporations, the Tanganyika AgriculturaI Corporation
(TAC), was established in this area, although it is likely that this
organisationai form, separate from the Tanganyika Government, was chosen
since the assets that it was to take over belonged to the British Government. It
is significant that while the principal activity of the TAC was the
management of ranches, not all the public sector ranches were transferred to
it, as some continued to be managed departmentally.
Since independence, the situation has continued to be confused. If there is
one clear bias, it is against the departmental form. While manageriaI or
productive functions might be assigned to departments (of which tbe
outstanding example is the Registrar of Buildings, in the Ministry of Lands,
and established under the Acquisition of Buildings Act, 1971 although
proposals to convert the Registrar into a corporation have been made), the
conventionaI theory that departments lack separate budgetary mechanisms,
fiexibility, ete., has been persuasive. (Il is, however, possible under the
Exchequer and Audit Ordinance, cap. 439, to set up funds which are separate
from the Consolidated Fund, and which retain their integrity and autonomy
from one year to another, see. 17.) It has been assumed that the departmental
form is inappropriate, and so the choice has been seen to lie between the
company and the public or statutOl'y corporation. While the rationale for a
form distinct from the government itself has often been presented 25 there has
been little discussion of whether the corporate or the company form is more
appropria te. The major indus trial, agricul tural and touris t concerns are sta te
corporations, while the major insurance concern is a company, as is the
eiectricity authority. In part the reason is an accident of history. The
eiectricity enterprise was at first a private sector company which was bought
by the government, while the insurance company was a company sponsored
by the government to compete with insurance companies in the private
sector, before the nationalisation of the insurance business.
The feature that the state corporation and company forms share is that they
are not part of the government; they enjoy distinct legal personalities, have
their separate finances, and are not ordinarily subject to the law which
governs the administration. They are thus free from bureaucratic procedure
and various limitations on governmental institutions and are accordingly
able to opera te in a more businesslike manner. They are free to recruit their
own staff and attract them by giving salaries in excess of the scales binding the
civil service proper. The difference between them is that the company is
governed by what is essentially a regime of private law, while the corporation
is subject to some of the rules of administrative bodies. The company is
subject to an extensive body of written and unwritten laws which regulate in
considerable detail the establishment, management and dissolution of the
company. These laws derive from the English law, and are geared primarily
to companies in a free enterprise economy. The corporation has much fewer
rules on these matters, and fewer rules on the subject have travelled from
England as part of the reception. (But see, Patel v. Commissioner of lncome
Tax [1961J EA 698, where common law principles on the liability of
governmental corporations were purported to be applied.) Such English
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rules as apply do so through Tanzania legisIation.
The form of the public corporation in Tanzania is modelled cIosely on the
British pattern, as established for the post-World War II nationalisations. Il
would appeal' that both the form and the principles of the British institution
were accepted. The principles derive from the nature of the British political
system, and are determined in large part by the fact that Britain is a free
enterprise economy, in which the role of public enterprise is controversiaI.
Thus one important principle is that the extension of state enterprise cannot
be finally determined by the executive. It is a political matter which requires
the approval of the legislature, and indeed public corporations can generally
only be set up by an Act of Parliament. Although the principle of state
enterprise is and has generally been above controversy in Tanzania, the
principle of parliamentary sanction for the extension of state enterprise was
operative until 1969. The extension of state economic power in this way was
acceptable in Britain only subject to certain institutionaI arrangements for its
organisation. These arrangements are also sanctioned by Parliament, and it
is not possible for the executive to alter them on its own. Thus any basic
changes in the functions, organisation or institutions of a public corporation
are, if not difficult, at least cumbersome to achieve. The institutionai
arrangements are designed to ensure that there is no day to day political
interference in the operations of the enterprises. Thus the enterprise enjoys
considerable operational and financial autonomy. It is run by a Board of
Directors, who, subject to directives of a general nature, are responsible for
the management of the enterprise. The enterprise is free to recruit its own
empolyees, who are not public servants. The enterprise can hold property in
its own name, and can sue and be sued for its actions. Many of these
assumptions are irrelevant in Tanzania because of its political system-a oneparty state with self-professed policies of socialism, and although Tanzania
has now, by virtue of the Public Corporations Act, 1969 considerable
f1exibility in re-organising the public sector, the form and the rules that
derive from the British theory still apply as far as the law is concerned.
Another development of interest is the Corporations Sole which can be
established under a 19741egislation (Corporations Sole (Establishment) Act),
under which the President can designate any office in a public department as
a corporation sole, with the usual characteristics of a corporation-perpetual
succession and the right to sue or be sued. The corporation may be authorised
to carry on a commercial or industrial enterprise, and has its own separate
finances. Many of the rules of financial controI and other mechanisms for
government controi (e.g., general and specific ministerial directives) apply to
a corporation sole, but the interesting point about it is that it is a device to use
the department for managing enterprises without the usual disadvantages of
the departmental form. There is no board of directors and management is
ves ted in the public officer (designated as corporation sole) who in turn is
responsible to his minister. As we argue later, the model of this legislation
reflects more accurately the operational realities even of those corporations
with different structural arrangements, which derive from the 1969 Act.
While the pattern as to the forms chosen for public enterprise is uncIear
(some companies are directly responsible to a ministry, as Mwanachi
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Engineering and Contracting Co. Ltd. (Mecco), ta the Treasury, some to a
corporation, and so only indirectly to a ministry), it may be said that a trend
has emerged, as to the structural and institutionai form of public enterprise.
A number of public corporations have been set up with abasic responsibility
for a section of the economy. The earlier "omnibus" corporation covering a
variety of sectors has been replaced by more specialised corporations,
covering a single sector, or even a sub-sector. The corporations are as a rule
not directly engaged in productive or business activities. Their function is to
ensure the development of their sector of the economy, but as set out in the
Second Five-Year Plan, their basic responsibility is for the implementation,
rather than the identification or initiation of projects. The responsibility for
planning and feasibility studies lies with the seetoral minis try and the
ministry for planning and the final decision to start a project normally rests
with the Economic Committee of the Cabinet. The legislation for the
establishment and re-organisation of the corporation as a result of the Second
Five-Year Plan, does not, however, make such a division dear. Thus the
instrument setting up the National Agriculturai and Food Corporation
(NAFCO) specifies among its functions "to promote agricultural development and the production of food",26 while that setting up the National
Development Corporation (NDC) specifies as one of its functions "to
promote the development of manufacturing, processing and mining
industries" .27 While the sectoral minister has the powers to give directions of
a general or specific character to the Corporation, (see. 10 of the Orders), there
is no legal provision which requires the corporation to seek the approval of
the government before it can make an investment or enter inta a transaction.
In law the corporation has full legal capacity to enter into contracts with any
other person or institution which it thinks would facilitate the performance
of its functions. It has its own board, induding representatives of the
government, which makes policy decisions.
In practice the corporations have until recently been quite autonomous in
their decisions about investments, and indeed their active investment
activities, unrelated to dear governmental guidelines or policies, precipitated
major foreign exchange and liquidity crises. 28 On the other hand there are
instances where the government has decided upon a project which a
corporation has to carry out, although the corporation has declared itself
opposed to the project. 29 At other times the government has asked a
corporation to establish a project and has either chosen a foreign company to
collaborate with or left that choice to the corporation. 30 The re-organisation
of the corporations has meant that an enterprise has been transferred from
one corporation to another, and when an enterprise is nationalised, it is
vested in a corporation (the character and importance of the NDC changed as
a result of the firms nationalised in 1967 being vested in it-arrangements
over which the corporations themselves have little control). Who has taken
the initiative or made the decision depended on various factors: the c1arity of
government policy, the effectiveness of the planning process, the relative
dispersal of expertise between the corporation and the government, the
personal ity of the manager of the corporation. 3 ! It is dear, however, that over
the years the autonomy of the corporations to launch new projects has been
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severely curtailed, and it is most improbable that a new project would now be
started if the initiative did not come from the parent ministry and was not
approved by the Economic Committee of the Cabinet. In that sense the
legislation gives little idea of the decision-making structure and procedure.
Once the decision about a new investment has been made, it is turned over
to the corporation for implementation and operations. The corporation in
turn sets up a company under the Companies Ordinance to establish the
enterprise responsible for the project. These companies are either wholly
owned by the corporation (subsidiary), or partly owned in conjunction with
private parties, generally a foreign company (associated). The incorporation
of a company under the Companies Ordinance attaches to it the code of
company law. The management and operations of the company are then
subject to the terms of the Ordinance. The Ordinance, Cap. 12, is basedon the
English Companies Act of 1929 and was passed in Tanzania in 1932.
Although a new Ordinance, Cap. 419, based on the 1948 English Act was
passed, it has not been brought into force, and the older legislation continues
to govern companies in Tanzania. The legislation is not comprehensive, as it
is drawn up against the background of the common law precedents, which
contain much of the law on some key matters dealing with companies. The
Tanzania legislation therefore suffers from two serious disadvantages: it is
grossly outdated and is effectively dependent on the development of case law
in England. The Companies' Ordinance is not intellegible except in the
con text of a great deal of complex case law. So long as some of the basic
concepts underlyihg the subject are embodied in the case law and liable to
reinterpretation by courts, inc1uding foreign courts, the attempts to
formula te an appropriate law for Tanzania will remain problematic. 32 (This
point is illustrative of the general problem of law reform in legal systems
whose underlying basis is the common law, with its distinct philosophy and
technique, when the aim of the reform is the re-orientation of basic values or
insti tu tions.)
The specific problems arising from the establishment and operation of
government owned companies under the Ordinance will be discussed later.
In some respects the Ordinance makes life harder for companies than the
more recent English legisiation; in others it makes it easier. 33 Whether the old
or the new version suits the government as shareholder depends on a variety
of factors: whether it is in partnershipwith another agency, and then whether
it is majority or minority shareholder, whether the government wants to
direct the companies through its representation on the board of directors or
directly through administrative instructions. As a general rule, the
Ordinance gives agreater autonomy to (or imposes fewer controis on) a
company and its directors than the current English law. It is not possible to
say a priori which is better from the point of the government as a shareholder,
as much depends on the mode of controi the government chooses, its expertise
and knowledge vis-a-vis the foreign partner, the presence and strength of
controlling political agencies to whom the government is accountable (the
autonomy which restricts the accountability of the company being preferred
if there are agencies to whom the government might otherwise be
accountable).
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We now draw the implications of the corporation and company form for
our study. Both institutions were pravided under legislation with considerable autonomy. They had their own decision-making bodies, and they had
ample legal capacity ta enter inta transactions with other private or public
institutions and to deal with their praperty as they wished; in other words, by
using the common law institutions of contract and praperty, they could open
to themselves a wide range of policies and activities. Their capacity to act was
enhanced by their legal powers to borrow money (although these powers, as
we shall see, were not unrestricted). By the devise of their legal personality,
they (and consequently their staff) escaped many of the restrictions on and
contral over government institutions. As far as the companies were·
concerned, they enjoyed in addition a ceratin distance fram the government.
The company was responsible immediate1y ta the parent corporation
thraugh its members on the company's board of directors, and the contral by
the government was only indirect, media ted thraugh its controi over the
corporation. Indeed it is likely that in the early period the novelty of the
government owned company led to a relaxation in relation ta them of the
ordinary governmental instruments of contral over the companies generally,
like foreign exchange, import and export controls. How far would the
government be able ta achieve its purpose of regulating and directing the
economy through such structures?
The second major implication was that there was not much flexibility in
the organisation and re-organisation of the corporation and the company, an
important desideratum if the optimum form for the public sector was to
emerge through trial and error. The corporations were established by Acts of
Parliament, and needed legislative authority for any changes in their
structure or operating rules. In the so far as it was desired to transfer assets
from one corporation to another, it was necessary to go thraugh the whole
legislative process. In the case of the companies, there were specific
provisions in the Companies Ordinance for the restructuring of financial
arrangements, alterations in the articles and memoranda of the companies,
for the raising of loans as weIl as the declaring of dividends, winding up and
bankruptcy. The Ordinance is particulariy detailed on pracedures, and
assumes that in any matter, a number of parties, shareholders as weIl as
creditors, would be interested. Apart fram the complexity of these rules and
procedures, the wholly owned company was a minor anomaly, since the
company developed as a form for the association of several parties.
A number of steps were taken ta mitigate the rigidity. As far as the
corporations were concerned the most important measure was the promulgation in 1969 of the Public Corporations Act, which was passed to facilitate the
re-organisation of the public sectar consequent upon the adoption of the
Second Five-Year Plan. The Act confers upon the President the authority to
establish a public corporation, with the usual characteristics of such a
corporation. 34 He has extensive powers to re-organise public corporations
(defined as those set up under the Act) or other corporations, called "statutory
corporations" which include all corporations established by or under any
written law (except those of the East African Community) and initial1y
excluded all companies but now includes fully owned subsidiaries of one or
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more corporations. 35 He can dissolve such a corporation, transfer its assets to
another, and transfer its employees to another corporation. 36 When the assets
to be transferred include company, the President may modify in relation to
such a company any of the provisions of the Companies Ordinance or any
subsidiary legislation made thereunder or of the Articles of Association or
instrument of the company, and any terms, which provide for any
consequence to follow when there is a sole holder, are to be disregarded. 37
The Act thus introduced considerable flexibility in the re-organisation of
the public sector, and in fact, if not in name, made inroads into the legal
personality of the corporations. The freedom of a corporation to recruit its
staff and to acquire or dispose of its property is curtailed. As far as the
Presidential powers are concerned, the Act and its use have gone a long way to
abolish some of the distinctions between the government and the state
corporations, for traditionally the President has had general prerogative
powers to re-organise the government departments in his discretion, and to
transfer civil servants from one department to another. Although the Act is
not absolutely clear whether the transfer of assets or personnel can take place
even though no corporations is actually dissolved, it seems that there is a
general power to move assets and persons. Again in practice though not in
theory, this goes a long way towards producing the concept of a unified
paras ta tal service. It should be noted that until an amendment in 1974, the
President had no power to re-organise a company, other than transfer shares
in it from one corporation to another. The identity of the company persisted.
Now he has power to re-organise, dissolve, etc., a wholly owned subsidiary. 38
As far as the companies were concerned, it was necessary to provide for the
continued existence of those companies which passed into the sole ownership
of a corporation or the Treasury Registrar. For the formation of a private
company, at least two members are required, and for a public company, at
least seven. 39 If the number of members falls below that required for its
formation, the company does not thereby cease to be a legal person, but the
remaining members can be liable in their personal capacity for certain
liabilities of the company incurred six months after the fall in numbers. 40
Thus after six months the limitation of liability which is secured through
incorporation is lost. The various nationalisation Acts of 1967 took care of
this problem by enacting that any provision of law or an agreement about the
effect the reduction of the number of members to a single share holder shall be
disregarded in the case of companies which passed into the sole ownership of
the government. 41 Such a provision was not necessary when the government
acquired only part of the equity.42 In both cases there was the need to ensure
appropriate changes in the boards of directors of the companies. Directors
cannot normally be removed, except by a special resolution of 3/4ths of the
members. In the case of the companies where all the shares were acquired, the
nationalisation legislation provided for the abolition of the boards of
directors, and to fill the gap, the Board of Directors of the parent corporation
in which the government shares of the company were vested, the State
Trading Company, and the National Agricultural Products Board, was to act
as the board of the companies, notwithstanding any provisions of the
Companies Ordinance or other legal instrument. 43 The Sisal Corporation
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Act 1967 provided that notwithstanding any law or any charter or instrument
of the company, the Board of the Corporation may "appoint as many persons
to the Board of Directors of each scheduled firm as will give it through its
appointees a simple majority in each Board" .44 The Board could appoint a
manager to run a company with the approval of the relevant Minister. 45 In
relation to those firms in which the government was authorised to acquire
controlling shares (up to sixty per cent of the issued capital), the Minister of
Finance was empowered to make regulations to modify the articles of
association or other instrument or charter of an acquired company. 46 Under
the other nationalisation acts, the relevant ministers were given powers to
modify both the Companies Ordinance in relation to the subsidiary or
associate companies and their articles of association and memorandum.47
Subsequent legislation provided the relevant ministers with powers to
transfer the assets as weIl as the employees of the Corporations to an associate
or subsidiary company.48
While these provisions rendered it easier to use the company form for
public enterprises, there remained a number of difficulties especially in
regard to the re-organisation of companies. Many of these complexities were
sought to be removed by amendments to the Companies Ordinance in 1969,
which did away with the necessity of ad 'wc provisions as in the 1967
nationalisation laws, as weIl as simplified various provisions of the
Ordinance in relation to wholly public sector owned companies. 49 These
amendments come close to seuing up an alternative code for public sector
companies, that is companies wholly owned by a public corporation or a
wholly owned subsidiary of such a company. It is now provided that a
corporation or a subsidiary can acquire all the shares in a company, thus
dispensing with the need for a second shareholder, and that any consequence
to follow the reduction of numbers below a certain minimum would be of no
effect in relation to such a company. 50 The minister for legal affairs is given
the authority to dissolve a subsidiary company by an order in the Gazette. 51
Such an order avoids the lengthy proceedings otherwise necessary for
winding up a company. The rights and liabilities of the dissolved company
pass either to the corporation or to a subsidiary of the corporation, as may be
specified by the minister, and may be enforceable by and against the
transferee. The minister is authorised to transfer an employee of the dissolved
company to the corporation or to a subsidiary of it, and when a person is so
transferred, his terms of service with the employer are to be no less favourable
than previously, and his pension rights, etc., are preserved. (As the legislation
stands, the minister is not obliged to find new employment for all the
employees of the dissolved company. Those transferred to the corporation or
a subsidiary have presumably no action for breach of contract, but what about
those who are not transferred? Could it be argued that since the employer has
ceased to exist, the contract has come to an end? This defence is probably not
available since all contractualliabilities of the dissolved company pass on to
its successor.)52 The minister is also ves ted with the general power to disapply
any provision of the Ordinance to a subsidiary company. 53 A further
amendment in 1971 empowered the minister to amend the 1st Schedule ofthe
Ordinance so as to prescribe the memorandum and articles of association of a
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subsidiary of a corporation. 54
The company form is thus freed from many of the checks and constraints of
the Ordinance, although it does not provide for the same degree of flexibility
as the Public Corporations Act does vis-a-vis public corporations. However,
as we have seen, an amendment to the latter Act in 1974 brings wholly owned
subsidiaries within it, and so the extensive presidentiaI powers thereunder are
now available in relation to such companies.
The statutory amendments that have been discussed so far do not apply to
" associated" companies, that is, those companies in which the government
or a parastataI has only part of the equity. These are still subject to the general provisions of the Ordinance. In practice a large number of government
companies fall into this category. The re-organisation of such companies
would therefore normally require the consent of the private party
shareholders. In any event the affairs of such companies are often the subject
of management contracts (discussed later), which complicate their reorganisation. Legislation has, however, been enacted to give the government
greater controI over companies generally. In 1969 an amendment to the
Ordinance empowered the Minister for legal affairs to require any registered
company to be wound up, if he considered it in the public interest to do SO.55
Another provision enabled him to order any company registered outside the
country and carrying on business within the country to cease operations in
the country.56 These two provisions, the former of which represents a massive
assault on the whole scheme of the Ordinance, were abolished the following
year. Instead, the government acquired the power to refuse the registration of
new companies, by giving the registrar of companies the right to refuse to
register, at his diseretion and without giving reasons, the articles of
association and the memorandum of a proposed company. 57 Companies
incorporated outside the country cannot establish a place of business within
the country unIess they have first applied for and obtained the approval of the
registrar which he can likewise refuse in his absolute diseretion and need give
no reasons. A bill to amend the Companies Ordinance published in 1975
propose the restoration of the repealed provisions. Il seeks to replace the
provision absout the Registrar's refusal to register the articles of association.
It is now proposed that the "registrar may, in his absolute discretion, and
shall, if so directed by the Minister, refuse to register the memorandum and
the articles delivered to him". He need give no reason for his refusal. The
same bill propose to give to the President the power to order the winding up
of any registered company if he considers it in the public interest to do so. He
will also be able to order a company incorporated abroad to cease to carry on
business in the country; severe penalties are proposed for the violation of this
order. 58 Thus while the law facilitates the use of the company form for the
state participation in the economy, it narrows it for the private sector.
We conclude this section by making some general comments. Tanzania has
continued to use the public corporation and company forms, but has
undermined the original bases of the forms. Some indication has been given
of the inroads into the autonomy of these institutions, and subsequent
sections will show other ways in which the autonomy has been eroded. Il
could be argued that the nature and the problems of the emerging economic
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order could not be accommodated within the old forms, and they were ripped
apart. A judgement on this point has better await the discussion of the more
specific problems arising from the management of the economy through the
public sector institutions. What we can note here is the very decisive shift that
has accrued in the power over the public sector issues to the civil service
bureaucracy, although the rationale of the forms was to vest many of these
pO\~ers in the public sector bureaueracy. The civil service bureaucracy has
also to some extent displaced judicial institutions; winding up of subsidiary
companies becomes a mere administrative matter outside any supervision of
the courts. While the law has done nothing directly to the concepts and rules
of property and contraet, given the key economic role of the parastatals and
given the wide powers that the government has acquired over the disposal of
their resources, there can now be a sharp distinction between the ownership
of property and the modes of its disposal, while the notion of contract may
also have undergone a qualitative change, since as a result of administrative
measures, a contracting party is liable to find itself in a relationship, in quite
altered circumstances, with new institutions, while the concept of employment itself takes on a different significance. We will need to look later again at
the impact on some traditional legal concepts of the developments in the
public sector and its organisation.
Finally, we should notice that most of the changes that we have discussed in
this section have been achieved through careful amendments of the law, and
therefore have the sanction of the law. The first set of changes effected private,
often foreign, interests, when there were both domestic and international
obligations on the part of the government. It is therefore not surprising that a
cloak of legality was considered important. The corporations and companies
continue to deal with foreign institutions, either as investors, equity partners,
lenders and donors, and this fact no doubt counsels attention to legal
proprieties. The law on companies is comprehensive, and any adjustments or
dealing with, uniess following rather complex procedures, ran the risk of
being unlawful. Again, some of the rules of the Ordinance were either in logic
or practice inapplicable to the wholly owned government company, andhad
to be changed if a long-term role for that institution was to be sustained
While attention has been paid to proprieties of legal change, it is equally
important to note that the thrust of these changes has been to give increasing
discretionary powers to government administrators to organise and reorganise the public sector. Action which could previously be done only
through the application of general rules and by following prescribedcriteria
and procedure, e.g., legislative change, amendments of the articles or
memoranda, can now be accomplished through simple administrative
measures, as a rule without any procedural requirements and generally
unsupervised by other institutions. The law has been used to widen the area
of administration.
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Given Tanzania's self-professed policies of socialist development it was
recognised that the nationalisation of the means of production and the
establishment of state enterprises were not in themselves a sufficient, though
they may be a necessary, condition. New modes of the operation of the
enterprises, new criteria for investment and dividends, and a more
meaningful role for the workers had to be devised. The task was particularly
difficulL Until then, despite extensive state intervention in the economy, the
economy was essentially organised by the private sector, and so the norms of
private enterprise had become established in the commercial and industrial
sectors. As in the capitaIist countries, it would have been quite natural for the
public enterprises to conform to the dominant pattern-that of private
enterprise. Since the government was initially unable to run the enterprises it
had acquired or established for the lack of the necessary domestic expertise, it
had to en ter into contracts for the management of these enterprises with the
former owners or other private sector companies, local or overseas and under
the circumstances it was probable that the norms of the private sector would
govern the public enterprises. This tendency would be re-inforced by
Tanzania's membership in the East African Community, under which a
common market in manufactured goods was established among Kenya,
Tanzania and Uganda. The Treaty was signed in 1967 and there was a strong
emphasis on free competition, and forms of state intervention which
diseriminated in favour of domestic producers were prohibited. The general
assumption of the Treaty was that the economy of each state would
essentially be private enterprise economy. 59 Two provisions in particular tied
the hands of the government: one channel marketing was prohibited, and it
was not possible to discriminate through fiscal or similar devices against
products of the other states. 60 Various other instruments of economic policy,
like excise and import rates, could not be deployed by Tanzania unilaterally.
The Treaty thus not only assumed that the economies of the states would be
market economies, but also restricted the action that the government could
take to regulate the economy. Another relevant factor was the forms of
organisation employed for public enterprises: the corporation and the
company, both derived from the common law and saddled with a great deal of
legal baggage purporting to uphold the principles and values of capitaIism.
If Tanzania had been unencumbered by these factors-membership of the
East African Community, ambivalence towards the private sector, the need
for management contracts, the organisationaI forms-i t may have been easier
to formulate new principles. Even then, two important ingredients were
missing: a coherent political philosophy of national goals anddevelopment,
and an efficient planning process. Considerable help was available from the
Arusha Declaration which purported to lay down the national philosophy,
but it was weak on detail and did not obviate the necessity of elaborating and
operationalising its broad principles. The planning machinery was
rudimentary, having been called into existence to regulate essentially a
private based economy. For a variety of reasons, Tanzania was unlikely to
engage in the tight central planning of the kind used by East European states
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in their early days-it lacked the necessary statistics, an adequate communication system, a sufficiently monetarised economy, the centralisation of
political power and processes. Tanzania was, at best, in a state of transition to
a more centralised economy, and had in the meanwhile to opera te public
enterprise in a con text where the general environment was that of the private
enterprise, and many controis associated with the regulation of a private
economy were likely to be continued, e.g., the Industrial Licensing Act, 1967.
It was considered necessary to be cautious, the nationalised industries must
continue to be profitable, and it was assumed that this result required the
autonomy of decision-making within the public enterprises. 61
In this section we look at various measures designed to define and
implement new values and procedures, mainly through the medium of the
law, the plan and ideology. The law has played relatively little role in
defining the norms or even the procedures. As far as the norms are concerned,
this is not entirely surprising, since it is not in the British tradition of drafting
to formulate the broad political prineiples for the exercise of power granted
under statute, although the need for such a formulation becomes important
when new principles are intended to operate. The lack of concern with
procedures is more surprising, since law is regarded as a particulariy suitable
mode to regulate procedure. When we turn to the 1967 nationalisation
legisiation, we find that there was some reference to the operating principles,
but these were in a form that would either provide little real guidance or
merely encourage the continuance of the previous principles.
In one of its early incarnations, the NDC was instructed simply to promote
the economic development of the country, although a later amendment
required it to "use its best endeavours to secure that its business as a whole is
carried on at a new profit, taking one year with another. "62 In relation to the
more specialised corporations, there is generally a reference to the traditions
of the trade; for example, the NBC is instructed to "provide in accordance
with the conditions appropriate in the normal and proper conduct of
banking business, adequate and proper banking services and facilities
throughout the United Republic; to conduct its business without discrimination except on such grounds as are appropriate in the normal and proper
conduct of banking business."63 The STC was required to "conduct its
business in an efficient manner and in accordance with the best mercantile
traditions;" and "to conduct its business without discrimination except on
such grounds as are appropriate in the normal and proper conduet of
melTantile business."64 The NIC is referred to the "normal and proper
conduct of the insurance business. "65
The public enterprises were seen to be opera ting on general commercial
principles, which in the con text of the legislation must have meant capitalist
commercial principles. While it is understandable that there should be a
requirement of non-discrimination in the operations of the corporations
(given the practices of discrimination against the Africans by banks and other
commercial institutions in the past), it restricts the competence of the
corporations to discriminate in favour of policies and institutions (like the
co-operatives and government companies) that would promote socialism and
self-reliance. It would not be possible to have differential lending and rate
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policies for the private and public sectors, and it would not be possible to
pravide concessionaI treatment for the state and co-operative institutions
which might be necessary if the new public seetor was to cornpete successfully
with the established private sector. In practice, both the Bank and the STC
have followed policies and practices which have favouree! the public and cooperative sectors. 66
The reference to general comrnercial practices had also the effect that the
legal forms of security, like mortgages, continueel to have an important
impact on lending practices, and on investment by public corporations of
their reserves. An economist, familiar with the operations of the public sector,
wrate in 1973 that the "system of decision taking in Tanzania resembles very
closely that of a capitalist econorny and accordingly, orthodox western
financial techniques, laws, and procedures are in widespread use. "67 It is not
possible to say how far this state of affairs was the result of the manner in
which the goals were fonnulated in the legisIation. At the least it can be said
that the fonnulation did not actively require the corporations to pay explicit
attention to socialist goals and planning, ane! was often used to justify the
continuation of the ole! practices of the nationaliseeI industry.68 Subsequent
legislation on parastatals is no more specific on the goals of the enterprises,
although some other economic legisIation, like the Permanent Labour
Tribunal Act anel the Prices Act, do set out generaliseeI criteria for decisionmaking. 69
The scheme of the legislation does not of course imply that the policies anel
practices of the public sector coulel or shoulel not be orienteel towarels socialist
elevelopment. The corporations are expected to carry out governmental
policies. The legal mechanisms for ensuring this include the representation
of the government on the boards of the corporations 70 anel the powers of the
President or minister to give elirections to the corporation. The boarels have
played little rale in policy formulation, anel the practice has grown up
whereby orelers are issued directly to the manager of a corporation or
enterprise. 71 The area of eletaileel policy and elecision-taking has moved to the
government (as we shall see). The boards have in fact become largely
redundant, although they may still have a rale to play in the region between
the macra-policy elecisions of the government, and the mic:ro-policy cum
administrative elecisions of the operating enterprises. It may seriously be
questioneel whether the boarels as presently constituted anel operating have
any useful rale. The notion of the corporation sole (discussecl earlier) with
elirect responsibility to the ministry is an alternative, and is more accurately
refleetive of the practice, in terms of the relationship between the manager
anel the government than the public corporation, which assumes a board
between the manager and the government.
The seconel mechanism for ensuring the implementation of governmental
policy is the power to give elirectives. At first such directives c:oulel only be of a
"general" character; subsequent legislation pravieleel also for "specific"
elirectives. 72 In practice the directives are little used. This c:oulel be because
there is a close consultation between the board and the government, obviating
the need for directives. It coulel also be that the government has such a bauery
of controls over the investrnents and operations of the corporation s that its

228

JAlU' III/d Public Ellter/nise iII TIIIIZIlllia

inflllence is brought to bear in other ways. As we shall see, the latter is the
more probable explanation.
We may Sllm up this subseetion by the following comments. Little eHort
has been made to use the Iaw to spell out the objectives of the public
enterprises. In the generalliterature on public enterprise, it is often stated that
the lack of specificity in the legislation is a cause of the poor performance of
the enterprises. While such astatement probably ascribes an exaggerated
importance to the legislative formulation, it is the case that the lack of a clear
formulation hel ps the management to carry on in the manner it wishes and
lessens the possibility of holding it accountable for the implementation of
broad national goais. The specification of goais, principles and criteria in
legislation is not an easy task, especially as there is generally a multiplicity of
gmds; and if the goals are stated in too great a detail, there would be a danger
of rigidity. Nevertheless some specification of goals beyond general terms,
which are as at present, meaningless, would not only provide guidance for the
management, but also enable eriticism of the operations of the enterprises by
reference to specific criteria. If the law does not at present specify goais, at
kast it sets out a broad framework within which governmental policy can be
conveyed to the enterprises and and which they are required to implement.
The framework does not appeal' to be used, and in so far as governmental
policy is communicated and enforced, one has to look outside the contours of
the legislation on public corporations and their subsidiaries.
If the law was (and is) unclear on the opera ting principles, the Plan was
scarcely less. The plans have not specified in any detail the programmes of the
corporations; indeed in the First Five-Year Plan, it was observed that detailed
planning of this kind was diHicult for it was not possible to predict how the
private sector, with whom the corporations were to collaborate, would plan
its investments. Since that time of course there has been much firmer controi
of economic decisions by the government, but the plan still does not purport
to lay c10wn precise programmes. The relative failUl'e of the First Five-Year
Plan cautioned against rigid program mes, but the subsequent exercises in
amHlal planning suggests that there is a revival of confic1ence in the ability to
inflllence c1ecisions through the Plan mechanism. Even the Second Five-Year
Plan, fonnulated after the Arusha Declaration, had no detailed discussion of
the role of public enterprise, beyond setting forth some broad investment
criteria. The precise role, functions and investments of the enterprises were
left to be detennined during the early years of the plan period. Not only c1ic1
the plan not provide guidance for socialist development but it has been
alleged that it might have led tO\vards ad hoc investments without any clear
purpose, since the plan did contain a list of projects but which were not
scrutinised to see if they fitted into a strategy of socialist development, and
which at the same time involvec1 expenditures of foreign anc1 domestic
reserves. 73
Traditionally the government had attempted to controi or influence
investments through interventions in the market mechanism at strategic
points: industrial and commercial licensing, exchange controi legisiation,
tariff policies and custom rebates, etc., which are the hall mark of controi in
most deve!oping countries. It soon became obvious that such controis would
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not do if they were intended to achieve the precise projects of the plan targets.
The reliance on conn'ols of this kind-which are controIs on actors which
cannot be otherwise influenced-became less imperative once more and more
of the economic reSOUlTes came under state ownership. These controIs have
not been abandoned, since the private sector is still not insignificant, but they
had gradually been relaxed in application to the public sector; for example
the NBC was not bound by the Banking Ordinance,74 the STC was not su bject
to trade licensing, 75 the Industrial Investment Licensing Board,76 which
makes the decisions on applications to set up an industrial plant, had
members from among the key officials of the state corporations. The
relaxation of the "market controls" and the failure or inability to strengthen
the planning process, posed the danger of economic "anarchy" , rapid but
unbalanced development, since the corporations were active and keen to
show projects, and so grasped at every investment offer, regardless of the
eriteria for investment. The response of the government, as we shall see, was
not to use the planning process to articulate the goals and principles for the
enterprises, but to devise new forms of contral over the enterprises.
We turn now to the role of ideology in defining the norms and principles
for public enterprises. 77 At the same time we shall examine the place of the
public sector in the political system in Tanzania by looking at the
relationship between it, the government and the Party. In some circumstances deficiencies or omissions in the provisions of the law might be made
up by a body of ideological prescriptions. The criteria for the exercise of
discretionary powers granted under the law might be found in ideology. The
function of ideologyas a regulator of conduct might become important if for
some reasons like the lack of an adequate supply of legal skilIs, it is not
possible to employ the legal system extensively. At the same time the
importance and role of ideology might help one to explore the relationship
between different institutions in a society. In Tanzania, for example, one can
regard the Party as the initiator and custodian of ideology, the bureaucracy as
the regulator of administration. The more important the ideologyas setting
goals and defining conduct, the more important is the Party.
Tanzania has elaborated its own ideology of socialism, ujamaa, through a
number of Party and PresidentiaI papers and documents. At agenerallevel,
there is a certain measure of coherence in it: notions of equality, human
dignity, co-operation, participation, and democracy are strongly emphasised. The role of ideology is constantly stressed, and much of governmental
and private action is criticised or justified on the basis of ujamaa. In that sense
Tanzania is a highly ideological state, and it is clear that ideology has been
consciously used as an instrument of legitimacy. It is equally c!ear, however,
that the Tanzanian ideology has not been an effective guide when itcomes to
detailed planning and action. The deficiency may not be in the coherence in
the ideology (although it is that too, for it overlooks numerous contradictions
in the society), but in the lack of an adequate understanding of it so as to be
able to operationalise il. The style of Tanzania politics has been to state broad
and general principles, and then to rely on individuals or institutions to carry
them into detailed operation, relying almost, as it were, on their intuition. A
contradiction in Tanzania is that the Party has relied on bureaucrats to carry
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the socialist transformation into effect. These bureauCl-ats have been
socia Iised in to a differen t set of val ues and perspectives from the ones they are
being asked to implement. This points to at least one serious shortcoming of
ideologyas a basic instrument of governance.
The ideology says little about the public sector or the way it should be
organised and function. The Arusha Declaration emphasised the importance
of public enterprise as a means to bring about socialist development, but did
not provide a blueprint for its operations. Subsequent TANU documents
have done little to clarify the position. The most important of these,
Mwongozo} the TANU Guidelines, 1971, states that the enterprises are to be
guided by the politicalleadership of the Party. It calls for greater supervision
of the enterprises by both the Party and the government, and urges the
government to exercise greater contl-ol over the use of surpluses arising from
their acti vities. As far as the modes of operation are concerned, the Guidelines
emphasised the importance of the people, as opposed to experts, making
decisions. The Guidelines are significant in that they underline the need for
the Party to gain firmer contral over the affairs of the enterprises. The
legislative scheme concerning the public enterprises does not pravide for any
direct conu-ol or supervision by the Party over them, and for a long time after
the Arusha Declaration the Party did not concern itself with the affairs of the
enterprises. But as the affairs of the public enterprises came under increasing
criticism, and as the Party attempted to redefine its own relationship to the
government, it began to take an interest in the public sector. Under the 1965
Constitution which established a one-party state, the rale of the Party and the
government was not very clearly defined, or at least there arase some doubts
about that relationship, particularly as regards the superiority between them.
The most plausible interpretation is that the Constitution assumed rather
than stated the supremacy of the Party. The Party was to determine broad
policy, while the government was to be responsible for carrying it out, and for
the general administration of the country. The Party's contral over
administrative institutions (and the public sector of the economy) was to be
indirect-thraugh its power to direct governmental policy. Fram 1970 the
Party became more directly involved in detailed administrative matters-in
rural development as weil as the public sector of the economy. The National
Executive Committee (NEC) of TANU began to call the managers of the
public corporations to explain their policies and answer the criticism levelled
against them. The NEC has also attempted to formulate policies for public
enterprises. It has thus taken a direct, if somewhat sporadic, controlover the
public sector, and not on ly through the intermediary of the government.
Meanwhile, as we shall see, the government's own contral over public
enterprises has increased. The relationship between the Party, the government and the public sector is therefore far from clear. A constitutional
amendment in 1975 asserted the supremacy of the Party, but left unresolved
the question of its rale as a direct supervisor of administrative and economic
institutions. 78
The clarification of ideology and the attempts to hammer it home have
been bolstered occasionally by direct and sharp interventions by the Party or
the governmenl. Two of the most publicised cases are as follows. In 1969 the
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NBC, through a subsidiary, Karadha, set up to provide hire purchase finance
for vehicles, announced a scheme to provide finance for the purchases of
private vehicJes by Party and government leaders, and senior civil servants.
The NEC reacted strongly, criticised the decision as contl'ary to the Tanzania
ethic of fruga Ii ty, egalitarianism, and the need to conserve foreign exchange,
and instructed the government to issue directives for the scrapping of the
scheme. The second occasion, in June 1972, concerned a decision by the
Board of Directors of the same bank to award bonuses to its officers and
employees, of an amount equal to 10 per cent of their annual salaries. There
was considerable criticism in the papers when the news came out, as being
contl'ary to the national ethic. There was evidence that other corporations
and their subsidiaries also had a practice of bonuses, and incleed the workers
of some other institutions had already clemanded them. Under the law, the
decision to award bonuses lay with the Directors, and there was no
requirement that they seek any one else's approval. Again the NEC
intervened: it clenounced the bonus decision as contrary to the principles of
fair distribution and as pandering to base motives. The government was
askecl to take appropriate action, which was done by an order from the
Treasury to the top employees of the corporation to return the bonus, the
highest paid officials immecliately, the rest within 6 months.
The hire-purchase incident indicatecl what coulcl not be done by public
enterprises, but did not lead to the elaboration of any general principles. The
bonus incident, on the other hand, led to new standards and guidelines.
TANU set up a commission to inquire into the laws on bonuses or ex gratia
payment to parastatai workers, to look into the profit and loss economically
resulting from such payments, to decicle if they were in line with the Arusha
Declaration and to put forward recommendations on whether or not to
continue with the practice, or if they should continue, the machinery for
cloing SO.79 The commission, whose proposals were accepted by the NEC,
recon]mended that bonus be allowecl. Bo The President issued a directive
which is the basis for the granting of bonuses. Under it the Permanent
Labour Tribunal, set up by an act in 1967, determines whether the bonus
should be allowed. Each enterprise has to produce an ammal production
target for approval by the Tribunal. Bonuses can only be paid if the
production target is exceeded and the increase is attributable to workers'
increased productivity. Bonus payments would be paid to all the workers in
equal proportions, regardless of their salary differentials. No new legislation
was deemed necessary to give effect to the directive.
In concluding this section, we look at the attempt to change the structure of
decision-making in public enterprises, as an example of the effort to re-clefine
the modes of operation of the public sector, and which also relates to the
debates on incentives and management procedures around the role of the
work ers. In 1970 President Nyerere issued a circular on worker participation,
in which he argued for agreater role of workers in decisions about
production, sales and the general organisation of the enterprise in order to
enhance industrial democracy. Bl ''''orkers tended to be looked upon as
"factors of production" instead of as the major part of the enterprise. "When
we first began to own industrial and agricuiturai enterprises as a community,
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and especially when we expanded public ownership so rapidly after the
Arusha Dec!aration, we inevitably-and rightly-concentrated on the sheer
mechanics of setting up, or taking over, economic concerns." It was now
necessary, however, to move towards greater worker participation. This
would not only enhance the goals of Tanzanian socialism, but also act as a
fonn of incentive resulting in higher productivity.
The Circular required all parastatai organisations to establish two new
institutions, the \Vorkers' Council and the Executive Committee, before the
end of 1970. There existed a workers' committee under a 19641egislation in
every business in which ten or more Union members are employed. 82 The
committee's functions relate to disciplinary matters, periodic consultation
with the employers on promoting efficiency and productivity, and to
investigate and report to the appropriate authorities on infringements of
wage orders, arbitration awards, and collective agreements. In practice the
workers commiuees have tended to be concerned largely, if not exc!usively,
with disciplinary matters. They have also been seen as agents of the single
trade union, NUTA, which has often been accused of not protecting the
interests of the workers. Proposals were made in 1975 in the Labour Laws
(Miscellaneous Amendment) Bill to require all categories vvith more than la
ell1ployees, members of the NUTA, to establish a field branch of NUTA
which is to replace the workers' comll1ittee and to acquire all its powers and
functions. In addition to the statutory workers committees, many enterprises
have T ANU branches; their functions are not c!early specified, and the mode
of their operation and their impact vary from one enterprise to another. These
branches are regarded as political bodies without a legislative mandate. In
practice they have not been a mec!lanism of worker participation in the
decision-making in the enterprises. 8:l
The institutions to be established under the Circular were an important
advance on the previous committees because they were perceived as involving
the work ers in decision-making. They were to be established in all parastataI
organisations with more than 10 employees. The Workers' Council consists
of both elected and ex-officio members; the former constituted by the
members of the workers committee and the elected members to the Council
(so that this category does not exceed three-fourths of the total number of
members), the latter by the manager, heads of departments or sections, and
the chainnan of the T ANU branch. The functions of the Council are wideranging: to advise on the requirements of the government's wages and
incomes policy, marketing aspects of the commodity produced, quaIity and
quantity of production, planning and productivity, inc!uding organisationaI and educational aspects. It is entitled to receive and discuss the balance
sheet of the enterprise. It is to meet at least twice a year, but may hold
additional meetings. While its functions are wide, it is merely advisory to the
Board of Directors, in whom reside the legal powers to make decisions. Its
effectiveness would be impaired by the general provision that it is required to
meet on ly twice a year (although additional meetings are possible) as weil as
by the provision that its secretary is to be appointed by the management.
The Executive Committee consists of the manager as chairman, heads of
seetions or departments, and workers' representatives elected from and by the
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Council (so that their membership does not exceed one third of the total
membership). Its major functions relate to the scrutiny of financial and
production estimates prepared by the management; labour program mes
prepared by the management and NUTA; finance, production, quality,
expon and marketing programmes in consultation with the relevant bodies,
and to ad vise on the execution of general policy as proposed by the Workers'
Council and approved by the Board of Directors, and on the efficient running
of the day-to-day work of the industry. It is, however, merely advisory to the
manager, in whom executive powers are vested.
The steps in the Circular represent therefore a rather cautious approach to
the question of worker panicipation. The basic structure of and powers in
relation to decision-making remain unaItered. The new advisory bodies have
a significant manageriaI representation, and given the colonial legacy of
authoritarianism (and its acceptance by the people), it is probable that the
professionaI staff would dominate their deliberations.
There are few studies of the manner in which these bodies have functioned,
and whether they have in any significant manner led to workerpanicipation
in decision-making 84 It is clear that the managements were considerably
upset by the provisions of the Circular, and tended in any case to view them
merely as means towards better industrial relations. The Councils and
Committees have been set up in most public enterprises, but their
performance is uneven. The Committee, which has a more precise function
(and is small er) than the Council, has been more successful than the latter.
Some factors which have hindered better results are the multiplicity of
institutions which now opera te at the enterprise level, dealing with various
aspects of the workers and the management of the enterprise, at best with iIldefined jurisdiction, and often overlapping; the managers have been hostile
to agreater role of the workers; there have been restrictions on the
dissemination of information necessary to arrive at a decision, and even
where the information has been available to those on the committees, it is
often in a form that is not easily understood by the workers. The powers of the
new institutions are not executive, they are merely advisory and consultative.
Under conditions where information is available in adequate quantity and in
good time, where the political situation is favourable, and where there is good
and meaningful contact by the representatives with their constituency, the
power to be consul ted with and to advise can be a source ofreal power. But in
the Tanzania con text of a tradition of authoritarian work habits, hierachical
structures of authority, the conduct of business in a foreign language, the
ambivalence of both the political and bureaucratic leaders to the notion of
worker panicipation, the right to be consulted and to advise has not been a
source of any shift of power to the workers.
There was one provision in the Circular which was aimed at giving the
workers some direct access to the decision-making institution-the Board of
the company. The Circular had stated that the Board of Directors should have
at least one of its members nominated by the NUTA. It was not stated whether
such a member should be a worker within the enterprise, and presumably he
need not be. In practice this provision has been difficult to implement. A
large number of enterprises are joint ventures with a private investor, and the
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composltlon of the board is often determined in agreement between the
parent corporation and the other party. It is not then easy to nominate a new
member on the board, and if a NUTA member were to be placed on the board,
the corporation would have to remove one of its own nominees. A study
found that in no instance of a joint venture government company had the
provision been implemented.85
It is worth examining the mode by which these changes to bring about
worker participation were made. A Presidentiai Circular was issued
addressed to no one in particular. The 1969 Public Corporation Act does
enable the President to give directives to the corporations, although this
power had in most cases been de1egated to the relevant sectoral ministers.
Moreover, in 1969 the President had no power to issue directives to a
company, the power to do so being acquired by an amendment in 1974,86 and
in any event that power extends only to fully owned government companies
("subsidiaries") and not where the government is part owner ("associates").
At the time of the Circular, there was no legal definition of aparastatal,
although the term was used and defined in an administrative order setting up
a Standing Committee on Parastatals (SCOPO), discussed later. That
definition included companies where the government had 50 per cent or more
shares, "or other forms of governmental participation and effective influence
in all the main aspects of management of the enterprise". If the Circular
extended to all institutions covered by that unclear definition, then it is
obvious that the President was acting in excess of his legal powers. It is
significant that there was no questioning of the legal status of the Circular;87
Presidentiai Circulars have become a more important method of regulating
the affairs and management of the public sector than legisiation. But in so far
as the Circulars impose new standards, norms, institutions and procedures on
an existing body of law, there may weIl result in confusion as to the operating
rules and uncertainty as to procedures and enforcement mechanisms. Some
instructions may only be capable of fulfilment through non-lawful means. In
the case of non-compliance, there may be no sanction, but resort to harsh
administrative measures, the legal ity of which would be, at best, questionable. All of these consequences seem to have followed the Circular; although
its enforcement was entrusted to labour officers, the basis of their jurisdiction
was not clear, nor was it clear what kind of sanctions they could bear to bring
on the recalcitrant. The conflict between the rule of the confidentiality of
information given to directors 88 and the aim to involve as many workers as
possible in decision-making was not faced up to. If the strict letter of the law
was to be observed, sure1y the aims of the Circular would have been frustrated.
The Circular was addressed to no one in particular and it was unclear as to
who was to take initiatives in its implementation. These defects do not, of
course, necessarily show the superiority of working through legislative
amendment as opposed to the Presidentiai Circular. The Circular could have
been drafted with greater care and precision, and avoided the ambiguities
discussed here. The Circular cannot, however, completely replace legislative
action, so long as the existing body of law is regarded as a valid part of the
legal system.
If little attention was paid to law in the promulgation and the enforcement
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of the Circular, furtheI' developments in the area of worker participation
showed the ambiguity of the official authorities to the law and its use.
Inspired partly by the feeling that too little progress had been made on worker
participation (and by other considerations), TANU issued strong Guidelines
in 1971,89 Among other things, the Guidelines called for new work methods
and attitudes, and decision-making. "The truth is that we have not only
inherited a colonial governmental structure but have also adopted colonial
working habits and leadership methods. For example, we have inherited in
the government, industries and other institutions the habit in which one man
gives the orders and the rest just obey them. If you do not involve the people in
work plans, the result is to make them feel a national institution is not theirs,
and consequently workers adopt the habits of hired employees."9o Coupled
with another section which decried the arrogance, extravagance and the
contemptuous attitude of the leaders and the managers,9! the Guidelines
became for many workers the manifesto for a new industrial democracy, if not
workers' control.9 2 The announcement of the Guidelines was followed by
strikes both in the private and public sector, locking out of the management,
and worker take-over of enterprises. The workers had various grievances:
poor working conditions, arrogant bosses, unequai terms of remuneration,
discriminatory practices. At first the government's reaction was to support
the workers, and in at least one case of a public enterprise, Prime Minister
Kawawa told the workers to make decisions about the sacking of the
management and by-passed the established procedure for the settlement of
industrial disputes. But the attitude of the government and the bureaucrats
changed soon, and in a number of cases, the leaders of the workers were
dismissed or charged with the violation of the law. The workers were accused
of being lazy and indisciplined, and the government appears to have used the
heavy hand of the law and the police force to bring such industrial action to
an end. Attempts were made in 1975 to abolish the Workers' Committees,
which have been among the most militant of the various enterprise
institutions, so to replace them with NUTA branches established by NUTA
itself, which has a poor record of trade union activity, and which appears to
have lost the support of a large section of the workers. The role, extent and
mode of worker participation thus remain ambiguous and stalemated.
We may now summarise this section. It is obvious that while it is realised
that the former principles and methods of work and institutionai
organisation are not suited for a socialist organisation of the economy, there
is little awareness of what is suitable. The legislation itself gives no
indication of what the aims and opera ting methods of public enterprises are
or should be. There has been no reliance on the law for the formulation and
establishment of aims, principles and standards for the public sector.
Administrative directives have scarcely been more he/pfu!. There is, as we
shall see, increasing contl'ol over the activities of the enterprises, but this
controi has yet to transcend the period of ad 'wc instructions and periodic
approvals to a stage of generalised norms. The few attempts that have been
made towards definitions of newaims and methods have been through the
medium of ideology or the political process. But the ideology is "pure" rather
than "practical",93 and few managers and bureaucrats show a real
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understanding of the imperatives and implications of the national political
philosophy94
That there are same constraints on the transition to new working methods
is obvious. Much of the legal infrastructure is still based on the old laws,
geared to a capitalistic mode of organisation. This is particular1y important
at the level where the actual operations of productian take place-the
company. While many of the features of that law-exclusion of workers from
boards and other institutions for decision-making, the emphasis on the
benefi t to the company as the ultimate criteria of policy, the autonomy of the
management-are not necessarily indispensable for a capitalist mode of
production-indeed same West European laws go weil beyond the present
Tanzanian Jaw in giving pratection to and praviding participatian of
workers in industry, the British common and statutory law (the basis of the
Tanzania system) is particularly backward in this regard. If a genuine
industrial democracy is to be achieved, an overhaul of the law is essentiaI. The
government's ambivalent attitude to law clearly does not help: it is ignored
when inconvenient, as in the attempts to introduce the reforms outlined in
the Presidentiai Circular, and enforced when it suits the government's
interest, as in its use to bring the leaders of the industrial "unrest" to book.
Another constraint is the economic contradiction of the Tanzania
situation. Committed to a socialist mode of praduction, it is operating
capitalist-type institutions in essentially a pre-Arusha Declaration situation
of dependence on externaI economic faetors, when foreign exchange needs
compel same adherence to if not intensification of previous patterns of
productian. The public enterprises playan important roIe in this pracess,
and any departures fram the conservative nations of "profit" are regarded as
too risk y95 The transition to a new system of economic organisation is
obviously seen as a long term process, and the modalities to that transition are
not yet clearly perceived. If new values are to be established, it will be
necessary to engage in and allow freer debate than has been the case so far.
The PresidentiaI Circular on worker participatian was not preceded by any
debate;96 the Circular itself was in the form of a directive. When the workers
took initiatives in what they thought were ways to implement the relevant
st'ctions of the Guidelines, the government's and the Party's reaetion was to
suppress the initiatives, rather than use them as the basis of a debate on the
fonn, implications and limitations of workel' participation. As with law. so
with ideolog)': the government seems onl)' too anxious to use it as a one-way
sword; it could surel y afford to take a few more risks with law and ideologyas
double-edged instruments?

ControI over public enterprises
The concept of contral in the literature on public enterprise is wide but
im precise. At its widest, it means the enunciation of policy and the
supervision of its implementatian. Here we are not concerned with the
enunciation of policy, but contral over the activities of the enterprises. Even
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so, controi would cover many matters; only some of them are discussed here.
We have already touched on some of the organisationai aspects of con tro!: the
autonomy given by the law to corporations and companies, and the steady
encroachment on that autonomy. But we have not elaborated on the various
ways in which the government can intervene in the management of the
enterprises. BefOl'e we do that, we look at the structure of hierachy and
authority in relation to an enterprise.
We have already seen that at first the NDC, then the major development
corporation, had a wide responsibility cutting across all sectors of the
economy, and that its board was reconstituted to include several senior
ministers. The nature of its wide responsibilities as weil as the composition of
its board meant that it was difficult for any single government agency to
exercise any meaningful controi over il. Its wide sectoral responsibilities
meant that no single ministry could claim controi over it, while its board with
the strong ministerial representatives ensured to ward off attempts at controi
of il. If the ministerial members were able effectively to determine the policy
of the corporation, the problem of controi would not have arisen, but this
they were not able to do, for a variety of reasons, including the lack of
adequate information. 97 Important steps were taken in 1969 to re-organise the
structure of authority. The omnibus corporation was split into a number of
specialised corporations, each with responsibility to one "parent" ministry.98
Ministerial membership of the boards was discontinued, and the relevant
minister was given the power to issue general as weil as specific directives.
What was not clearly established, however, was the controi over and powers
in relation to the corporations of the two general ministries of development
plan ni ng and finance.
AIso unclear was the controi to be exercised by the ministries over the
enterprises themselves-the operating companies. As the companies came
under the Companies Ordinance, the minis try would have little direct
controi or powers of instructions. Such controi would have to be exercised
indirectly, by its controi over the corporation. The corporation would in turn
exercise controi over the company through its representatives on the board of
the company. In so far as it was a majority share-holder, it would have a
decisive say in the board decisions. This chapter does not exarnine the controi
by the corporation over its companies, but three general points of law may be
made here. First, that the companies' law does not perrnit a director to take
instructions from some one else. He is required to exercise his own discretion,
and it is unlawful for him to allm", that disCl'etion to be fettered by prior
agreement on how it should be exercised. 99 In so far as a corporation seeks to
controi a company by holding special meetings of its director representatives
in advance of the board meeting, or by giving them instructions on how to
vote at the board meeting, it does so through a contravention of the law.
Second, in so far as a corporation tries to co-ordinate the activities of its
various companies and to rationalise their production methods and targets,
by instructing its representatives to vote for particular forms of re-structuring
and amalgamation of the companies, there is again a risk that the action may
be unlawful. The interests of the particular company as such may conflict
with these of the corporation. The direetors of a company have to act
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according to the interests of the company, and not some general wider
interest. 1oo Both these problems arise of course when the company is an
associate, i.e., that the corporation shares equity with another party. The
third problem relates to the nature of the agreement between the corporation
and that other party. We shall discuss later some of thedifficulties which have
arisen in relation to these agreements, generally designated management
contracts, but we note here that the agreements quite frequently set out the
powers of management and vest them in the other party. Thus the
recruitment to and disrnissai from certain specified appointments in the
company, the technology to be used, the marketing and price policies to be
pursued, are the sole responsibility of that party, and the board cannot
interfer in the discharge of that responsibility. The terms of the management
contract can seriously impair the ability of the corporation to determine the
policies of the company and to exercise controi over its activities.

Fiscal controi
It appears that despite the re-organisation of the public sector, the degree of
governmental controi over its activities was not significantly increased. The
re-organisation was essentially an administrative re-organisation, and was
not accompanied by an enunciation of new principles or strategies. The
sectoral or paren t ministries were not able to influence the investment and
expenditure policies of their corporations, and in so far as there was any
controi at all, it was by the ministries of finance and planning. 101 The
performance of the public enterprises was unsatisfactory; loss rather than
profit was the norm; there were bottlenecks in distribution of essentiai items;
and the managements were accused of conspicuous and extravagant
consumption. For both political and financial reasons, it became imperative
for the government to exercise greater controi over the operations of and
expenditures by the enterprises.
The government has been able to acquire controi over the enterprises
through the regulation of finance. At first the public corporations had wide
financial independence and powers. They were vested with an initial
portfolio and provided with a grant. The corporations were free to raise their
own loans, domestically and internationally, although they might require
the consent of the minister of finance; they were free to enter into equity
partnerships, and so obtain resources from elsewhere for investments; they
were free to dispose of the surpluses of profits made by their associate and
subsidiary companies. In the late sixties there were considerable sums of
money available for investment (partly through domestic mobilisation and
partly through foreign aid). There was little scrutiny over investment
decisions. The answer to the problem of controis over investments came
through non-legal factors. Partly the "reckiess" investment and expenditure
policies of the corporations, and partiy the increasing shortage of foreign
reserves, opened the way to controi through the fiscal and budgetary
process. I02 Through the monopoly of its financial intermediaries, the
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National Bank of Commerce and the National Insurance Corporation, the
government was able to exert close controI on the allocation of financial
resources. Between them, the Bank of Tanzania and the Treasury were able to
controI the allocation of foreign reserves.
The shortage of money meant that the government was ab le to exercise
significant conn-ol over the investments of the corporations. The cm-porations were not able to generate significant surpl uses of their own, and so were
heavily dependent on government grants and loans for their development
and often also for their operational activities. In 1973, for example, the profits
accounted for just over a quarter of the investments of public enterprises, and
in previous years the proportion of profits as part of the total investments was
even lower, as the following table shows.
Table IV. Fina.ncing of investment of the public enterprise (Shs million)

Loalls frolll gO\'l'rllJllt'Jlt

Grants from gOl'ernllll'nt
Loans from abroad
Crants from abroar!
t.ocal borro\\'ing
Profit rctainl'r!
Dl'preciation pro\'i,ion
Gtlll'!' (inciuding cllange,
in cllasll balancl's,
liabilitil's. etc)
Total

IgoG

19G7

1968

1969

-17
8.1
63
7.8

'1'1.0
18.8
2'1.2
0.7
62.7
63.2
'11.7

·16.2
'12.2
126.2
08
767
1219
81.6

97.0 139.8
33.7
77.6 85.-1
32.2 1·1'1.9 1700 157.7 250 ..1
2-1.6 23.7 254.5 236.5 158.9
14.4
16.9
1.4
5.0
97.6 -138.7 480.1 455·1 5·11.3
119.0 1214 183.9 2313 327.7
88.0 110.9 129.8 141.3 172.3
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46.U
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-33.·1

13·1.1'39·1.6 ·1722

98.4

1970

20·1.5

1971

1972

1973

13.3-21-17-107.3

507.8 729 G 1217.8 1108.91188.2

Smncl': AIIII/)'sis of //cCOll II Is of Parasillinis. 19G!i-197:3 Dar es Salaam. 197·1.

In 1970 the government began a process of annual planning, which had
been projected in the Second Five- Year Plan. 103 The ammal plans attempt to
make a detailed and careful assessment of the financial reSOU1Tes available to
the government and to allocate it for different purposes. As the annual plans
have become more sophisticated, they have included various financial plans
and allocations. They have become the basis of the development budget. The
plan allocates the investible surplus for the coming year to the parastataI
sector for designated projects. There is in addition, a foreign exchange budget
which allocates the foreign currencies available for the following year to the
parastatals. These measures have resulted in tighter controI over financial
allocations. As the public sector has so far generated little surplus of its own,
the budget has become a major source of policy and con tro l. 104 As we shall see,
various provisions have been enacted to ensure that the surplus from different
public institutions goes into government revenues, enhancing the importance of the budget as a means of controI over the public sector.
Before controI through the special budgets could be really tight, it was
necessary to close at least two "loopholes" . IL was necessary to controI the
borrowing policies of the corporations. The legislation in relation to most

240

Law and Public Ellter/Jrise iII Tanzania

corporations sets out their sources of finance-initial grants, special
government subventions and loans, profits, and loans negotiated independently by the corporations. On the last, there are sometimes but not always,
limitations, and generally, but not always, ministerial approval has to be
sought before the loan can be negotiated. 105 (The loans could be, and were,
raised in foreign capital markets.)IOB It was often necessary to get some kind of
government underwriting for the loans, and the government therefore had
the possibility of controI there. AIso, in cases where ministerial approval was
required, that approval could be used to influence and contro!' Or the
borrowing powers could be more c10sely regulated. In fact what has been
done is to leave such provisions relatively undisturbed, but make their
applications somewhat redundant through the establishment of new
institutions. The Tanzania Investment Bank (TIE)107 and the Rural
Development Bank (RDB)IOB have been set up to negotiate all foreign loans
on behalf of the public sector. Grants which may be given to the government
by foreign agencies (which were previously channelled directly to the
corporations) are now given to the TIE and the RDB to administer for the
industrial and agricultural sectors respectively. (For a period of time, the
government attempted to use the NBC for such long-term loan policy
controIs, although the NBC was gem-ed essentially towards short term loans.)
Through the powers of the Minister of Finance to give general directives to
their boards, as weIl as his power to appoint a majority of the members (the
other nomina ting bodies are the NCB and the NIC, who, along with the
Government, are shareholders of TIB),109 the Government is now in a
position to controI the loan policies, and thus the investment programmes of
the corporations.
It was still necessary, however, to controI the income from profits. If the
corporations were supposed to be profit generating, and if some corporations
had initially been ves ted with profitable enterprises, like the Diamond Mines,
it was deal' that they might still have considerable leeway. The surplus of
some corporations could be ordered to be paid to the Consolidated Fund, but
in realtion to most corporations, there was no such provision, andindeed the
early philosophy had been to make them financially independent by
increasing profits and building up reserves-the charters of most big
corporations actuaIly have provisions for reserve funds. While ministerial
directives could be used in same instances to require the surplus to be turned
over to the government (although it is doubtful if such directives for transfer
of funds to the Consolidated Fund could in fact be issued without explicit
legislation on the subject), an additional difficulty was that in relation to
some corporations, especially the NDC, the largest of them all, the surplus of
the corporation itself might not amount to much. Its income came from the
dividends from its shares in the subsidiary compani,es. The Companies
Ordinance, under which these are incorporated, provides for the decision
about dividends to be made by their directors, and while in the case of
subsidiaries the corporation 's board can direct the decision of the directors
through its nominees. its controI over associates may not be so easy. The
internal rules of the company as set out in its memorandum and artides,
might require the use of surplus in particular ways. It might in any case be
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difficult for the government to supervise and monitor the implementation of
such directives on the part of recalcitrant corporation or company boards.
Indeed, it seems that the government's attempts to controI the use of surpluses
had failed, through the use of its other legal powers.
In 1972 the government began to tighten its controI over the operations of
the actual productive eterprises. In that year the Companies (Regulation of
Dividends and Surpluses and Miscell. Provisions)IIO Act was enacted, which
gave wide powers to the Minister of Finance. The Act applies to institutions
specified in the Schedule, and the minister has the power to "amend, add to,
delete from, vary or replace the Schedule".1I1 The specified institutions
include both purely private sector companies as weIl as public enterprises,
and constitute the more important economic enterprises in the country. The
Act limits the dividends that such companies or any other company can pay
to its shareholders; the limits are defined by reference to a percentage of the
profits (80 per cent) or the average of the profits of the three previous years, or
to the level of the assets of the company after the payment of the dividends
(not less than 120 per cent of the par value of the paid up share capital).112The
minister has powers to vary these limitations; he can approve a higher rate of
dividends (after parliamentary approval),ll3 or he can reduce the level of
dividends (in the case of a specified company). 114 In addition the minister can
require a specified company to declare dividends and specify the minimum
rate if "in his opinion it is in the national interest or in the interests of the
shareholders desirable to do SO."1I5 Every specified company is required to
subrnit to him, not later than thirty days before the commencement of each
financial year, a cash How budget setting out the estimated income, the
sources of income, and the particulars of the estimated expenditure. The
minister can require a specified company to invest a specified part of its
estimated income in such government securities or other investment specified
in the order of the minister. 116 In order to ensure that the specified companies
do not try to escape from these provisions, the Act forbids the dissolution or
winding up of such companies without thewritten consen t of the minister. 117
The Act was strengthened two years later by an amendment which prohibits
the reduction of the share capital of a specified company without the consent
of the Treasury Registrar. llB
In 1974 the controI over public enterprises through the regulation of their
finances was taken a step forward by requiring all of the specified companies
which are also parastatals to subrnit additional information to the Treasury
Registrar; apart from the cash How, an enterprise has also to provide its
projected production and investment levels for the following financial
year. ll9 The proposed financial "and other operations" of the parastataI are
subject to review by the Registrar in consultation with the sectoral and
planning ministers. In his review the Registrar shall take into account the
"(a) adequacy, feasibility and realism of the proposed financial and physical
results; (b) the standards of the past and proposed financial management and
budgetary control; and (c) the consistency or otherwise of the proposed
operations with the national planning and policy objectives, with particular
reference to fiscal, credit, surplus generation and output expansion
objectives" .120 He has no specific powers beyond a review, the results of which
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are to be sent to the manager of the enterprise, and to the ministries of
planning and finance, in addition to the sectoral minis try. An Act of 1975,
however, enpowers the Minister of Finance, with the consent of the President,
to direct any parastatal organisation to pay to the government as dividend,
loan, contribution or otherwise such portion of its net profits or surplus as he
specifies. 121
These provisions have ereated a new financial system for not only the
public enterprises, but also some major companies in the private sector. The
legislation dealing with the regulation of dividends and the submission of
cash flow information does not apply to the public corporations, except in a
few cases. 122 In so far as their income depends on dividends, the legislation
can, however, have a significant effect on their finances. The borrowing
powers of the older corporations are not amended in law, but in practice they
are now bound by the new scheme, whereby they have little authority or
opportunity to raise loans independently. Nevertheless, the legislation on the
newer corporations is beginning to prescribe more accurately the legal
position as regards borrowing and other financial matters. The Small
Industries Development Corporation, set up in 1973, requires the consent of
the minister for industries for borrowing, although the sources from which
money may be borrowed are not specified. 123 The Corporation Sole (Est.) Act
of 1974 does so specify, in addition to requiring ministerial consent. 124 A
corporation sole can borrow only from the Government, the NBC, TIE or
RDB, unless the regulations under the Act enable it to borrow from
additional sources also. The newer corporations are also required to subrnit
to the sectoral minister two months before their financial year the detailed
budget of income and expenditure during the year. The budget is subject to
ministerial approval, with amendments if the minister deems it necessary,
and thereupon it becomes binding on the corporation. Only very limited
deviation is allowed from the budget allocations. 125
The new provisions not only make a massive assault upon the financial
autonomy of public enterprises, but also give the government very significant
powers to direct the affairs of the productive units or enterprises, by-passing
the parent corporation. The former system whereby the corporations had the
basic responsibility for the conduct of the companies has been breached in
important ways. If this trend continues, one may question the need for a
corporation at all. Should not all enterprises be directly responsible to a
minis try? Should not the logic of the corporation sole be extended to the
entire productive public sector?
Controlover the affairs of the enterprises became easier with the scarcity of
financial resources. At first the administrative mechanism of the budget was
used to assert and consolidate this control. When the limits of control
through the national budget were reached, additionallegislative powers were
sought to control cash flows of the enterprises, and to influence the enterprise
budgets. The private sector has not entirely escaped new mechanisms of
control; that is scarcely surprising. The operating methods will increasingly
be set up by the public sector, and the private sector will be required to
conform to these norms. An additional point may be made: control has been
devised largel y through fiscal rather than production devices. This has meant
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that the imponance of the Treasury vis-a.-vis other minisll'ies in the influence
over the public sector has enhanced (and therefore perhaps it was logical to
merge the minisll'ies of finance and planning in late 1975). The increasing
financial conll-ol has not been accompanied by the elaboration of new norms.
The increased powers may therefore be difficulL to administer, requiring a
vast array of officials in the government bureaucracy, with the danger of a
great number of a.d Iwc, inconsistent decisions. The dominance of the
Treasury may also tend towards an excessive concern with fiscal devices, at
the expense of over-all production targets, and the co-ordination of the
production programmes of different enterprises.

ControI over management contracts
Another area where controi was indicated was the relationship of the
corporations with its private enterprise partners, who were generally
foreigners. Most corporations were either expressly authorised, or were
entitled as a consequence of their general legal capacity, to enter into
partnership agreements with private parties, for the purposes of setting up
joint ventures. In this way, a corporation could, using its own limited
resources, establish a large number of projects, by taking onlyasmall part of
the equity. These projeCls might not make the most economic sense from the
country's point of view, and there was the danger of both unplanned
development in their rapid proliferation and that the corporations would not
be able to keep a proper conll-ol over the operations and policies of the
enterprises. In 1966 the President issued a directive to the NDC that in all
cases of joint ven tures, the corporation was to acquire majority equity. But
the more serious problems in the relationship with outside private parties
turned on the management contracts, which term has been used in Tanzania
to refer to a number of different contractual arrangements whereby a foreign
company supplies patents, copyrights, trade marks, marketing services, as
well as the management of the enterprise. 126 Thsese contracts raise a number
of different issues. On the one hand, they concern questions of the transfer of
technology-whether unsuitable technology gets purchased, whether it is
paid for too deariy, and whether the conditions that accompany the transfer
of technology are too restrictive and exploitative, and whether they impose a
heavy drain on foreign reserves as payments are made in foreign currency. At
another level, the question concerns control. If there is an agreement for
management with a private partner, the corporations' majority equity may
not be sufficient to enable it to controi the policy and operations of the
enterprise. The management contraCl concerns itself not on ly with the
services to be rendered, but deals in considerable detail with the principles
and rules of operation. Some time the potentiality of controi which is
implicit in the majority or full holding by the corporation is bargained away
in a parallei management contract. IL is not uncommon to find provisions
that give the agent the right to decide issues of employment, and salary, as
well as give it considerable role in the selection and purchase of machinery
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and marketing. Occasionally, an agreement, after setting out the functions
and rights of the agent will enjoin the company not to interfere with the
management. AIso objectionable are certain practices of some managements,
as weIl as the high scales of remuneration which are not related to the profits
of the enterprise. Disputes between the corporations (or the enterprise) and
the externaI partner are to be adjudicated not by the courts of the land, nor
even, as a rule, byarbitration within the country, but by some form of
international arbitration, the Paris headquarters of the International
Chambers of Commerce being much favoured. Some agreements go so far as
to specify that the relevant law is not that of Tanzania, but of a foreign land,
either that of the agent's country or a third country.127
A number of scandals were uncovered in 1970 and 1971 in relation to
particular managing agents, and received wide publicity in the press. The
government's response was to centralise controI over the negotiations as weIl
as the con tents of these contracts. The corporations were instructed not to
enter into any management contraet without the prior permission of the
ministry of planning, which in tum required the permission of the Economic
Committee of the Cabinet. The minis try has set up a committee with
representatives from itself, the Central Bank, the Audit Corporation, and the
Attorney-General's office to scrutinise proposed agreements. The Bank of
Tanzania requires a separate permission for aspects which involve dealings
in foreign exchange or lending overseas. No specific guidelines have been
laid down as to the con tent of the contracts, but special emphasis is placed on
provisions for localisation of management staff, that fees are related to
efficiency or profitability and not to tum over or a flat rate. We notice, again
the reluctance or failure to spell out clear guidelines. Again, though the
corporations have nowaserious restriction on their contract making
capacity, the legislation does not reflect this. ControI over the management
and partnership agreements was asserted without any change in the law.
Administrative orders have replaced generallegislation on the capacity of the
corporations.

Controi through the provision of
professionai services
The government has centralised certain key professional services for the
public sector and placed them under its influence, if not contro!' This has
happened in relation to auditing, legal and consultancy services. Let us first
look at the legal services. ControI of public enterprises was one of the reasons
for the establishment of the Legal Corporation (TLC) in 1971, for the
provision of legal services to the parastataI sector. 128 Prior to its establishment, each corporation or enterprise had its own counsel or retained the
services of private law firms, in many instances the same firms which had
handled the business before nationalisation. Now all the house counsel have
been transferred to the TLC, which has recruited some others as well. The
TLC itself has the usual characteristics of a corporation but its services are
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provided directly and not through intermediaries. All parastatals can be
required by orders of the Attorney-General to use its services, and since July
1971 no parastataI has been allowed to use private legal practitioners. The
TLC is subject to the general directives of the Attorney-General, who can ask
it to perform particular services. It is intended to be self-financing, and to
charge such fees as are prescribed in law or if not so prescribed, as are
negotiated.
It is probable that the centralisation of legal services has led to greater
controI over the negotiations conducted by the corporations, as weIl as the
con tent of their agreements. One may draw up two broad models of the
delivery of legal services in the public sector; first, in which each government
department or agency has its own lawyers, and the other where all the lawyers
are located in the ministry of justice or a similar institution. In the former
case, the lawyers are more likely to identify with the agency, and to interpret
rules and regulations as to promote the wishes and policies of the agency,
when there may be a conflict between general government policies and its
own aims. The lawyers will tend to facilitate the latter. In the second case, the
opposite will be true. The lawyers are located nearer to the government and
are likely to be more loyal to it than to the other agencies they service. In the
case of the TLC, the powers of the Attorney-General to give general directives
should reinforce the general tendency towards compliance with the law and
official guidelines. In addition, there may be a shift from "the private sector"
ethos of the lawyers who used to service the enterprises to the more "public
interest" orientation of the TLC.
More important than legal services have been consultancy services.
Parastatals have been free to hire consultants from abroad, and two of the
major corporations, the NDC and the STC (now abolished) had their
organisations restructured following the recommendations of foreign
consultants. In addition feasibility studies are generally carried by foreign
consultants, and there is little doubt that these studies have played a key role
in investment and marketing decisions, on the nature and scale of
technology, the purchase of equipment, etc. 129 Early in 1976 the government
proposed and Parliament approved legislation to set up an industrial Studies
and Consulting Organisation (in the form of a public corporation), whose
function it will be to provide consultancy and advisory services in the area of
industrial development to the government and other public institutions, and
would include feasibility studies. 130 The Organisation shall also determine
when and under what conditions foreign consultants may be employed in
Tanzania. Whenever any person or institution wishes to employ an outside
consultant for industrial purposes, he or it has to subrnit an application for
the purpose to the Organisation, which may, after consultation with the
applicant, grant or refuse the application. The Organisation may with the
approval of the minister for industries issue guidelines specifying the
conditions which should be observed in making proposals and the matters to
which the Organisation shall have regard to in making a decision. The
minister may exempt an institution from this particular provision. The
Organisation is potentially very important, not only in providing controI
over individual investment decisions, but also in providing some coherence
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in and co-ordination of the investment decisions and process as a whole in the
public sector. It could mean that more attention will be paid to the Tanzanian
politicals aims, constraints and capacities in decision-making, something
which has been woefully lacking in the past. 131 It could mean that decisionmakers are provided with adequate information, and that when Tanzanian
institutions negotiate with foreign partners and institutions, their bargaining position would be stronger than if they were not armed with studies by the
Organisation.
The Tanzania Audit Corporation is much more of a controI institution
than the other two. The Audit Corporation preceded the TLC, being set up in
1968. 132 Its functions are "to provide audit services and services ancillary or
incidental thereto, including advisory and accounting services" 133 to
parastataI institutions specified in the schedules of the Act, which now
practically cover the entire range of such institutions. The Corporation is
under the general direction of the Controller and Auditor-General for the
performance of its duties, but he must consult with the Board of the
Corporation before he gives any directions. The centralisation of audits can
help towards a better use of scarce resources as weIl as the imposition of
uniform standards. The experience gained in such an agency can lead to a
more appropriate form of auditing for public enterprises. There has been
criticism in the country that the traditional auditing of the balance sheets and
profit and loss accounts do not go far enough, and that there is a need for an
efficiency auditing related to socialist aims. The Corporation does not appear
to have introduced innovations in this regard, but as its staff expands,
perhaps it could broaden its approach to auditing.
The watch-dog functions which the Corporation does not appear to have
performed have been ves ted in a new institution, the Inspectorate for ControI
and Supervision of ParastataI Funds, which is under the general direction of
the Minister of Finance. 134 The Inspectorate has jurisdiction over all
parastataIs, but the definition of parastatals in the legislation includes only
those companies the whole of whose share capital is owned by the
government (which is different from the usual definition of parastataI
company-a company in which the government has 50 per cent or more
interest). The Inspectorate has wide functions in relation to the funds of the
parastatals, including the examination of their expenditure, investigation of
the conduct and the performance of their functions by parastatal employees
responsible for the controI or maintenance of the accounts of the parastataIs,
and reviewing the financial regulations of the parastatals. The minister is
authorised to make regulations for the management of the funds of
parastatals. The regulations are binding on the parastatal, despite
inconsistency with other written law or the instruments of the company.l35
The minister can attach penal ties to the breach of such regulations. U p to the
time of writing, the Inspectorate has not begun to function. What its relation
to the Audit Corporation will be or to the functions of the Attorney-General
as regards the prosecution of the employees of the parastatals for various
offences (discussed below) remains unclear. This legislatian is another
instance of the extension of the controI by the Treasury over the affairs of the
parastatals. Serious deficiencies in the account-keeping of the parastatals, as
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weil as inefficiency and corruption in the public seClor, are not uncommon,
but it might have been thought that the existing provisions would have
sufficed to deal with them. We now turn to a discussion of these other
prOVlSlOns.

Controi over and regulation of conduct
of the public sector employees
We have so far been concentrating on the conll'ol over and accountability of
public enterprises as institutions. An important element in the system of
controI relates to the regulation of the conduCl of individuals who are ves ted
wi th significant powers through their management of or employment within
a public enterprise. The kind of problems that may arise range from the abuse
of one's influence to obtain special advantages for oneself and one's relatives,
negligence and incompetence, to corruption, theft or embezzlement of the
funds of the enterprise. At firstthere were few rules on the subject (apan from
the general provisions of the criminallaw). Although there were a number of
rules which governed the conduct of and provided for the liability of civil
servants (e.g., the Minimum Sentences Act, 1963, the Prevention of
Corruption Ordinance, Cap. 400, the Civil Service Regulations), these did
not apply to the employees in the public enterprises. Public enterprises and
corporations were distinct legal persons as defined in those Acts,136 and not
part of the governmenl. Public enterprise employees were in a particularly
favoured position; free of man y of the restrictions (e.g., standing as
parliamentary candidates) and rules of liability of civil servants, they
generally obatined better salaries, had considerable possibilities to formulate
public policies, and dispensed a vast amount of public resources with a
minimum of public accountability. In view of the ethical standards set out in
the Arusha Declaration, and the growing size of the public seClor, it was
unlikely that this situation would continue for long.
The attack on the superior salaryand other privileges of the public sector
employees came firsl. In late 1966 President Nyerere and the members of his
Cabinet had voluntarily accepted cuts in their salaries ranging up to 25 per
cent in the case of the Presiden t, and over the next few days most of the senior
civil servants were "urged" to accept cuts in accordance with a sliding scale.
Same other benefits, like subsidised housing, were gradually eliminated. In
1967 public servants, local government officials, parliamentarians and party
officials came under the leadership code, which gave a wide ranging effect to
the conflict of interest principle. The leadership code resulted from the
Arusha Declaration. Those to whom it applies cannot own property for
rental purposes, own shares or stocks, hold directorships (except as
representatives of the government or other public bodies), employ labour to
generate income (with same exceptions in the agricuIturaI sector), and earn
more than one salary. The code was brought inta effect in different ways for
different categories of "leaders", for the members of Parliament by
constitutional amendment, for local government leaders by amendments to

248

Law and Public Enterprise in Tanzania

the electorallaw, and for the civil servants by amendments to the Civil Service
RegulationsJ37 None of these amendments affected the employees of public
corporations or their companies. They continued their higher salaries on
account of their superior "expertise" and their housing and other benefits
were unaffected. The rationale for the superior conditions of employment in
the public sector-the need to compete with the private sector for the services
of scarce manageriai talent-did not apply so long as the majority of the
senior public sector employees were drawn from roughly the same pool as the
civil servants, the private sector was shrinking, and the government could
place university graduates anywhere in the public service, by virtue of the
bond to work for the government the latter had entered into to qualify for
government assistance to pursue their university studies.
In September 1967 it was decided to bring the corporations into line. This
was achieved through the establishment of a Standing Committee on
Parastatals (SCOPO), whose functions were to ensure proper training
programmes for the needs of the public sector, to establish procedures for the
transfer of staff from the government or one corporation to another, and to
eliminate the preferential salary terms for those in the public sector. 138 The
Committee was established administratively by the President, and consists of
the Principal Secretaries of the key economic ministries and managers of the
three of the largest corporations. The Committee issues directives to the
corporations which are "binding' '. The Committee has to date issued several
directives, whose primary effect is to reduce salaries and eliminate fringe
benefits (ranging from car allowances to purchases by employees of the goods
produced or distributed by the corporation at special prices ) in the public
sector and to make the senior officers conform to the conditions of the
leadership through signing an appropriate declaration. The legal basis of
much of this activity is unclear; it is true that the Corporations Act of 1969
authorises the President to delegate to an official the authority to issue
directives, but there is no evidence that he had done so to the Committee, and
in any event the ComrLittee was set before that authorisation was possible; the
directives are not issued to the Boards of the corporations, but to their
managers for immediate implementation, and affected the vested, contractual
rights of those concerned. 139 Clearly this is an instance of "extra-legal"
solution, efficacious for all that.
The assimilation of the conditions of employment of those in the public
sector to the civil service is highlighted by provisions which enable the
government to transfer a person employed in one sector to another, and
which preserves the pension rights of such persons on the transfer. 140 (On the
reverse side, the ineligibility of public servants to stand for Parliament has
been removed, bringing them into line with public sector employees.)141
There has been a substantiai movement of persons from one sector to another,
although the trend of the movement is from the civil service to the public
sector. This has meant that mariy of the managers in the public sector are
former bureaucrats, and it has been stated that they carry their bureaucratic
working habits and procedures with them to their new industrial or
commercial positions, and that this constitutes one of the major reasons for
the relatively poor performance of the public enterprises. 142 In course of time
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Tanzania will build up a cadre of managers and business organisers, and
already one can discern the beginning of a "public sector" service, a pool of
managers who can be transferred from one enterprise to another.
There has been much concern about corruption among public officers.
The machinery to deal with corrupt practices by parastatai employees was,
however, considered to be inadequate. In 1970 the Audit Corporation was
amended to empower the President to direct a special audit inspection of any
authority specified under the Act or of any person dealing with such an
authority.143 Such enquiries can be instituted when there is reason to believe
that some bribery or other corrupt practices has taken place. Only one
instance of the use of this procedure has been traced.The law with regard to
the application of criminal penalties to the employees of the public sector has
also been tightened. We have already noticed that the courts hel d that public
corporations were not a "government body" so that the Minimum Sentences
Act did not apply to theft by a servant of the NDC, or the National
Development Credit Agency, nor therefore was the propeny of the
corporations government propeny so that its theft attracted the application
of the Minimum Sentences Act. 1H The Minimum Sentences Act was passed in
1963 to deal with what was perceived to be the inerease in cases, inteT alia, of
theft by public officials or theft of government propeny.145 Apart from the
government, various other bodies, inc!uding political parties, missions and
co-operatives were specified in the Act, but there was no reference to public
corporations or their companies. The Act preseribed as a rule a minimum
sentence of two years and 24 strokes for an offence to which the Act applied.
The couns, which have not liked the severity of the Act, exc!uded its
application as regards the employees or property of public corporations, on
the ground of their separate legal personality, although the then Chief Justice
was willing to extend the spirit of the Act to convict an employee of a public
corporation, on the ground that a corporation was established to increase and
safeguard public property.146 The matter was put beyond doubt by the repeal
and replacement of the Act by a new Actof the same name in 1972. 147 Under it
theft by employees of paras ta tals is covered, as weil as theft of the property of
parastatais.
Apan from the theft of public propeny, there has been considerable
corruption of official powers. The basic instrument to deal with official
corruption was the Prevention of Corruption Ordinance passed in 1958 (Cap
400). The Ordll1ance made an offence aCls of corruption by public servants,
but the definition of public servants did not inc!ude employees in the
parastatai sector. In 1970 an amendment was made to the Ordinance which
tightened the Ordinance, and made the new provisions applicable to
employees in the public sector. 148 (We discuss these amendments below.) The
Ordinance still did not apply in its entirety to them. It was not until the new
Prevention of Corruption Act in 1971 that the parastatai employees werefully
brought under the scheme of the Act. The new Act applies to publicofficers, a
term which is widely defined, and includes the employees of corporations as
weil as their companies in which the public holdings is 50 per cent or more.
The Act creates three basic offences of corruption:na) the giving or receiving,
sohClllng or offenng of a benefit or advantage to an agent for doing or
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forbearing, or having don e or forborne to do anything in relation to his
principal's afairs or business;!49 b) the use of documents by an agent or
another person relating to the business of the agent's principal when the
document is false, erroneous or defective in any material particular, and
which is intended to mislead the principal;lso and c) the obtaining or
attempting to obtain by a public officer an advantage without a lawful or an
inadequate consideration from a person who he has reason to believ has been,
or is likely to be concerned in any matter or transaction with him in his
capacity as a public officer. 151 The wording of all the offences is broad enough
to cover a wide variety of attempts at or transactions of official corruption.
The last offence is particularly broad, and no illegal action as such needs to be
proved. IS2
The Act also includes the 1970 amendments to the now repealed Ordinance
referred to earlier. A public officer can be required by an authorisation of the
President or the Attorney-General to give an account of all or a class of
property which he has in his possession or has had at any time while he was a
public officer, and he may also be required to give an explanation of how he
acquired it. Failure to give answers to or give false answers constitutes an
offence. ls3 The Attorney-General has pO\vers also to cause an examination of
the bank account of a public officer if h.e considers that such an examination
is likely to reveal the commission of corruption. IS4 The Director of Public
Prosecutions can authorise the search of a person or premises if he thinks that
goods corruptly obtained are stored there. ISO If any of these activities reveals
that the public officer has or has had in his possession property which he
"'may reasonably be suspected of having corruptly acquired", a presumption
of his guilt arises. Uniess he satisfies the court that he did not acquire the
property corruptly, he is convicted of corruption, and may be sentenced up to
five years. IS6 The Act creates a presuption of guilt also in prosecutions for the
first of the three offences discussed above, (i.e., of obtaining or solicting or
giving or offering of an advantage), when it is proved that "a- (0)'a-"aoe a$
of giving or offering of an advantage), when it is proved that "anyadvantage
has been offered, promised or given to, or solicited, accepted or obtained or
agreed to be accepted or obtained by a public officer by or from a specified
authority" 157 (presumably even if the authority is not the one in which he is
C'mployed). In other words the law presumes the guilty intention from a mere
act. ThC' Act also established special rules of evidence in any prosecution
under it, to the extent that when an accused is found in possession of or is
shown to have had in his possession property or money the value of which is
disproportionate to his known sources of income, and for which he is unable
to givC' a satisfactory account, the court may regard that as corroborating any
other C'vidence of corruption ls8
As part of the general drive to exact higher accountability from public
officers, an amenclment was passecl to the Penal Cocle in 1970 which creates
the offence of causing economic loss to the government or a parastatal. 1S9 An
employee of a specifiecl authority (which term inclucles the parastataI sector)
is guilty of an offence for which he can be imprisonecl for up to two years if
"by any wilful act or omission, or by his negligence or misconduct, or by any
reason of his failure to take reasonable care or to discharge his c1uties in a
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reasonable manner, causes his employer to suffer a pecuniary loss or causes
any damage to any property owned by or in the possession of his employer".
The amendment covers loss caused even before the amendment came into
effect. If a person is convicted, he may be ordered by the court to pay
compensation to the employer of an amount up to the amount of the loss.
These legislative initiatives have considerably broadened the reach of the
criminal law. They represent departures from what have been regarded as
fundamental pre-requisites of criminalliability and procedure: that no one is
guilty of a criminal offence uniess he has had an intent to commit the wrong
(mere negligence does not suffice), that an act which was not a criminal
offence when it was performed should not be made an offence retroactively,
and that the onus of proof of the commission of an offence (both the mens rea
and the actus reus) should lie on the prosecution. The serious risk to which
these laws can put innocent persons is recognised in the provisions that
prosecutions for most of the offences can only be carried out under the
permission of the Director of Public Prosecutions. 160 The retroactive
application of the offences of corruption may be justified on some moral
grounds, but it is much harder to make a case for making mere negligence an
offence and making it an offence retroactively. The government has
promoted these amendments because it considers the problems of corruption
and public waste serious, as indeed they are. As property and the management
of enterprises move into the public sector, one cannot rely on privately
initiated civillaw action to protect property or ensure efficient management.
The corrollary of the "publicisation" of property and economic management
is not that the civillaw should be "criminalised". Better administrative and
accounting practices and greater use of the civillaw process can achieve more
than can be achieved through an occasional prosecution under these wide
provisions. The government has reduced procedural safeguards in part
because many of these offences are inherently difficult to prove, and also
because prosecutions have as a rule been weak. The supply of legal skills
avialable to the government for prosecutions has until recently been limited
both in number and quaiity, and the government has generally been unable
to use the legal process as an effective instrument of deterence and
punishment.
Corruption and waste persist, and it is not surprising that there are
frequent calls for further relaxation of the law. It is probable that the
consequence will be that law is applied more and more "administrativeiy"
rather than judicially; that short cuts are made in court procedures; that
increasing powers are given for investigatory activities;161 and even that resort
will be had to administrative measures, unsanctioned by or even contrary to
the law. The President has used the Preventive Detention Act, enacted to deal
with political subversion, to lock up people suspected of corruption. 162 The
Prime Minister has imposed penalties in the form of dismissai from public
service or cuts in salary on senior officials of the public enterprises for
"inefficiency", without any legal justification. These developments pose
serious problems for the integrity and the future effectiveness of the legal
process and the legal system. 163
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Controi over controllers: democratic checks
over the public sector
The increasing legislative and administrative powers available to the
government to direct and controI the affairs of the public enterprises and its
personnel raises another dimension of control: who controIs the controllers?
What is the nature and measure of democratic controI over the governmental
regulation of the public sector, and over the public sector itse1f? The
establishment of the public economic sector has resulted in the shift of
significant power from the private sector, as weIl as the creation of new
powers. What political accountability is there over these powers? The
increased powers of the government over the public sector may not lead to
increased accountability if the government leaders and bureaucrats
themselves are not responsible to a democratic body, or if the interests and
outlooks of bureaucrats and public enterprise managers are so intertwined or
identical that one group has neither the will nor the ability to controI the
other.
The legislative provisions assume that public controI would be exercised
through Parliament. The Public Corporations Act provides that the accounts
of the corporations have to be prepared and audited annually, and presented
to the minister for submission to the National Assembly.164 This provision
does not apply to all corporations, e.g., the new investment banks, although
their accounts have to be published. In relation to certain corporations, there
is the additional requirement of an annual report. These are intended to
provide the basis for parliamentary scrutiny. Normally, the submission of the
accounts and reports should be the occasion for a debate. In practice, this
occurs rarely. Accounts are seldom presented on time. 165 It has been more
usual for the Assembly to have a debate on the corporation when legislation
to amend its charter is presented, and the Corporations Act, which enables the
President to bypass the Assembly now, would mean that there are fewer
formaloccasions when there would be an opportunity for debate. Similarly,
the organisation of government loans and subventions through the
investment banks, rather than through direct appropriations, would mean
less parliamentary scrutiny. All these developments would indicate an even
smaller role of the National Assembly, which has never been very energetic in
its scrutiny over state corporations. The highly technical nature of much of
the legislation about the public sector reduces possibilities of meaningful
scrutiny or debate by the members.
On the other hand, however, there are certain factors which suggest that the
Assembly may concern itself more with the affairs of the corporations. The
corporations are now beginning to play a key role in the economic life of the
country, and their operations touch the common man at various pointsinc1uding what he has to pay for basic commodities and whether he can even
obtain these. Inevitably, the malfunctioning of institutions for the
distribution of basic food stuffs, the importation of essential medical and
other supplies, is going to affect the common man adversely, and to lead to
discontent with these institutions. It is equally likely that this discontent is
going to be reflected in the Assembly. There is evidence to suggest that as the
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activities of the corporations extend in their range and affeet the lives of
ordinary people more and more directly, the Assembly would move to greater
scrutiny over them. Early in 1972, it set up a special commiuee to investigate
the functioning of the STC, which reported in strongly critical terms, and
made recommendations for its reorganisation.
The STC had been run most inefficiently; had imported certain
commodities in supplies large enough to last ten years; had failed to order
some essentiai items; the distribution system was weak; and it had opera ted
for two years without a balance sheet. As shortages of essentiai goods were
experienced by the public, there was considerable criticism of the STC, and
the National Assembly set up a commiuee of its own to investigate the
mauer-a rare event in the legislative history of Tanzania. The report was
influential, and led to the reorganisation of import and distribution
system,166 and to the abolition of the STC. 167 However, the promise of
parliamentary controi implicit in this initiative has not been realised, and
given the Tanzanian political system, it is unlikely that the National
Assembly will play the role of watch-dog over the public sector or the
government's conduet of the public sector.
To an extent, the diminution of the importance of the Assembly resulted
from the increasing role ascribed to the Party. We have noted that the Party
has been proc1aimed as the supreme body in the country, and that it does not
consider that its functions are exhausted by the enunciation of policy. In the
Guidelines of 1971, it commiued itself to agreater supervisory role over
governmental and public sector activities, in an auempt to enSUl'e that its
policies are in fact carried ou t. Il has inereased its own staff dealing with
economic affairs, and restructured its commiuee system in order to do so. It
remains to see how far the Party will succeed in exacting accountability from
the government and the public sector. Ils deliberations are seldom public,
which makes it difficult to assess its effectiveness in this regard.
Apart from these political controls, the newspapers have occasionally
investigated and eriticised the public sector. The critical writing has come
generaliy from a few scholars based at the University of Dar es Salaam. The
University eritics have been the most persistent eritics. The most radical form
of criticism has already been touched on in this and the first chapter: that
public enterprises were used by the African peuy bourgeoisie to eliminate
Asians and Europeans from the economic sectors, not for the good of the
nation, but for its own aggrandisement, and that the policies pursued
through them have the purpose to enhance the social and economic benefits
to this group. Some other criticism has focussed on the linkages that public
enterprise engenders between the local economy and the international
capital. 168 Others have discussed the inefficiency and lack of socialist
planning within and in relation to the public sector. 169 While much of this
criticism is tolerated (and occasionally even encouraged) there is considerable
secrecy about the affairs of the public enterprises (as indeed about much of
government policy and adminisu'ation). Precise information is difficult to
come by, especially since the late sixties when the public sector began to come
under heavy attack. In the absence of relevant information, it is difficult to
assess the policies and performance of the public enterprises, and it is
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significant that a great deal of the debate has been at a general rather than a
particular level, that it is not dear how far one can generalise from a few case
studies, that a reliable overall picture has not emerged, and that the policy
assumptions of the criticism are often not made explicit. There is need for
more information and a debate where issues are dearly delineated and joined.
A discussion of political, democratic controi over the government and the
public sector can be realistic and meaningful only if it is situated in the
politico-constitutional system of the country, a task beyond the scope of this
chapter, although some of the constituent elements of the system have been
mentioned.

Public enterprise and the legal system
The establishment, regulation and controi of the public economic sector have
led to considerable legislative activity. A large body of law has grown up. And
yet we have seen that regulation and controi through the law has been only
partially successful, that resort has often been had to extra-legal, administrative, and sometimes plainly unlawful means. We have seen instances where
the practice has not conformed to the law, and has indeed been against the
express terms of the law. At other times we have seen the attempts of the law to
catch up with evolving practice. Again, we have seen activities and controi
not contempiated in the law at all. On the whole, however, we have seen that
the concern with legal forms has not been abandoned. This is more evident in
the public economic sector than in some other areas of national life. Therole
of the law in the functioning of the corporations is more extensive than it is in
some other important areas, like agricultural development. The explanation
lies in various factors. In the areas where the corporations now operate, there
was an extensive regulation by law previously; an elaborate code for
corporations and other business organisations; strict rules about financial
appropriations, etc. In order to ensure that the operations of the corporations
and their agencies were not actually illegal, the repeal or amendments of laws
was necessary. The finances and operations of the corporations touch on
foreign investors, or credits provided by foreign agencies. These relationships
are regulated through legal instruments and emphasise the need to ensure
that the relevant rules of law are suitably and dearly amended, and adhered
to. The third reason is that the law is seen to provide an element of discipline
which is important when huge investments are made and mistakes can be
costly. The law can be used to minimise deviations from the general rule or
standard.
Even in the area of public corporations, nevertheless, there are signs of an
ambiguity towards laws and the legal system. We have noted thatin theearly
days, reliance was placed on the intuition and good sense of particular
persons as managers. In so far as general standards are created it is through
refinements of the ideology and the political process. I would suggest that
there are three basic reasons for the ambiguity. The leadership by the Party
means that basic rules are enunciated through the political process and in the
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politicalrather than the legal rhetoric. The leaders of the Party are happy in
the language of moral norms and ethics, not in that of regulations and
administration. There is emphasis on internalisation of the norms. The
second reason, which is more relevant to an explanation of the attitude of the
Government, is an anxiety at the unpredictability of the results through the
legal process. The underlying principles and procedures of the legal system
are among the state institutions in Tanzania to undergo the least change since
independence. The independence of the courts has been maintained, and the
adversary system as weil, so that the availability of legal skills is considered to
be one of the key factors determining the success of the litigation. The controI
by the executive over and through the legal system is perceived to be less
effective than over the administrative process, and produces the tendency
towards either moving the matters in question to the administrative sector or
altering the balance in the legal process. We have seen instances of bothcontroI through administrative devices, and shifting the onus of proof, and
lessening the burden of proof through the concept of the crime of "economic"
neligence. The tension between the legal and the extra-legal is becoming a
characteristic of the Tanzania system.
The third reason is connected with the second. Although judicial
institutions have played little role in the determination or application of any
key decisions in relation to the public sector, there is an impatience with
detailed rules and procedures. Either because of this impatience or the
inability to plan ahead sufficiently, there is a clear departure away from
general rules of conduct to grants of broad disCl'etion to the government. It is
clear that broad discretionary powers are important when it comes to the
management of the economy, specially if the intention is to move away from
private sector oriented economy. But the question is: what should be the
nature of this discretion? In whom should it be vested? What discretionary
powers should be ves ted in which bodies-what should be their distribution
vertically and horizontally? There is little evidence that serious thought has
been given to this question. The trend has been towards a concentration of
power in the civil service bureaucracy, and away from the public enterprises.
While it would not be accurate to say that law has quite dissolved in
administration, the trend is in that direction: the making, applying and
adjudication of rules are all increasingly being vested in the government,
leaving less and less for the National Assembly on the one hand, and the
courts, on the other. The bringing under administrative regulation of more
and more institutions provides a furtheI' opportunity for resort to change
outside the legal system. The ability of the Government to issue directions to
the paras ta tals means, for example, that important changes in industrial
relations are made through administrative directives rather than directly
through the law.
Partly because recourse is so often made to the extra-legal, the changes in
the laws and the legal system tend to be ad hoc and piecemea1. The reliance on
the powers of the ministers to alter the provisions of the Companies
Ordinance, and of the President in relation to the reorganisation of the
corporations, results not only in the blurring of the distinctions between the
administrative and legislative powers and processes, but encourages "ad
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hocism" in legal change. If the law is to be used to im pose discipline. such
"ad hocism" IS dearly counterproductive, whatever the shorHerm gains.
That a trend towards the imposition of discipline through the law is
emerging is likely. The use of the law to attack corruption and theft, and the
new financial legislatian, are signs. It seems dear that with the emergence
and identification of the key influence of financial stringencies, a way has
been opened for contro!' The law has been used to build on controi through
financial conu·o!. In so far as there is a trend, it provides same insights inta
the limits of the law. The law was used for nationalisation, when the
consensus on that was dear. The law was pOOl' and ineffective in regulating
the corporations, because (a) there was no deal' consensus on what the
principles should be, and (b) the law was unable ta build on key factars which
influenced the pattern of corporation activity. In a period of rapid changes,
the element of stability that the law pre-supposes is missing, and reduces its
effectiveness. Once the goals become defined, the law can proceed to
institutionalise them. Another limitation arises from the lack of "supporting
infrastructure". The law sets out relationships, but these relationships do not
become effective uniess the various parties can make good their daims. As
long as the ministries were understaffed and lacked persons with the technical
skilIs, and the corporations were betterendowed in this respect, no numberof
directives were going ta be effective. In the absence of a distribution of
reources which enables the effectuation of relationships in which the forms of
influence are broad and subtie, there is a tendency to rely on more dearly
outright forms of domination.
We may briefly review the impact of the organisation of the legal services
for the public secLOr on the legal system and the profession. There are three
changes of significance. First, the marshalling of lawyers in the TLC means
that the influence of lawyers on policy-making must dedine. Second, the
amendment of the Advocates Act whereby lawyers from the TLC practise
without being called to the Bar means that the social and professionaI
distance between the private practitioner and the government attorney will
widen. As an accident of histary, the government lawyers have tended to be
less skilled and experienced than the private ones, and to block the access of
the corporation to the latter may mean further tinkering of the law to tilt it in
favour of the corporation. It also means the weakening of the legal profession
as a professionai group, and the continuation of the division between the
"immigrant private practitioner" and the black government attorney. The
third is even more radica!. The establishment of the TLC was followed by the
nationalisatian of ren ted property in 1971. At one stroke, the major source of
income for man y private lawyers-land transactions-was removed. There
was an exodus of the private practitioners from the country. The effect was
perhaps felt most strongly in the criminal law area, for it was no longer
possible to find lawyers in smaller urban centres to assign dock briefs to,
when the judge felt that the accused ought to have legal aid. Either the
procedures of the adversary system have to be abandoned in favour of the
inquisiLOrial, or same form of public defenders' office has to be instituted,
thus accelerating the pace towards the total nationalisatian of the legal
profession. In either event, the change will be momentous.
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It is obviously too early to assess the impact on the legal system of public
enterprise, and the other way round. The contours of both the public sector
and the legal system have been changing rapidly. The law has tried to catch
up with the evolving economic realities; its own infiuence on the operation of
public enterprise is more subtie and difficult to detect and assess. What is clear
is that the pre-independence legal system was inappropriate for the kind of
economic system that has been established in Tanzania. There have been a
series of changes in the law to cope with the problems, so that the nature of the
legal system is now different from that ten years aga. These changes do not,
however, add up to a new pattern. The old and the new live side by side in
disharmony. At best one can say that same trends are emerging: the
unimportance of form, with the growth of common, general or specific rules
about "parastatais"; increasing administrative controis over the economy;
the importance of discretionary power; the role of the financial regulations;
the merging of the bureaucratic and enterpreneurial groups, etc. If the trends
continue, they may indicate the basis of a new "codification" of the law. On
the other hand, this partial and admittedly impressionistic survey shows that
the basis is not a promising on e, for the public sector still remains outside any
real regulation and control, there is dearth of policy and administrative
disCl'etion can never be a proper substitute for it, and the public sector is
wasteful and inefficient.

Notes
I. There are various defi nitions of aparastatal. "Vhen the Standing Commiltee on Parastatals
was established in 1967 (which is discussed below), aparastatalwas defined in the administrative
order selting it up as:
An institution, organization or agency which is whoIlyor mainly financed orowned and
controlled by the Governmenl. The criterion of such public elllerprises would be
ownership by the Government of 50 per cent or more of the capital shares, OJ' other forms
of governmelllal participation and effeclive influence in all Ihe mai n aspeCls of
managemelll of the enlerprise. (General Notice 1976 of 1967.)
The first time thaI the term was used in legislation was in the order establishing the Legal
Corporalion, as follows:
(a) a body corporate established by or under any written law olher than-(i) a company
incorporated under lhe Companies Ordinance; (ii) a body corporale established by or
under any Act of the Community; (iii) a Local Authority.
(b) any company regislered under the Companies Ordinance, nOL less than fifty per
centLlIll of the issued share capital of which is owned by the Governmelll, a Local
AlIthori ly or any paras ta tal organization or, where the company is limited by glIaranlee, a
company in respect of which the amoulll thaI the Governmelll, a Local AuthorilY or a
parastatai organiz.ation which is a member of such company has undertaken to
conlribllte intheevelll of the company being wound up is nOL less lhan fifly percelllum of
lhe aggregate amount which all members have undertaken to cOlllribule; and references
in Ihis paragraph 10 a paraslalaI organization inc1l1de reference to any such company.
(c) any body of persons, ",helher corporale or lInincorporate, which is designa led by lhe
Minister by Notice in lhe Gazette lO be a paraslalaI organizalion for lhe purposes of this
Order. (G.N. 32/1971.)
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Since then the term has been defined and used in many laws which have the effect of
establishing the same set of rules and regulations for various public"institutions, regardless of the
precise fonn and status.
This paper is concerned with national industrial and commercial enterprises. II does not deal
with the social service type corporations, public enterprises at the district level (incorporated as
provided under the District Corporations Act, no. 16 of 1973), or public enterprises in Zanzibar.
2. The debate can be traced to a paper by LG. Shivji, "Tanzania: The Silent Class Struggle",
written in 1970. The paper with various commentaries on it was published in 1973 as TheSilent
Class Struggle, Dar es Salaam. Shivji's recent book, Class Struggles in Tanzania, 1976, London, .
contimles and elaborates his eariier themes that the state in Tanzania has been used by the
African petty bourgeoisie to e!iminate the economically stronger Asian and European
commllnities and to en trench itself in power, for its own benerit. The Shivji thesis has been
inflllential among certain academic critics of Tanzania. For a left wing position on the question
different from Shivji's, see JS. Saul, "The State in Post-Colonial Societies-Tanzania",
~lilihand and SaviIle (ed.), The Socialist Register 1974, London, EJ1'l. See also R.H. Green
"Towards Ujamaa and Kujitegemea: Income Distribution and Absolute Poverty Eradication
Aspects of the Tanzania Transition to Socialism", LD.S. Discussion Paper, no. 66 of 1974
(Sussex).
The official ideology of Tanzania is best gathered from the published speeches and pamphlets
of President Julius Nyerere.
3. For an elaboration of the sense in which I use the tenn "legal system", see my article, "Notes
Towards a Theory of Law and Ideology: Tanzanian Perspectives", East African Law journal,
1975.
4. }\frican Agriculturai Producls (Controi and Marketing) Ordinance, cap. 284, repealed and
replaced by the Agricultural Products (Controi and Marketing) Act, 1962, cap. 486.
S. See The Economic Development of Tanganyika, Baltimore, 1961 (IBRD report) pp. 241-42
for details of government holdings in 1960.
6·. The Tanganyika Deve!opment Corporation Act, 1962.
7. IBRD repor!, pp. 241-44.
8. Tanganyika !ndustrial Development (Arthur D. Little, 1961).
9. Hansard, S June, 1962 (cols 26-30).
10. Five-Year Plan for Economic and Social Development 1st july 1964-30 june 1969, Dar es
Salaam 1964. See PresidentiaI CirCltlar no. S of 1964, "Reorganisation of the Tanganyika
Deve!opment Corporation/Tanganyika Agricuiturai Corporation". The changes were
implemented by the Tanganyika Development Corporation (Amendment) Act, 1964,
II. The 1962 Act had stated that in "carrying on its business the corporation shall haveregard
to the economic and commercial merits of any undertaking it promotes, finances, develops,
manages or assists" (see. 4 (2)). The 1964 Act added"and the Corporation shall use its best
endeavours to secure that its business as a wl10Ie is carried on at a net profit, takingone year with
another" (see. 6).
12. Arusha Declaration, 1967, Dar es Salaam.
13. National Bank of Commerce (Establishment and Vesting of Assets and LiabiIities) Act,
1967. For accounts of the nationalisations in Tanzania, see A.W. Bradley, "Legal Aspects of
Nationalisation Laws in Tanzania" 3 E.AL.]. (1967) pp. 149-6; s.c. Jain, "NationaIisation in
Tanzania: Some Legal Aspects", Africa Quarterly, Vol. 9 (1969) pp. I4 I -148; D.O. Nsereko, "The
Tanzania Nationalisation Laws" 3 E.A.L.R. (1970) pp. l-t3; c.J. Dias, "Tanzanian
Nationalisations", Comdl joumal of 1ntemational Law, Fall 1970.
14.Insurance(Vestingof Interests and Regulations) Act, 1967.
IS. National Agricultural Products Board (Vesting of Interests) Act, 1967.
Hi. State Trading Corporation (Establishment and Vesting of Interests) Act, 1967.
17. The govertlll1ent was authorized to acquire shares by the Industrial Shares (Acquisition)
Act,I967.
18. Tanganyika Sisal Corporation (Establishment and Vesting of Interests) Act, 1967.
19. Second Five- Year Plan for Economic and Social Development, Vol. I, Dar es Salaam, 1969,
p.3.
20. Ibid. jl. 68.
21. See LG. Shivji, The Silen t Class Struggle, op.cit., T.B. Mushi, "The Problems and
Prospects of the Public Sector in Tanzania", Rasilimaii, Vol. S (Jan. 1976), pp. 9-13.
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22. Op.cit., p. 75.
23. Presidentiai Circular no. 2 of 1969, Ralionalisatioll of Paras/atal Organisaliolls.
24. Treasury Regisu'ar Ordinance, cap. 418.
25. Among others, by President Nyerere, "Productive and commercial organisations cannot be
run on the same lines as a government department, although they musttake public interests into
full account. Greater flexibility of organisation and day-to-day administration is essemia! if real
service is to be given to the people by the public sector of the economy. Further, these are not
"spending organisations"; they prov ide goods and services in return for payment, and in all
circumstanees they must not only pay their own way but also take part in capital creation ", Pres.
eir. no 2/1969.
26. G.N. 89 of 1969, see. 4 (a).
27. G.N. 90 of 1969, see. 4 (a). See also the Tanzania Tourist Corporation (Est.) Order, G.N. 91
of 1969, see. 4 (c).
28. See the Anllual Plans, 1971 to 1974, Dar es Salaam.
29. See, for example, A. Coulson, "The SIDA Silo Project: A Case Study", Rasilimali (Jan
1973) pp. 16-18.
30. Thus the decision to set up a tyre factory was made by the President in the form of
instructions to the I .D.C. (Information from an official of the N.D.C.). The decision to transfer
the location of the fertiliser factory from Dar es Salaam to Tanga was made by the government.
(George Kahama, then general manager of the N.D.C., in The Stalldard 29 June 1971).
31. See, e.g., K.E. Svendsen, "Decision-making in the National Development Corporation",
reprinted in L. Cliffeand ].S. Sau! (eds.), Socialism in TallZania, 1973, Nairobi, Vol. 2, pp. 89-96.
32. For the binding effeel of English court decisions in Tanzania, see G.F.A. Sawyerr and].
Hiller, Precedent iII East Africa, 1971, Dar es Salaam; and Sir Charles Newbold, "The Value of
Precedents Arising from Cases Decided in East Africa as Compared with Those Decided in
England", E.AL.R. Vol 2 (1969), pp. 1-10. For the relevance of English decisions in company
law in East Africa, see Katende, Chesterman, Thomas and Mann, The Law of Associations,
Nairobi 1976.
33 . .J. Katende, "Company Law in East Africa: Present and Future", E.A.L.R. Vol2 (1969) pp.
135-ln
34. s. 3.
35. ss. 2 and 8. Such companies were ineiuded in the defin ition of a "statutory corporation" by
the Written Laws (i'vIiscell. Amend.) An, 1974.
36. s. 8.
37. s. 8 (6).
38. \Vritten Laws (Miscell. Amend.) Act. 1974.
39. s. 3 (l) Companies' Ordinance.
40. s. 29.
'II. e.g. Insurance (Vesting of Interests and Regulation) Act, 1967, S. 4; State Trading
(Establishmem and Vesting of Interest) Act, 1967, s. 21.
42. e.g. under the Sisal Corporation Act, 1967 or under the Industrial Shares (Acquisition) Act,
1967.
43. STC Act. ss. 18-19; NAPB Act (1967), ss. 13 and 14.
44. s. 20.
45. STC Act, s. 19 (b); NAPB Act (1967), s. !4 (I) (b).
46. Ind. Shares (Acq.) Act, s. S.
47. STC Act, s. 20; NAPB Act (1967) s. 15.
48. NAPB (Vestingof Imerests) Amend. Act, 1967. s. 21 (a) and (b); STC(Est. and Vest.) Amend.
An, 1967, s. 24 (A) and (B).
49. Written Laws (Miscell. Amend.) Act, 1969.
SO. The new senion (331 B) in the Companies Ordinance. A furthcr amendmem in 1970 made
e!ear that a subsidiary could become the sole mcmber of a company, Written Laws (Miscell.
Amend.) Act, 1970.
51. The new section 331 C. We mayaiso note that thc District Development Corporations,
whid1 are companies under the Ordinance, can be dissolved by order of the minister for regional
administration, or in the absence of such an appointment, by the Prime Minister, s. Il.
52. s. 33\ C (2) (c).
.')3. s. 33 J C (B) (3).
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'J4. Written Laws (Miscell. Amend.) Act, 1971 (which provision becomes s. 13 (~) of the
Onlinance).
'J'J. Written Laws (Amend.) Act, 1969 (now s. ,l,llD of the Ordinance).
'J6. Ibid., now s. 3'1l E.
'J7. Written Laws (Amendment) Act. 1970.
'JS. Companies Ordinance (Amend) Bill.
'J9. See Yash (;hai, Refleetion on Law and Economie Integration in East Africa, 1976,
Uppsala; Dharam Ghai, "State Trading and Regional Economi Integration: The East African
Experience", Journal of Common Marl1et Studies, Vol. XII, no. 3 (1974), pp. 296-318.
60. s. 16, Treaty for East African Cooperation, 1967.
61. In his budget speech (14 J une 1967) the Minister of Finance stated, "Government is
absolutely cletermined that those enterprises shall run on clear commercial principles, where no
wastage of any kind will be acceptable and where service ancl procluction must meet the true
needs of users and consumers". Hl' also said, "From the Treasury point of view, a very dose
cooperation with the NDC at arespectable distance is a recipe for the continued good health of
the nation's economy".
62. The Tanganyika Development Corporation Act, 1962, amended by the Tanganyika
Development Corporation (Amenclment) Act, 1964.
63. NBC (Est. and Vesting of Assets ancl Liabilities) Act, 1967, s. 4 (I).
64. STC (Est. ancl Vesting of Interests) Act, 1967, s. 4 (\) (b) ancl (c).
6'J. Insurance (Vest. of Interests and Reg.) Act, 1967, s. 7 (a). s. 7 (b) prohibits discrimination.
66. For an anount of the policy and operation of the NBC see an artide by A..J. Nsekela, its
fonner chairman ancl managing clirector, "The Public Enterprise as an Instrument of Economic
Development in Tanzania" in G. Ruhumbika (ed.), Towards Ujamaa, 1974, Nairobi.
67 . .J. Loxley, "Principles of Financial Management in Capitaiist and Socialist Economies",
Rasilimali, January 1973, Dar es Salaam, p. 15.
6S. For an examination of the activities of the NIC, see LG. Shivji, "Insurance ancl
Development", Vol. 3. No. 2, E.AL.R., pp. 143-173.
69. The Permanent Labour Tribunal is requirecl to take the following factors, insofar as they
may be relevant:
(i) the neecl to maintain a high level of clomestic capital accumulation with a view to
increasing the rate of economic growth ancl to providing greater employment
opportunities;
(ii) the need to maintain and expand the level of employment;
(iii) the need to develop payment-by-result schemes, or other wage incentive structures,
which will induce an employee to make greater e[[ort and relate increases in
remuneration to improvements in labour procluctivity;
(iv) the need to prevent gains in the wages of employees from being affected adversely by
unnecessary and unjustifiecl price increases;
(v) the need to preserve ancl promote the competitive position of local products in the
clomestic market as weil as in the overseas markets;
(vi) the neecl to establish and maintain reasonable differentials in rewarcls between
clifferent categories of skilIs ancl levels of responsibility;
(vii) the need for the United Republic to maintain a favourable balance of trade ancl
balance of payments;
(viii) the neecl to ensure the continued ability of Government to finance clevelopment
programmes ancl recurrent expenditure in the public sector;
(ix) the neecl to maintain a fair relation between the incomes of clifferent sectors of the
community; ancl
(x) such other factors as the Presiclent may specify in directives which he may, from time
to time, issue to the chainnan. (Permanent Labour Tribunal Act, 1967, s. 22 (e)).
The Regulation of Prices Act, 1973, provides that in determining the price structure of any
goocls or services, the Price Commission shall have regard to:
(a) the commodities ancl services essentiai to the community;
(b) the need to avoid undull' rapicl or frequent variations in prices;
(c) the neecl to preserve ancl promote the competitive position of local proclucts in the
clomestic market as weil as in foreign markets;
(d) the neecl to prevent the income of peasants ancl workers in the Unitecl Republic from
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being affected adversely by unnesessary ancl unjustified price increases;
(e) the neecl to maintain fair relationships among the incomes of different sectors of the
community;
(f) the neecl to ensure the continued ability of the Government to finance development
programmes ancl reClIrrent expenditure;
(g) the need to prov ide circumstances uncler which local manufacturing, processing and
service industries are able to maintain efficiency ancl expand their business;
(h) the need to provide cil'Umstances conclucive to a healthy and orderly development of
trade and commerce in rural as weil as urban areas;
(i) such guide lines as to margins or otherwise as the Minister may, from time to time
issue. (s. 12 (l)).
70. As a general rale the chairman of a Corporation is appointed by the President and other
members by the relevant minister, e.g., s. 5 of the NDC (Establishment) Order, 1969.
71. Svendsen, op.ci!., (note 31); P.c. Packare!, "Management and Contral of ParastataI
Organisations", in Towards Socialist Planning, 1972, Dar es Salaam. The Standing Committee
on Parastatals (SCOPO) addresses its directives to the managers of the corporations for
implementation.
72. S. 6 of the Public Corporation Act empowers the Presiclent to give to the Board of Directors
or any other person entrusted with the management of the corporation, directives of a general or
specific character as to the exercise and performance by such board or such person of their or his
functions. The power of giving directives can be delegated to a minister (s. II (2)) or a public
officer (Written Laws (Miscell. Amend.) Act, 1971).
In the earlier legislation on public corporations, (e.g. the NDC Acts of 1972 ancl1975) there was
provision only for general directives.
73. j. Loxley, "Financial Planningand ControI in Tanzania", in Towards Socia list Planning,
op.ci!., p. 62.
74. NBC Act, s. 16.
75. STC Act, s. 25.
76. National Industries (Licensing and Registration) Act, 1967.
77. Much of this part is based on my article "Notes Towards a Theory of Law and Ideology:
Tanzanian Perspectives", op.ci!. (note 3).
78. Interim Constittllion of Tanzania (Amend.) Act, 1975.
79. Daily News, 9/8/1972.
80. Daily News, 30/3/1973.
81. PresidentiaI Circular, I of 1970, The Establishment of Workers Councils, EXectltive
CommiUees and Boards of Direclors.
82. The Security of Employment Act, 1964.
83. See H. Mapolu, "The Organisation and Panicipation of vVorkers in Tanzania", The
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Multinational Corporations and
Development:
The Case of the Rubber Industry In Ghana*

I. Introduction
A public enterprise sometimes starts fram the nationalisation of private
assets. It may initially take the form of a joint ven ture, or be coupled with a
management contract, but is often intended to lead to full state ownership
and con tro!' Occasionally, however, a public enterprise in the form of ajoint
ven ture may start the process of de-nationalisation, so that the previously full
state ownership and contl'ol are then shared with a private party, generally a
multinational corporation. A study of this phenomenon is worth while, for
whether it leads to full private ownership and contral or not, it shows at best
ambiguities towards the public sector, and also brings out the many sidedness
of public enterprise.
It is a fundamental law of the development of capital that its organic
composition tends to increase, that is, with improvements in the technical
basis of production, capitalist enterprises, in order to remain competitive, are
driven to invest increasingly larger amounts of money in plant, machinery
and raw materials, and to do so at an acce1erating rate, without a
proportionate inerease in employed labour. This drive to expand the
technical base of production under capitaIism has historically resulted in the
inereasing concentration of production in larger units, the centralisation of
capital in fewer hands and a general tendency for the average rate of profit on
invested capital to fal!. These tendencies to monopolyand deereasing
profitability are the basic contradictions of the capitalist mode of production. l
Among the measures resorted to by capital to resolve these contradictions
was the export of capital to colonial and semi-colonial dependencies. The
change from the primacy of the export of commodities to that of the export of
capital by the leading industrial nations which was accentuated towards the
end of the nineteenth centUl'y was thus dictated by the objective requirements
of the development of the capitalist mode of production in the exporting
countries, and had the purpose of helping to counter the tendency fo the
average rate of profit to falP This was achieved by seeking investment under
• Owing 10 lhe exlreme difficullY of gelling al releval1l informalion, especially lhal under the
conlral of governmenl officia!s, this sludy has had to be based on as yet incomplete information.
The \'iews here expressed are lherefore highl)'. and unusuall)', provisional.

267

Akilagpa Sawyerr

conditions which ensured that invested capital yie1ded returns far in excess of
that recoverable on the average in its home country. Investment in colonial
countries where, due to the relative backwardness of production, the organic
composition of capital was lower, and where wages could be kept to the
minimum by the naked exercise of the power of the colonial state, ensured the
recovery of such "super-profits".
As important as this quest for higher profit, was the concern to invest in
such fields as would complement production in the home country. Thus
colonial investment was historically concentrated in the production of food
and industrial raw materials. Cheap labour ensured that these products were
imported cheap by the home countries. There, cheap food had the effect of
holding down the cost of living, and helping to keep the wages of the workers
low, thereby tending to keep the profitability of invested capital up. Further,
cheap raw materials helped cheapen the cost of constant capital, thereby
tending to counter the tendency noted above for the organic composition of
capital to rise causing profitability to drop.
Thus the objective basis for this investment dictated its function and
the areas of concentration within the dependencies. It encouraged the
opening up of the dependencies by the creation of such infra-structural
facilities as railways, harbours, and roads, in order to bring within
exploitable reach the food and raw materials needed by metropolitan
industry. It also constituted these dependencies into markets for the products
of such industry. This set in train the breaking up of local economic
formations and the integration of the leading sectors into the expanding
capitalist order, thereby internationalising the capitalist mode of production.
But the systematic extraction of surplus from the colonies prevented the
accumulation of local capital and therefore the possibility of independent
development there.
The impact of the introduction of outside capital, finance capita!, on the
economies of the colonial territories was thus to disrupt their economies,
ereate a re1ationship of dependence between the metropolitan centres and the
periphery, and ensure the extraction of colonial super-profits. This it was
that set the economies of the periphery on a trajectory of underdeve1opment.
This dialectical relationship between the spurt of production and
development in the metropoles and the contrasting despoliation and
underdevelopment in the periphery is now beyond dispute. We can only refer
the reader to the increasingly substantialliterature on the subject for detailed
documentation and argument. 3
The multinational corporation, the prime manifestation of the capital in
its monopoly phase, has been the main vehicle for the export of capita!. Its
activities therefore constitute the concrete operations of capita!. In what
follows it is proposed to focus narrowly on the activities of one such
corporation-Firestone Tire and Rubber Company of Ohio, U.S.A.-in one
underdeveloped country-Ghana. Specifical1y, the acquisition by Firestone
of controI over the operation of a Rubber Tyre Project set up in Ghana will be
examined with a view to ascertaining in the conerete:
a) the conditions in Ghana which provided the setting for this assertion of
domination, and
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b) the mechanics of controi over rubber production and the appropriation
of surplus values.
The relevance of this examination to the problem of industrial
development or the lack of it in the underdeveloped countries stands out
when it is realised that the rate and direction of economic development
depends on the manner in which surplus value is created, appropriated and
utilised. To the extent that such value is generated in an underdeveloped
country, is appropriated and is repatriated byamultinational corporation, to
that extent is the size of the resources available for productive investment in
that country reduced. But even such value as is not repatriated may be used in
a manner contrary to the true development needs of the country if it is at the'
disposal of a multinational corporation, which will invariably employ it to
advance ils world-wide interests.
In what follows we set out and discuss the terms and the impact of the
agreement by which the take-over of the rubber project was effected. This
agreement is set in its local con text by outlining the political and economic
conditions in Ghana at the time of its negotiation. It is then viewed against
the background of the general question of the extraction of colonial
monopoly super-profits by multi-national corporations and their domination of the economies of underdeveloped countries.

II. The Firestone agreement
By an agreement signed on September 2, 1967 between the Republic of Ghana
and Firestone Tire and Rubber Company of Akron, Ohio, the Ghana
Government handed over to the Company complete controi over the running
of a rubber project, consisting of a vast rubber plantation and a tyre factory,
set up as part of the programme for industrial development in the country. It
is proposed to exarnine this agreement in this section. In this examination a
brief sketch of the history of rubber production in Ghana will be followed by
an analysis of the main features of the agreement and some of its direct
consequences against the background of the political and economic
conditions under which it was concluded.
A. Antecedent Developments
Rubber being but a minor product, not much has been written about it in the
literature on the economy of Ghana. What little there is consists of essentially
statistical information scattered throughout the various surveys of the
economy. Same idea of the production situation can be obtained from Table 1
a and 1 b:
It is moreover reported that by the end of 1966 there were 6 factories
manufacturing such rubber products as mattresses, polythene foam, glues,
adhesives, slippers and canvas shoes (Handbook of Commerce and Induslry,
1967,80).
The picture that emerges is, one of substantiai importation of rubber, both
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Table l a. Value of imports of rubber (in [Gooo)

Crude (including synthetic and
reclaimed)
Manu[actured

1957

1958

1959

1960

1961

1962

1963

2155

1894

2127

2251

2458

117
2006

20
2133

Table l b. Value of exports of rubber (in [Gooo)

Crude (including synthetic and
reclaimecl)
Manu[acturecl

1957

1958

1959

1960

1961

1962

1963

45
3

58
31

79

71
6

67
23

58
21

73

4

3

(Culled from Statistical Yearbook, 1963, Tables Il8 and 119.)
erude and manufaetured, as against small-seale loeal produetion and
manufaeture for export. It is no part of our task to attempt any explanations
of the violen t fluetuations of the figures from year to year, nor to analyse the
relationshiP between imports and exports-our purpose here is simply to
emphasize the smalIness of seale of the whole enterprise and the heavy
dependenee on imports.
This situation, stemming as it did from small-holder produetion and
private manufaeture, was destined to be radieally altered by the setting up of a
large state-owned plantation eapable of produeing enough rubber to meet a
substantiai proportion of loeal needs, leaving something over for export.
This projeet was initiated in the mid-1950's with the aequisition of over
100,000 aeres of land around the Bonsaso area in the Western Region.
Planting proeeeded rapidly, and by the mid-1960's over 20,000 aeres had been
planted. 4 As rubber took 7-8 years to mature, it was not expeeted to be ready
for tapping before 1967, after whieh mature rubber would come under
tapping at the rate of 2,000 additional aeres eaeh year. 5
A little after the establishment of the plantation, plans were ini tia ted for
establishing a faetory that would use loeal rubber for the produetion of
rubber tyres. A contraet for the supply of maehinery and equipment for a
complete faetory was signed in 1961 between the Industrial Development
Corporation (I.D.C.) and Teehno-Export of Praha, Czeehoslovakia, within
the terms of an Agreement on Eeonomie Co-operation between Ghana and
Czeehoslovakia whieh provided for very easy repayment terms for Czeeh
loans. The main provisions of these agreements as later modified were:
I) [lO million eredit (for all projeets, not just this faetory);
II) interest at 2 1/2%;
III) repayment over a period of 7 years;
IV) repayment in Ghana eurreney ([G) to the extent that it is used to pay for
Czeeh purehases of Ghanaian goods, the balanee to be payable in convertible
eurreney;
V) 9 months training in tyre produetion teehniques for 12 Ghanaians; and
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VI) the provISlon of a Czech expert as Managing Director on a 3-year
contraet.
By the time of the coup d'etat in February 1966 6 all the machinery had been
delivered, the construction of the factory had started and was proceeding fast,
and a total sum of [350,640 had been expended on various aspects of the
project. Il was then anticipated that the factory building would be completed,
and the equipment installed ready for production by the end of 1967, when,
incidentally, the plantation would begin producing crude rubber.
The position at the time of the coup d'etat then was that there was a stateowned and state-controlled integrated rubber project for the manufaeture of
tyres and other rubber products. Though it would be necessary to import
some of the raw rubber initially, production on the state plantation was
expected to exceed the capacity of the factory in a matter of a few years, after
which there would be enough for the factory and for export.
The financial position was then far from gloomy. It was estimated that by
the end of 1965 the State Farms Corporation had spent [l 3/4 m. on the
plantation, and would need [lO 3/4 m. more over the next 14 years, bringing
total expenditures by 1979 to [l2 1/2 m. Projected revenue for this period was
expected to exceed this amount by 1980-the break-even year. It was
emphasised that if investment is speeded-up this break-even period could be
brought forward to 1974 or 1975, after which the Government's investment
would have been recovered, surpluses being thereafter pure profit.
It should be stressed that these projections were made for the plantation
only, and did not include the admittedly more profitable factory. Clearly if
the two were taken together as an integrated whole the break-even year was
more than likely to be hastened by 2 or 3 more years. It is therefore not
unreasonable to suggest that arealistic assessment of the rubber project at the
time of the coup d'etat was that given adequate and timely investment, the
state stood to own and control absolutely an integrated rubber projecl, the
investment in which would have been ammortised by 1973 or 1974.
Thus the rubber project, in addition to being in line with correct industrial
development strategy, was also good business. Further, the state had by the
end of 1967 invested all of [5 m. in it.
We have become familiar with instances of the state in many a developing
country insisting on participating in the equity of established private,
usually foreign, enterprises, or joining with private interests in setting up
joint-enterprises. The fact that the private partner is invariably the
beneficiary in such transactions has been amply documented andcommented
on (Botchwey, 1973; Coulson, 1972; Shivji, 1973, passim). What is unusual
about the situation of the Ghana rubber project is the almost gratuitous way
in which controI over an established project was handed over to a foreign
private body. More striking yet was the fact that, as the discussion of the terms
of the Master Agreement will show, the entire project was just about literally
given away for a song. The explanation for this unusual situation must be
found, it is believed, in the very peculiar conditions that existed in Ghana in
the period immediately preceding the signing of the Firestone Agreement. It
is therefore necessary to pause awhile and identify the salient features of that
period.
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B. Political and economic context

The regime of Kwame Nkrumah was overthrown on February 24,1966, in a
combined operation of the armed forces and police which then formed the
National Liberatian Council (N.L.C.). Among the ostensible grounds for
this coup d'etat were the arbritrariness and alleged cruelty of the regime, its
denial of basic human rights, the hardships its economic policies were
alleged to have imposed upon the people and his disregard of the comfort and
safety of the armed forces. These were the cancerns that may have moved the
more naive of the leaders of the coup (Afrifa, 1966, passim), and that explain
the short-lived joy with which the coup is reported to have been greeted by
people generally.
Clearly such superficial considerations could not explain an event of the
magnitude of the 1966 coup. For unlike the 1972 coup which removed the
Busia regime, 7 the earlier coup did not effect a mere change of government. It
constituted a determined effort to keep Ghana firmly within the controI of
imperialism, from which it was, under the Nkrumah regime, showing signs
of straying. The explanation can only be found in powerful social forces
which gained momentum especially in the early sixties and which exposed
and destroyed the social bases of the regime.
It is beyond the scope of this paper, to discuss the nature and conjunction of
these forces. 8 It should be sufficient for present purposes to indicate that the
collapse of the regime resulted from its failure to escape the contradictory
pressures to which it was subjected by the neo-colonial economy it inherited
at independence. The prime feature of this economy was its underdeveloped
and underveloping nature. You had there all the indicia: a primaryproducing export-oriented mono-crop economy; lack of integration between
the various sectors; petty bourgeois controI over the state and party apparatus,
and excessive dependence for trade and "aid" upon imperialist countries.
At the same time the leadership especially after about 1960 attempted to
escape from the more obviously pernicious aspects of neo-colonial
dependency. This attempt could be seen in such actions as the increase in
relations with the socialist counu'ies of Eastern Europe and China, and the
setting up of state-owned industrial enterprises. But the strategy was c1early
inadequate since, being based upon an incomplete understanding of the
nature of imperialism and the causes of underdevelopment, it did not seek to
break completely from the dominatian of monopoly capitalism. Thus as late
as 1966 Kwame Nkrumah could describe the Volta Project as "living proof
that nations and people can cooperate and coexist peacefully with mutual
advantage to themselves, despite differences of economic and political
opinions".9
Another feature of the inadequancy of the post-1961 strategy, and one
intimately connected with the failure on the economic front, was the failure
to effect the political and institutionaI changes that were vital to any attempt
to defeat imperialism, While rhetoric about revolution filled the air the
popular base of the c.P.P. was allowed to disintegrate to such an extent that
the overthrow of the supposedly mass-based regime was greeted by popular
rejoicing, with not a voice, let alone an arm, raised in protest.
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Immediately upon selZlng power, the National Liberatian Council
(N.L.G), made up of army and police officers, and supported by a group of
civilian Commissioners, set about correcting the "evils" of the Nkrumah
regime. Key among such evils, for our purposes, were the Seven Year
Development Plan (which embodied much of the post-1961 economic
strategy); the state enterprises set up as part of the industrialisatian plan; the
presence of Eastern European and Chinese technicians and specialists, all of
which can be summed as in the one mortal sin-the attempt to remove private
enterprise from its natural "kingIy" position in the economy of Ghana. It
hardly bears noting that these evils were all aspects of what we have described
as the post-1961 strategy. Inadequate as that strategy was, neo-colonial as it.
left the economy and politics of Ghana, it still displayed tendencies that
called for summary corrective action by imperialism and its local allies.
In exorcising these evils, the NLC regime took some actions so bizarre that
they are not explicable solely in terms of a concern to return Ghana to the safe
haven of imperialism's bosom. In not dealing with such actions as the public
burning of books, official documents and other records of the Nkrumah
period; the unceremonious treatment of personnel of embassies of socialist
states; the callous and gleeful exposure and humiIiatian of the African
freedom fighters being trained in Ghana, it is not intended to minimise the
enormity of those excesses. It is the case, though, that our topic makes it
necessary to focus discussion on actions related to the state sector of the
economy. These consisted essentially in the cancellatian of several projects
under construction, the suspension of those already in operation, the
wholesale abandon men t of machinery imported at great public expense for
the production of admittedly needed agriculturaI and industrial goods.
In order to understand such actions it is necessary to advert if only briefly to
the ideology of the coup-makers and the specific conditions of the post-coup
period.
To begin with ideology, we find this incredible statement in an official
government policy paper put out in 1967:
Government adheres to the principle that IJrimary responsibility for running and deveioping
certain sectors of the economy belongs to the private sector. In particular agriculture, industry
and commerce are activities of this sort. On the other hand provision of basic services-water,
electricity. roads. railways, harbours and social services-belong in the public sector. (Outline oj
Government Economic Policy, 1967.)

This not only reversed the strategy of the Seven Year Plan, but actually
looked back to the colonial policies of the early years of this country!
Closely linked to this primitive view of capitaIism was a touching faith in
the efficacy of Western-type political and economic institutions, and the easy
availability of Western aid in the form of capital and expertise. One has only
to read the infantile account of the antecedents and purposes of the coup
given by A.A. Afrifa, one of the key architects of the coup, later Commissioner
for Finance, later still Chairman of the PresidentiaI Commission, to gauge
the depth of this faith in Western models (Afrifa, 1966, Chaps. 3-5). As to faith
in Western aid, this emerges from the numerous LB.R.D., LM.F., U.N.D.P.
etc. commissions and repmts undertaken, not to mention the endless and
ultimately futile chain of trips and meetings to negotiate a rescheduling of
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the onerous short-term debts owed to Western creditors.
Operating somewhat independently of this ideological orientation, but in
the same direction, were a set of factors arising directly from the objective
situation of the NLC regime at the beginning of its rule.
The first such factor was the need to ensure the security and stability of the
new regime. One way of doing this was to justify the coup by painting a
picture of the unrelieved evil that the Nkrumah regime was. Given the
hardships and pockets of irrationality that had characterised the final years of
the regime, it was not too difficult to whip up a frenzied outpouring of antiNkrumah emotion. To sustain this hysteria it was necessary to ensure that no
action of the regime could be seen as having any positive features. Thus any
projects then established had to be denigrated and sabotaged, any still abuilding to be "suspended", any equipment they had imported left unused,
and foreign technicians working on those projects sent packing. This,
although all recognised the desperate need for machinery and technical
"know-how". Indeed, as we shall see below, one of the justifications for
selling off those projects was the need for just such "know-how".
A second factor was the need to seCUl'e the blessing of the Western countries,
whose "aid", it was expected, would sustain the new regime and justify the
overthrow of Nkrumah's regime. This accounts for such things as the
reliance on LM.F., LB.R.D. and U.N.D.P. advice, and in particular the
circumspection with which the new regime approached the question of the
debts owed to Western European, American and ]apanese creditors, whose
business conduct was admiued to have been, to put it mildly, open to
question. Auempts to reschedule these debts in a way to relieve their erushing
burden on the country's balance of payments position have continued
unsuccessfully to this day, nine years after the coup. Il also accounts in part
for the shabby treatment meted out to the embassies of Socialist countries,
many of which were shut down.
We now turn from the general background to the details of the Rubber
Project itself. It has been extremely difficult to find out the specific bases for
the decision to surrender controi over it to Firestone. Il is fair to say howeveI'
that whatever the particular reasons were, they were likely to partake of the
general ideology prevailing at the time and the specific complaints levelled at
the time against state enterprises in general.
We have already referred to the simplis tic principle seriously advocated and
applied in the N.L.e. period that the state should keep its nose out of such
activities as agriculture, industry and commerce. We have also referred to the
practical underpinning of this ideological position in the need to move
directly counter to any feature associated with the Nkrumah regime. The
upshot of these considerations was a policy of withdrawal of the state from
industrial activity by selling off as many of the state-owned enterprises and
inviting private panicipation in, and controi over, as many of the remainder,
as possible.
As a preliminary step a repon was commissioned from the State Enterprises
Secretariat on the status of the various enterprises. The report described the
administration and operation of projects under the Secretariat, commenting
briefly on each of those projects. Of special interest to our study are its general
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comments on the causes of difficulty in the operation of the projects. The
major causes identified were
l. bad management and accounting systems;
2. shortage of skilled workers
3. lack of planning and financial controls
4. inadequate feasibility studies
5. overstaffing, and
6. lack of working capital. (Report, 1966).
It is fashionable to use this list as a basis for a blanket condemnation of all
Nkrumah's enterprises, or, worse, state enterprise in general, which in turn
provides justification for the surrender to private interests. A minimally
careful reading of the report, however, shows c1early that no such blanket
condemnation can be based upon it. For, without glossing over them, it
explains how many of those difficul ties arose and not only shows that they are
eminently remediable, but also provides evidence that they were by and large
on the mend.
The Report indicates that one year after the introduction of the State
Enterprises Seeretariat as a centralised supervisory body there was an
improvement in the efficiency of the operation of the 26 corporations under
its control. Part of the reason for this was the upgrading of the quality and
supporting supervisory staff. This was done by the organisation of courses
and seminars in collaboration with the National Productivity Centre and the
Ghana Association for the Advancement of Management. This, supplemented by the use of Management Agents in some cases, had led to an inerease in
the general profitability of the corporations. Moreover the United Nations
Center for Industrial Development had been invited to send in experts to help
improve the operation of the Seeretariat itself.
Statistical evidence for the trend to improvement is provided by some
figures set out in the Report. These are that
l. gross output for the manufacturing enterprises increased from
C12,000,000 in 1964 to C20,000,000 in 1965, an inerease of 66.6 %
2. while the cost of production increased by 12% over the same period, sales
increased by 33%.
Again, it was noted that export orders were beginning to come in for the
products of some of the establishments. The result of the detailed
examination was that out of 19 corporations in operation, 8 were breaking
even or better, and 5 had very good prospects of doing so.
Among the interesting observations made in the Report was the fact that
state enterprises tended to do badly where competition with imported goods
was intense, and that prices would be competitive if taxes and du ties on raw
materials and local manufactures were waived. In sum, local enterprises
would show more success if they had the usual protections Of "infant
industries" . It is not without significance that, as would appear below,
Firestone like all other private investors, was careful to obtain all these
protections for the Rubber Project before it took it on.
When it is considered that the enterprises in question were mainly
manufacturing establishments set up in the 1960's, many of them in
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operation for less than two years at the time of the Report, it becomes difficult
to see what more could have been expected of them. No doubt errors in
conception and operation were properly noted and emphasised, but one
would have thought that at the early phase of the development of such
industries, such errors should have been the basis for correction, not virtual
abandonment. That this was not the case, that the failures were exaggerated,
can only be explained on the basis of the ideological perspective from which
the Report was viewed.
This opinion is substantiated by the case of the Rubber Project, to which
we now tum. Since at the time of the decision to invite "participation" by
Firestone the Factory had not even been completed, charges of bad
management and overstaffing (grounds 1,2 and 5 above) could not be made
against il. Indeed the agreement with Tedmo-Export provided for the
secondment of a Czech expert as manager and the trainingof 12 Ghanaians in
rubber technology. Again, the factory was based upon excellent feasibility
studies, emphasising the availability of raw rubber from the Plantation and
the existence of a ready market for its product, thereby eliminating ground 4.
There is no evidence of a lack of financial controls-in any event that could
always be provided before the factory began operation. The only conceivable
concern would be ground 6, lack of working capita!. There is no evidence in
anything I have seen of any attempt to secure this capital whether from the
Czechs or the banks or from anybody else.
When we turn to the Plantation, we see no evidence of grounds 1-4.
Overstaffing was a problem-bu t that was obviously remediable. Lack of
working capital was a more serious problem, but here again no attempt
appears to have been made to senlre it.
In sum, whateveI' bases there were for the complaints against state
enterprises in general, no incorrigible defects were identified in the Rubber
Project, such as would justify or even explain the decision to surrendeI' it to
private con tro!'
The story is not finished yet. Il is most instructive in light of what has been
said so far, that the original intention was to invite participation in the
Factory only, the Plantation remaining in full state ownership. That is, the
state keeps the less profitable raw-material-producing aspect, while
disposing of the more profitable manufacturing aspect-preserving in the
Rubber Project the usual division of labour between periphery and centre in
the international capitaiist order!
When it was found that the capital requirements of the Plantation made it
necessary to treat the Project as a whole, it was not surprising that the
multinational tyre companies invited wanted none of the Plantation.
PROMOCI of France is reported to have rejected it, among other things,
because of the prospect of the growth of communism among the Plantation
workers! Goodyear Tire and Rubber Co, of the U.S.A. sought an 80% share in
the Factory and 20% in the Plantation, knmving that the former would yield
retums fastest on investment. In the end Firestone agreed to take 60% in the
Factoryas against 45% in the Plantation.
We have, we hope, in this section, done enough to sketch the circumstances
in which a decision was taken to dis pose of substantiai interests in, and
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conlrol over, a projecl which made sound business sense and good induslrial
slralegy.
We now lurn lO an examinalion of lhe nalure and degree of lhe surrender
lhal lhe Fireslone Agreemenl consliluled.

C. Terms and implementation

On Seplember 9, 1967, a Masler Agreemenl (lhe Agreemenl) was signed by lhe
Commissioner of Induslries on behalf of lhe Governmenl, and by a solicilor
for Fireslone Tire and Rubber Company, formally seuing OUl lhe lerms
agreed upon in lhe course of negolialions spanning monlhs. This
Agreemenl, as modified by leuers of agreemenl daled Seplember 15, 1967 and
J une 3, 1968, came inlo effecl on December 8, 1967. Il makes provision among
olher lhings for:
l. lhe seuing up of 2 privale companies wilh shares joinlly held by lhe
Ghana Governmenl and FireslOne lo run lhe plamalion and lhe factory;
2. financial arrangements, incIuding the conlribution lo be made by the
panners lO lhe equily of the companies; and
3. lhe guarantees and privileges lO be accorded Fireslone and lhe
compal1les.

l. Incorporation of companies: Two companies, Ghana Rubber ESlales
Ltd. (GREL) and Fireslone Ghana Ltd. (FGL) were incorporated under the
Companies Code on Seplember 30, 1967, as provided for under ArticIes l and
3 of the Agreement. GREL look a lease of the plantalion and bought the
buildings, equipmenl elc. auached lO the plantalion, while FGL acquired the
faclory and all ilS plant. Ghana lOok 55% of lhe shares in GREL, and 40% of
lhe shares in FGL, in relurn, broadly speaking, for surrendering a proponion
of her inleresl in lhe planlalion and the faclOry respectively.lo The remaining
shares were taken by Firestone (45% in GREL and 60% in FGL) in return for
cash payments, and, as lo 6.8% of the FGL shares, for engineering
procUl"emenl services lO be rendered.
Inspite of ilS majorily shareholding in GREL, however, Ghana did nOL
acquire a vOling majority in lhe company. This was because her holdings,
valued allhe New Cedi equivalent of US$3,900,000 IOa as againsl Firestone's
New Cedi equivalent of US$3,060,000, were split into preference shares and
equily shares. Since by lhe Regulalions preference shareholders were
effeclively excIuded from vOling (Art. 8) Ghana's vo ting slrength was
reslricled lO her equily shares, which accounled for only 47% of lhe total
equily in lhe company. This minorily in voting slrenglh is reflected in the
composilion of the Board of DireclOrs, wilh 3 representatives of FireslOne to
Ghana's 2.
As lO FGL, in which Firestone held a majority of the shares, there was no
difficullY. FireslOne oblained 60% of lhe votes and has appoinled 3 Directors
lO Ghana's 2. Indeed the company is described as a Fireslone subsidiary.
Thus Fireslone commands a majority of lhe vo tes on lhe Boards of bOlh
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companies. The formal controI conferred by this majority is given substance
by the appointment of one of the Firestone representatives as Managing
Director of the companies.
Under the lease GREL acquired a large citrus farm set up on part of the
rubber estate. By 1970 this farm covered 435 aeres of which 245 acres were in
ful! production by 1974. This unbargained-for, unintended bonus, was the
result most probably, of the haste and the inadequacy of the inventory-taking
that characterised the whole process of the disposal of state enterprises in the
immediate post-coup d'etat period.

2. Financial arrangements. The Agreement provided for cash payments to
be made to Ghana, and for working capital to be made available to the
companies in the fol!owing manner:
a) In return for 53% and 60% of the equity in the plantation (including all its
buildings, furniture, equipment, vehicles etc) and the factory (together with
machinery, equipment, vehicles etc) respectively, and controI over both,
Ghana was to receive:
(I) in cash the new cedi equivalent of US$I ,833,000 plus a further sum to
be determined under formulae set out in Schedules "C" and "F" to the
Agreement (out of which sums Ghana was to pay the new cedi equivalent
of US$825,000 unpaid on her allotment of unissued GREL shares) [Arts.
2.a) and 4.a )J; and
(2) mo,ooo a year as rental for the lease of the plantation [Sched. ej.
b) Firestone was to make available to the companies in cash the new cedi
equivalentof US$6, 188,000 (out of which to pay the sums due to Ghana under
a) (I) above. [Arts. 2.6) and 4.b)J.
c Ghana and Firestone agreed to use their best endeavours to secure for
FGL
(I) a loan of not less than the new cedi equivalent of US$2,900,00 at
commercial rates or better;
(2) overdraft facilities of not less than the new cedi equivalent of
US$I ,000,000 at sim ilar rates; and
(3) a foreign currency loan in an amount sufficient fo finance the
importation of equipment for FGL on terms "not less favourable than
those obtainable from the Export Import Bank of Washington". [Art. 13].
3. Special guarantees and pn:vileges. Firestone's investment is protected in
two ways: by guarantees given it directly and by the privileges given to the
companies as incentives to an "infant" industry.
a) (I) Firestone's cash investment of the new cedi equivalent of
US$6,188,000 and the capitalised management and procurement fee of the
new cedi equivalent of US$400,000 are to be registered by the Bank of Ghana
as Firestone's investment in Ghana, thereby giving it the protection of the
provisions of Part III of the Capital Investments Act (Act 172). These include
(a) freedom from expropriation; and (b) freedom from restrictions on
remittance of capital, profits, and interest.
(2) By the use of the "best endeavours" of the parties, Firestone obtained the
added protection of the investment guarantees given American investors by
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the U.S. Agency for International Development (U.S.A.I.D.).
(3) Ghana agreed to the submission of disputes arising from the investment
to the International Centre for Settlement of Investment Disputes, and
undertook to waive her c1aim to soverign immunity in any proceedings on
such disputes.
b) (l) GREL and FGL were given generous incentives under Act 172. These
inc1uded exemptions from the payment of
(a) income tax for a period of 10 years after the commencement of
commercial productian;
(b) property taxes for a period of 5 years from the dates of incorporation;
(c) import du ties and sales taxes on fuel, machinery, spare parts and raw
materials for a period of 10 years from the dates of incorporation; and
(d) export du ties on their produets for a period of 10 years from the date of
incorporation.
(2) Employees of the companies were entitled to repatriate up to 50% of
their salaries.
(3) The companies were entitled to the free remittance of foreign exchange
under technical services contracts made with Firestone.
(4) The companies were given monopoly controI over the market in
processed rubber and rubber tyres, in that Ghana agreed
(a) not to controI the selling price of those items;
(b) that until FG L started commercial productian she will not licence the
importatian of tyre tubes and retread materials in quantities in excess of
normal market requirements;
(c) that after FGL started commercial production,ll no licences were to be
issued for the importatian of any items that could be supplied by FGLnot even as parts of unassembled vehic1es.
Thus was the Firestane Tire and Rubber Company of Ohio given
monopoly contral over the manufacture and distribution of tyres andrelated
rubber products in Ghana by an investment which by reason of the
guarantees given it was entirely without risk of loss.

4. Implementation. GREL and FGL, incorporated on September 30,1967,
commenced productian on a commercial basis on September l, 1969, and
May 2, 1969, respectively. First profits were realised in the year 1969-70,
(1;61,414 for GREL and for FGL (1;275,400. By the endof 1970, the second year
of commercial productian, the total balances on surplus accounts of the two
companies stood at (1;1,851,189.

D. Immediate results
Under this heading it is proposed to mentian only the effects of the
Agreement to date on the rubber and tyre markets in Ghana and on smallholder productian of rubbel'.

l. Praduction and marketing. The productian and marketing record of
GREL can be seen from Tables 2 a and 2 b.
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Table 2 a. GREL production data
As of October 31. 1974

1968

1969

1970

1971

1972

Immature Acres Maintained
Mature Acres Tapped
Total Planted Acres

18.600 16.630 16,140 15,340 18,300 19,300 18,000 17,900
1,970 2,460 3,260 3,300 4,700 6,000 7,600

1973

1974 1975**

18,60018,60018,60018,60021,60024,00024,00025,500

Purchased Rubber (OOOlbs)
Sold (OOOlbs.)
Average Selling Price Lb. $
Total Sales M $
*Profit

2
176
.222
39

450
338
223
298
764
860
1,813 2,500 3,000 3,350 3,850 6,000
.189 .116 .129 .258 .330 .194
342
291
388
863 1,272 1,763

*Deleted by Management
UEstimated
Sotlrce: GR EL office figures

Table 2 b. Marketing of GREL rubber (in lbs)
Local Consumption
FGL
Other Customers
1969
1970
1971
1972
1973
1974*
1975**
1976**
1977**
1978**
1979**
1980**
1981**

Export

Total

175,582
1,611,436
1,994,325
2,828,175
3,559,094

201,600
511,625
219,375
294,144

175,582
1,813,036
2,505,950
3,047,550
3,853,238

5,300,000
6,000,000
6,500,000
6,900,000
7,500,000
8,000,000
8,600,000

700,000
900,000
1,650,000
1,800,000
2,000,000
2,200,000
2,400,000

6,000,000
6,900,000
9.300,000
12,300,000
15,300,000
16,900,000
19,450,000

1,150,000
3,600,000
5,800,000
6,700,000
8,450,000

* Figures not available.
** Estimates.
Sotlrce: Figures supplied by GREL office.

Emerging from these tables is a picture the salient features of which can be
summarised as follows for present purposes:
a) Starting in the 1968-69 season an increasing acreage of rubber came
under tapping, amounting by 1975 to almost 30% of the total planted acreage,
which had itself been increasing at a slightly slower pace. This was reflected
in the rising volume of raw rubber produced and sold.
b) The vast bulk of this product has been sold or is projected to be sold
directly to FGL as tyre grade rubber, other local customers accounting for
onlyasmall proportion of total purchases, never more than 21 %, averaging
around 13% for period in question.
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c) As from 1977 it is projected that production will exceed 10cal demands,
making possible the exportation of a rising surplus. This surplus for export
is anticipated to account for 46.2% of total production by 1981.
When we turn to the situation in FGL, the following is the position:
d) The vast bulk of FGL's rubber needs is met by GREL's supply of tyre
grade rubber. Undisc10sed amounts imported from the Firestone Plantations
Company, Liberia, supplement this supply.
e) At present FGL produces most of the tyres sold in Ghana. A small
proportion, less than 10%, is imported. This is made up of what are described
as "odd" sizes, that is, those whose production would be uneconomical
because of the small size of the Ghanaian market for such sizes of tyre.
t) An undisc10sed number of FGL-produced tyres were exported at the
beginning of operations. But it is reported that since the beginning of 1974
only small amounts of retread material have been sent to Gambia. Further,
the Ghana tire market is reported to be expanding so rapidly that it is
expected to absorb FGL's total production for several years to come.
2. Effeet on small-holder productian. Not much is known about this, and
general conc1usions must await empirical study. It is believed howeveI' that
the story, only partially known,12 of one small group of producers is
indicative.
The Foso/Odumasi Co-operative Marketing Society, consisting of over 100
primary producers in the Western Region had between 7,000 and 10,000 acres
of rubber, a large proportion of which was mature and ready for tapping by
the mid-1960's. Initially they processed their rubber into sheet rubber which
was sold to the State Cocoa Marketing Board (CMB) at between 12 and 16np.
per pound.
With the inerease in their production of raw rubber the Society felt the need
for capital with which to get modern tapping and processing equipment.
The Ministry of Agriculture, to which the Society first sent an application for
a loan, arranged a discussion with FGL. The upshot of·these meetings was
that FGL was prepared to supply tapping equipment to the Co-ops on loan,
deducting percentages of the cost from rubber supplied to their factory. But
they were not prepared to buy processed rubber, preferring "cup lump"
which was all they needed for their factory. For this they would pay on ly 5np.
per Ib., on the ground that rubber in thin form consisted as to 50% by weight
of water. This figure of 50% wastage was considered exaggerated by an expert
of the Ministry of Agriculture and, not surprisingly, the few co-ops wliich
tried this scheme found it financially disastrous. In consequence tapping had
come a virtual standstill by the middle of 1970, threatening the livelihood of
the growers and up to 1,000 farm labourers.
What made the position of the primary producers desparate was the fact
tbat in 1969 the CMB stopped the purchase of their product. Moreover GREL
had begun to supply rubber to the erstwhile customers of the Society, cutting
viciously in to their custom, to the extent of 90% in the case of one of their most
important customers.
As if this was not grim enough, the Society's application for a loan, with
which to modernise their equipment and improve their competitive position,
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was bandied back and forth between government departments, the National
Investment Bank and the Agricultural Deve10pment Bank, before being
ultimately rejected-this inspite of the strong advocacy of the Ministry of
Agriculture and the State Farms Corporation of the viability and profitability
of the Society's proposals.
This left the small producers in the pathetic position of being dependent
on the goodwill of FGL, their main competitor!
It is not known how this story developed, but enough has been said to show
the beginnings of the familiar process of large-scale private enterprise,
especially one with the special competitive advantages of GREL, elbowing
small producers into bankruptcy, when not stamping them into the ground.
Before considering the implications of this Agreement for the wider
question of the role of multinational corporations in the economies of
underdeveloped countries, we pause here briefly to look at the reasons for the
appallingly bad bargain struck in this, and indeed, other arrangements for
the disposal of state interests in established enterprises in the period we have
studied. 13
It all boils down to the impossibly weak bargaining position from which
Ghana operated. Among the factors making for this weakness the following
could be considered decisive.
l. The post-coup instability of the NCL administration drove it to take
prompt action to correct what it saw as basic weakness in the economy and
thereby to consolidate its position. This unseeming haste was reflected in the
fact that enterprises were sold without the co-operation of the civil servants
most intimately connected with their operation. Thus the government
negotiators had frequently to rely on the valuations of the "buyers". It is
reported that the foremost Ghanaian expert on rubber, who had managed the
Plantation from the beginning, and who was in charge of the State Farms
Corporation at the time, not only was not on the team that negotiated with
Firestone, but was not even consulted during the negotiations. As it
happened he was casually called into the last negotiating session, when as he
reports it, he was able to challenge the hitherto accepted valuation of
Firestone, which was thereupon substantially raised. 14
2. Having convinced itself that the state had no business running industrial
and commercial undertakings, the NLC government was in no position to
drive a hard bargain. It was perhaps not too far from feeling that the buyers
were doing Ghana a favour, especially when its fixation for Western capital
and "know-how" is considered.
3. The government was in the paradoxical position of the person who goes
to market dedaiming at the top of his voice that the goods he was putting out
for sale were rotten and not worth anything. For, the anti-Nkrumah anti-state
enterprise campaign had involved the repeated cataloguing of defects, real
and imagined, in the enterprises in question, and how the state simply could
not run them. No wonder the "buyers" named their price.
4. Not only did the government and its spokesmen detail the deficiences of
the enterprises, but they put them on the market at the same time. This gave
the whole enterprise the appearance of a "dosing-down" sale, wherefore it is
not surprising that Ghana obtained sale prices only.
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5. It is not entirely inconceivable that there were those on governmem side
who, for their own personal gain, were not pushing for the best bargain
possible. This would explain same of the more bizarre giveaways that
characterised the entire episode. But in the absence of firm evidence of this
and the spirited assenian of good faith by one of the main actors in the events
of that period, we are in no position lO say more than this.

III. General Observations
In this section it is proposed to draw out for comment same of the major
implications of the material thus far presented for any programme of
industrialisatian and real developmem in Ghana. The implications are
therefore considered in relation to the crucial questions of the generation and
appropriation of surplus within the economy and controI over the manner of
its utilisation.

A. Integration into Firestone Empire
To ensure that GREL and FGL conformed lO FireslOne manageriaI and
operational methods, and lOok their appropriate places within its internationel empire, FireslOne appointed lO their Boards three of its seasoned
executives. These three held amongstthem 23 otherdireclOrship in Firestone
companies in 16 countries spread over all the continents of the world. One of
these three stayed on as Managing Director (?) for the first years of the life of
the companies, and the other was replaced by FireslOne's Export Sales
Manager for Africa and the Middle East. This latler stayed with the
companies for 5 years.
There can be little doubt that from such beginnings GREL and FGL are
unlikely ever to wander far from the established FireslOne patlern even if they
were left in the charge of lesser FireslOne executives and Ghanaians trained
within the Firestane Empire. In any evem, if Firestane follows the usual
mode of operation of multinational corporations, fundamental decisionmaking is so highly centralised that the area of discretion of the local
management is highly circumscribed (Leys, 1975, 123-124).15
The upshot is that decisions made on the operation of GREL and FGL will
be based more on the global interests of Firestone of Ohio than on the
requirements of the economy of Ghana. Hence the importation of rubber
from Firestone's Liberian plantatian lO fiII needs that GREL could meet,
even as GREL rubber of cenain qualities was exponed!
B. Controi over rubber market
It was noted above that as from 1977 GREL's production is expected to exceed
local requirements, putling it in a position to start a serious programme of
exponing rubbel'. What this means for the local market is that the company
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will by then have come to occupy the dominating posltion in rubber
production that follows naturally from the scale of its operations and the
special protection it is given by the state. The case of the Foso/Odumasi Cooperative Society discussed above gives some indication of the impact of this
fact on small-holder production. As to tyre production, FGL's total controI
over the market will be assured by its numerous competitive advantages even
after the expiration of its monopolyover tyre production and distribution.
Thus GREL and FGL have between them total and assured controI over the
production and marketing of rubber and tyre products in Ghana.
But GREL and FGL are nothing but Firestone Tire and Rubber Company
of Ohio, U .S.A. Not only does Firestone command a votirig majority on the
Boards of Directors of the two companies, but it also appoints the Managing
Director and Comptrollers (Directors of Finance). Though Firestone, with a
complement of 18 Ghanaian to 14 expatriate manageriaI staff, appears
relatively "Africanised", this is nothing but a sham. The Managing Director,
the Comptroller and other key personnel are American executives trained in
the Firestone empire. Thus Firestone controIs not only the policy but also the
day to day runningof GREL and FGL, and through them the rubber industry
in Ghana. The measure of this controI must be seen in the context of
Firestone's relative autonomy of controI by the state qua sovereign. For apart
from controI over its own prices, Firestoneenjoys secUl'ity of its investment
and exemption from the taxing power of the State under the Agreement.
Further, Firestone enjoys not only a State-protected market but, at least as
important, State-backed access to loan and overdraft facilities with both local
and foreign institutions. Thus, over and above a guarantee against
nationalisation of its investment, a guaranteed market, all manner of tax
exemptions, Firestone enjoys guaranteed access to credit.
When it is added that Firestone did not have to carry out any feasibility or
market studies, or tie up its capital while the plantation and factory were
being established, we have the perfect situation of a totally risk less
investment. This conforms with frightening exactitude to what has been
described as the new corporate investment strategy in the era of monopoly
capitalism-holding back to let others do the vital pioneering work, then
moving in, buying out and absorbing the smaller creators. (Baran and
Sweezy, 1966,48-49).
C.. Denationalisation of local capital
By the end of 1971, GREL and FGL represented a fund worth about 24
million cedis by the most conservative estimate. This was made up as
follows: 16
0::13,450,000
l. Original Ghana investment in projects
825,000
2. Cash payment by Ghana for shares in GREL
3,220,000
3. Dollar loan from Ex-Imp. Bank, Washington
2,072,000
4. Loan from Standard Bank of West Africa
6,188,000
5. Firestone investment in cash
25,755,000
1,833,000
6. Less amount paid to Ghana in Cash
23,922,00
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Controi over this fund was vested in Firestone by reason of its controi over
the companies. Thus by the investment of just over 6 million cedis over a twoyear period Firestone obtained absolute controi over assets worth 24 million
cedis. Particularly significant is the fact that of this amount weIl over 16
million cedis, or two thirds, consists in local capita!. As GREL and FGL and
therefore the fund serve the purposes of Firestone, this constitutes an effective
denationalisation of loeal capital.

D. Siphoning off of economic surplus
Controi over GREL and FGL gives Firestone vast opportunities for the
extraction and repatriation of surplus. We indicated in the introductory
remarks that one of the main effects of capitaiist investment in the colonies
and semi-colonies is the extraction of colonial super profits (Baran & Sweezy,
1960, 105; Mandel, 1970, 454). This is to counter the tendency of the average
rate of profit in the metropolitan centres to fall, and therefore to push back the
erises that follow the deepening of the contradictions inherent in the
capitaiist mode of production.
The forms of this extraction have changed in response to changes in the
operation of capitalism at the centre and in conditions in the underdeveloping periphery. Put very generally, capitalism in its monopoly phase has less
and less need for the naked plunder of booty that characterised the early
mercantilist phase of its intrusion into what are now underdeveloped
countries. We have already seen that in its contemporary phase capitalism
needs outlets for the investment of the surplus that it generates in excess of
investment possibilities at home. Such foreign investment is called farth and
justified by the higher retums it brings. Statistical support for this
proposition is abundant. A citation or two should suffice:
Table 3. Profits of American companies as ratio of book value

1945
1946
1947
1948

Companies operating in
llnderde\'eloped cOllntries

Companies operating in
the US.A.

%
1l.5
13.4
18.1
19.8

7.5
9.1
12.0
13.8

SOllrce: Dernburg. 1950 (quoted in Mandel. 1970.454).

By one estimate, U.S. corporations extracted from the rest of the world
during the period 1950-63, 12 billion dollars more than they invested, while
adding 28.8 billion more dollars to their foreign holdings. (Sweezy and
Magdoff, 1972, 34.)
When one tums away from U.S. investment to investment by capitaiist
countries generally, the picture is no less gloomy. It is estimated that for the
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years 1964 and 1965 the counu-ies of the Third World recorded a minimum
deficit of 7 billion dollars, and for 1966 alone, 5 billion dollars in direct
private imperialist investment. (Ja lee, 1972, 73.)
In more concrete terms it has been shown that for the period 1964-70, a
period of intense foreign "investment" in Kenya, the net outflow of private
capital was of the order of [80 million. (Leys, 1975, 138). The story in
Tanzania, not very different, was that for 1965 and 1966 the average was
5hs.81O million a year, or 21% and 32% respectively of gross national
investment. (Van der Laar, 1972,87).
It has been stated as a general proposition that U.S. private enterprise
ven tures abroad only if its investment will be amortised within at most 5
years. (Baran, 1968,200; Baran & 5weezy, 1968, IOS).
Let us now turn to the methods by which such gigantic surpluses are
seereted out. As same of the methods used are not entirely above board it is not
difficult to understand why they are next to impossible to document. But
there is enough local information and international experience to make
intelligent estimates possible.1 7
1. Profits. Firestane is entitled to 35.3% and 60% of all profits realised by
GREL and FGL respectively. Out of these profits it is entitled to the
dividends in the same proportions, which dividends are to be freely
repatriated under the terms of the Agreement.
What then has been the profit situation of the companies? Here we run inta
the problem of keeping track of the profitability of private companies. As has
been weIl said "published balance-sheets reflect less and less the true position
[of companies] and become instead devices for concealing this position"
(Mandel, 1970, 519). But under the Companies Code, 5.269 (Act 179) private
companies are spared the use of this device. They are not obliged to submit
their profit and loss account with their Ammal Returns if their auditors
certify that they are satisfied with the state of the accounts. This means that a
private company can perfectly happily and with a clean conscience keep its
business to itself. This is precisely what GREL and FGL have been doing
since the end of 1970, the last year for which they submitted a profit and loss
account with their Returns. It is thus next to impossible, without special
access, to find out their profit situation. It is however possible to make
reasonable estimates on the basis of available information.
We have noted that at the end of the second year of commercial productian
the balances on surplus account of the two companies stood at <C58,636 for
GREL and <Cl,792,553 for FGL, a total of <Cl,851,189. In attempting to
speculate on the profit position we take GREL, for which we have fuller
information.
Looking at the figures in Table 4, we get a picture of a sharply rising
volume of sales. If a profit could be realised in the first year of commercial
productian on a sale of 176,000 lbs at average selling prices of $0.222 per lb. it
is not difficult to imagine the profit situation in those other years when, on a
vastly increased volume of sales, the average selling price was higher or at any
rate not much lower. It must also be borne in mind that all the major
investments in machinery and other infrastructural items tend to be made in
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Table 4. GREL sales data
1969
RlIbber sold (OOOlbs)
Av. selling- price (lb.S)
Total sales (M. S)
NCI Profi t «l)

1970

1971

176
1,813
0.222 0.189
39
342
61,414 -2778

2,500
0.116
291

?

1972

1973

1974

1975

2,500 3,000
0.129 0.258
388
863

3,350
0.330
1272

6,000
0.194
1763

?

?

?

?

SOl/tre: From fig-lIres supplied by GREL office.

the early years. Figures given out by GREL itself thus suggest that the
enterprise is cenainly not unprofitable.
Though there are no such figures for FGL it is accepted that it is by far the
more profitable of the two. This stems from the nature of its product as a
finished product-with its vastly inereased value added-as against that of
unprocessed, raw-material-producing GREL. Again, it has a monopolyover
over the tyre market in Ghana and is free to fix monopoly prices. Finally,
si nee FG L is the pri mary customer of G REL rubber, and since Firestane has a
greater share of the profits in the former than in the latter, it is not unlikely
that it will fix the price of GREL rubber with a view to maximising the
profitability of FGL.
The profit positions of the two companies on the figures quoted above bear
out this suggestion of their relative profitability.
In sum, though the absence of published figures makes it impossible to be
specific, there is enough information to suggest that GREL and FGL have
been making profit on an increasing sca le, resulting in the repatriatian of
inereasing amounts as dividends on Firestone shares as weil as the
appreciation of its investment in the companies.

2. Tax breaks. IL is difficult to put a money value on the tax and duty
exemptions given to the companies. These as are noted above included
exemptions from tax on their income and property, and from duties on their
exports and imports. This must represent quite substantiaI sums, thus denied
LO the state exchequer and, in effect, put at the disposal of Firestone.
3. Interest on loans. These are not moneys payable to Firestone, but to the
extent that they are paid to outside bodies they constitute a drain on Ghana's
sUl-plus. The two loans about which we are aware are the Ex-Imp. Bank and
the Standard Bank Loans. The former was for $2,800,000 at 6% interest, the
laller Na::2,072,000 at between 6 1/2% and 9 1/2% interest. Since both banks
are foreign-owned, their interest charges constitute a drain on local surplus.
The Annual Returns of FGL for the years 1970 and 1971 showa total payment
of a:623,963 as interest on loans. There is little doubt that most if not all of this
represents payments to foreign-owned banks.
4. SeTVice charges, patents etc. In consideration for supplying engineering
information and services for the completion of the factory, supervisory
persanneI during constructian and manageriai personne1 thereafter, and for
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procuring machinery, Firestone was given 6.8% of the equity of FGL, valued
at the New Cedi equivalent of US$400,000. When it is considered that by the
date of the signing of the agreement the factory was only months away from
completion, that Techno-Export had agreed to procure without extra charge
competent manageriaI services and facilities for the training of Ghanaian
personnel in Czechoslovakia, the ghost nature of Firestone's supposed
services becomes clear. What was real enough was its capitalised feel
Since it has been registered with the Bank of Ghana as Firestone's
investment in FGL, this ghost of an investment will appropriate annually to
Firestone, U.S.A. 6.8% of all profits declared by Firestone Ghana, until such
time as the project is terminated. At which time it will be repatriated in full to
the U.S.A. in U .S. dollars, togetheI' with such appreciation as had not by then
been sent ahead in the form of dividends.
We do not have access to information about payments actually made by
GREL and FGL to Firestone U.S.A. for such items as consuItancy fees,
management fees, royalties for patents, brand-names and so on. However,
experience elsewhere shows that such exactions constitute too lucrative a line
of exploitation to have escaped the attention of Firestone. An International
Labor Organisation (I.L.O.) mission to Kenya after studying a sample of 10
foreign manufacturing companies opera ting in Kenya, reported that such
payments constituted 40% of total remittances, and were equal to 67% of
dividends. IS From the other side, it has been estimated from official surveys
that by 1963 payments made by subsidiaries to U.S. parent companies under
these heads amounted to $600,000,000 every year, or 20% of direct foreign
investment income. (Sweezy and Magdoff, 1972,36). What reason is there for
supposing even for a moment that, with unchecked Firestone controI over
their management and access to technology, G REL and FGL are not making
their due contribution to this flood of other people's surplus pouring inta
U.S. corporations?
5. Other forms of capital export. We have thus far concen tra ted on forms of
capital transfer that, being "legal" and appearing on the books of the
companies can be calculated with precision by anyone with access to those
books. Key among these are those that result from the over-invoicingof goods
imported, usually, but not necessarily, from their parents, by local
companies. What happens is that local companies mark up the prices they
pay for goods imported from abroad. By this means they are able to transfer
abroad the mark up, ostensibly as part of the price of the imported items, but
in fact as pure surplus export. On this the I.L.O. mission to Kenya found that
manufacturing companies by a mark-up of 5-10% on the price of imports
were able in practice to at least double the amount of surplus actually sent out
of the country in the form of profit and dividends. The figure for Tanzania
has been put at 10-20%. (Yaffey, 1967, Van der Laar, 1972.) The existence of
this practice in Ghana is well-known to the government, though it has not
been able to do much about it except issue dire warnings and appeal to the
good sense and patriotism of local companies. More concrete evidence
appeared in two editorials in a local newspaper. This was to the effect that a
company registered in Ghana, and acting as local agents for the manufactur288
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ers of certain makes of car, by ordering cars for the Ghana market from its
parent company in Denmark, rather than from the manufacturers direct, was
able to mark up the price of each ear by DM5,OOO!!9
We would have to be convinced that given the opportunity Firestone would
not indulge in what appears to be "normal" business practice. And the
opportunity has certainly been available. We know from the published
accounts for the year ending October 31, 1968, that out of the $2,800,000 ExImp. Bank loan, $1,201,845 had been spenton importingequipment from the
U.S. by the end of 1968. We also have figures for the amount of import
licences issued from 1972 to 1975. 20 For the importation of raw materials,
machinery and spare parts, licences to the value of ([:17,084,615 have beeI,l
issued to GREL and FGL during those 4 years. 2 ! Added to the value of the
equipment bought from the U .S. in 1968, this adds up to a total of
<L18,286,460 for imports, an annual average of ([:3,657,292. Assuming that the
pattern documented elsewhere and evidenced in other areas of the Ghana
economy occurs in the operations of Firestone, those operations can safely
and conservatively be taken to have ensUl'ed the loss to Ghana of anywhere
from ([:1,828,646 to ([:3,657,292 for 1968 and the period 1972-75. It must be
emphasised that the import figures on which these calculations are based are
the published figures, and excludes figures for the 3-year period 1969-71, and
any imports made in 1968 outside the Ex-Imp. Bank loan.
The export of capital by transfer pricing according to these calculations
works out at an average of between ([:365,730 and ([:731,460 each year. It must
be remembered that the net profit for the first two years of commercial
production of GREL and FGL to ta lied ([:1,851,189, an annual average of
([:925,594, of which Firestone's share was ([;548,115. Set against the estimates
for capital export by transfer pricing given above, and al10wing for the
crudeness of the calculation of those esti.mates, these figures more or less bear
out the finding of the LL.O. mission to Kenya that transfer pricing enables
companies to more than double the surplus sent out of the country in the
form of profits and dividends.
In figures the picture of surplus drain through the rubber project by all the
methods indicated above (except tax breaks which we have no means of
quantifying) for the years 1970-71, the only year for which we have
something like full information, would look as follows:

1970-71
Profits from GR EL ancl FGL
Management fees, royalties etc.
Interest on loans
Transfer pricing
Total

910,292
609,895
314,888
365,730
2,200,804

For the investment of ([:6,000,000 over a two-year period, more than
a:2,000,000 sent out of Ghana or accruing to foreign interests in one third
year of operation! When it is remembered that this figure leaves out of
account the value of income from the bonus citrus plantation and the
numerous tax exemptions granted the companies, and includes an estimate
of the loss due to transfer pricing using the 10% LL.O, mission figure rather
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than the 20% found for Tanzania, does this not set same sort of record in the
annals of post-war plunder of an independent underdeveloped country? It is
difficult to disagree with the assertian made independently by 2 Ghanaians
with access to official information that Firestane was able to recoup the
whole of its investment capital within the first year of commercial
productian.
In thus talking about the surplus pumped out of the country, sight must
not be lost of the fact that at the same time Firestone's holding in GREL and
FGL, including the ghost investment referred to above, remain andgrow. We
say no more than this here, except to observe that to the extent that the foreign
exchange difficulties of Ghana delay or prevent the legitimate expatriation of
surplus, to that extent does the Iikelihood inerease of Firestone branching out
inta other related and less than related fields if it has not done so aIready. Il
would be idle to speculate on likely areas of first exploitation.
The burden of this section has been to show the extent to which the
operation of one multinational corporation in one project has led to the
diminution of the economic surplus available for reinvestment. Putting the
drain of surplus from the Ghanaian economy as a whole as a result of the
"international [capitalist] system" at 17 % of GDP, one writer has
characterised this phenomenom as
"lhe key lO the stagnation of the Ghanaian economy, lO its inability to develop despile its high
level of invcstment characterised by a per capita level of avai lable capi tal equalto lhat of Japan"
(Amin, 1971,20).

E. Mode of surplus utilisation
The rate and direction of economic development in a country at agiven time... depend on both
the size and the mode of ulilisalion of the economic surplus. Thesc in turn are determined by (and
lhemselves determine) the degree of development of productive forces, lhe corresponding
structure of socio-economic relations, and the system of appropriation of the economic surplus
that those relations entail. (Baran, 1968. 144).

So wrote Paul Baran in his path-breaking work. We take no more from this,
fascinating though it would be to do otherwise, than the nation of the
positive aspect of the relation of the size and mode of utilisatian of the
econoll1ic surplus to the developll1ent of productive forces. On this aspect the
general view of serious economists is that the principal cause of underdevelopment was not the shonage of capital but the mode of utilisatian of the
economic surplus. (Baran, 1968,226; Mandel, 1970,478).
What are the lessans of the material presented above on this question? In
the first place it illustrates the fact that multinational corporate activity
within the econoll1Y of Ghana leads to a serious reduction in the size of the
economic surplus. This is obvious from the amount of capital shown above
to have been exported or otherwise put out of the reach of state control.
More subtIe, but no less ill1portant, is the potential for stifling the
development of the productive forces. To the extent that the story of the
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Foso/Odumasi Co-op. Society is at all generalisable it demonstrates this
quite clearly. It shows both the unwillingness of Firestone to use any of the
surplus generated by its operations to encourage any improvement in the
means of production of small-holders, and its desire, through its pricing
policy to drive them out of business. It is at least arguable that had the Society
acquired the needed equipment its members would not only have had a better
chance of staying in business, but would have raised the technical efficiency
of the production process, with it their productivity and, therefore, their
potential contribution to the economic surplus.
As to the amount of surplus that acerues to Firestone, but is not
immediately exported in any of the ways indicated above, the first point to
note is the obvious one that it is removed from the controi of the State and inta
that of Firestone. Thus the mode of its utilisation is determined by Firestone
in a manner to suit the interests, not of Ghanaian economic development, but
of Firestone's international empire. This is not the place to discuss the
objective contradiction between the two interests. 22 It should suffice for us to
draw attention to two ways in which this contradiction manifests itself in
Firestone's operations here.
For the first we tum back to the Foso/Odumasi Co-op. Society story. We
have already noted the failure of Firestone to use any of the surplus to help
raise the levels of productivity of small-holder production of rubber. For if
such improvement in small-holder production were to attract people to
rubber planting, the resulting inerease in raw rubber production would offer
unwanted competition, not only to Firestone's operations in Ghana, but also
to its world-wide, particulariy Liberian interests. The denial of assistance
thus makes eminent sense from the point of view of private company
Firestone, but what about the development of productive forces generally in
Ghana?
The other illustration of the contradiction arises from the projected
relationship between GREL and FGL production. It will be recalled from
Table 2 b above that GREL's production of rubber is expected, through
natural increases, to exceed the needs of FGL and other local customers by
1977, after which increasing quantities will be exported as raw rubber. The
intention is not, as far as we are aware, to use some of the surplus generated in
the operations to inerease the capacity of the factory to take all the rubber
produced by FGL and other local producers, thereby increasing the
production of finished goods for export. Clearly such an event would
interfere with the international market in rubber tyres and tyre products, to
the inconvenience of Firestone, U.S.A. and the handful of rubber giants with
which it monopolises the world market.
The objective interests of Firestone U.S.A. require that even if it could not
entirely stop the development of the GREL plantation, it should do its best to
squeeze out small-holder production and keep Ghana-made rubber tyres off
the international market. On the other hand, true development of the
economy of Ghana requires, in the particular case of rubber, increased
production of raw rubber to feed an expanded fa ctory or factories producing
in inereasing quantities tyres and other finished rubber goods both for the
local market and for export.
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This is the irreconcileable contradiction between Ghana's development
needs and Firestone's exploitative interests: this is the basis for the
importance of the question of who controis the mode of utilisation of the
economic sm-plus.

IV. Conc1usion
The conditions for the intervention of Firestone in Ghana's economy and its
behaviour thereafter conform in full to the objective laws of the development
of monopoly capitalism. Summarily put:
- Firestone came seeking an investment which promised (and delivered)
returns far in excess of the average obtainable in the U.5.;
- it ensured that its investment was subject to no serious risk;
- its object was to break into a new enterprise within its sphere of
influence on the world capitalist market and so manipulate it that it posed
no threat to its domination (in concert with a few other giants) of that
market;
- this it did by getting virtual monopoly con tro l over the production and
distribution of the commodity, and freezing the deve10pment of an
integrated industry with serious potential for exporting finished goods (no
doubt under certain conditions it may suit its purposes better to encourage
such export but under its control);
- it thus captured and sought to abort a serious programme of
industrialisation in an underdeveloped country.
The success of its intervention, too, conforms to the objective laws of the
development of underdevelopment. This shows in such things
- the manipulation of petty bourgeois elements in the underdeveloped
country by foreign capital;
- increasing integration of leading sectors of the underdeve10ped
economy into the world capitalist order, and
- the reproduction and deepening of relations of dependence, and
- the massive drain of surplus.
What perhaps deserves a more extended statement is the role of
"temporary" conditions in shaping the course of some recent developments.
It is clear that once we get past the general conditions in Ghana making for a
tendency to surrender to Firestone or any other multinational corporation,
the actual terms of surrender in each case are best explained in light of
conditions specific to the situation in which it occurs. Thus we could suggest
that extremity of the concessions made to Firestone can only be adequately
explained by the specific and unique factors, objective and especially
subjective, that briefly dominated the scene in Ghana immediate1y after the
coup d'etat of 1966. Chief among the subjective factors was the national loss
of confidence which put in abeyance the usual feeble but real "nationalist"
counterpoise to imperialist excesses.
Though "normal" neo-colonial conditions and attitudes soon reemerged,
we would contend that serious distortions in the economy had been set in
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train. Here it is worth repeating that during the period, over a dozen major
state enterprises were disposed of on terms not unlike the Firestone
Agreement. If it is assumed that each of those enterprises has suffered the same
anti-developmental bias and are contributing to the heamorrhage of
economic surplus on anything like the same scale as the Rubber Project, then
it would be dangerous to underrate the significance of short term, largely
subjective, "aberrations" in influencing development.

Notes
l. This "Iaw of the tendency of the rate of profit to fall" discovered by Karl Marx, receives its
most lucid and authoritative treatment in Pt. III of Vol. III of his Capital.
2. Lenin's Imperalism remains the best general exposition of the genesis and laws of
development of monopoly capitaiism, here stated in barest outline.
3. Among the more interesting are: Beckford, 1972; Frank, 1967; ]alee, 1968; Nkrumah, 1965;
Rodnev, 1972 and Williams 1964.
4. O~e of the 6 "top priorities" in agriculture was said to be the establishment oflarge aereages
of ru bber in the wet South-West during the period of the Second Developmen t Plan published in
1959: Birmingham, et al., 448.
5. Actual tapping began in 1969 and has continued to expand at an averagerateof 1100acresa
year.
6. See later under II B. For contrasting versions see Afrifa, 1966 and Nkrumah, 1966.
7. On ]anuary 13, 1972, units of the Ghana armed forces overthrew acivilian regime headed by
Kofi Busia. This regime had come to power under a new Constitution promulgated in 1969 by
the N.L.e.
8. Reference should be made to studies such as Amin, 1971; Birmingham et al., 1966; Fitch and
Oppenheimer, 1966; Kay, 1972; and Szerewski, 1965.
9. Cited in Africa Report, April 1966, p. 22.
10. As will appear in the discussion below the consideration was more complex than this,
including leases of land.
lOa. The rate of exchange of the New Cedi in ]uly 1967 was pegged at I New Cedi = 0.98 U.S.
dollars. It was devalued at the end of 1971 and revalued within months. The current rate in I US$
= 1.15 New Cedis, now called cedis (C).
II. This monopol y was later limited by the insertian of a clause limiting its operation to a
period of 5 years after the commencement of commercial productian (Letter of Agreement of
September 15, 1967).
12. The story appears on File No. CO.lIT] of the State Farms Corporation. As the last relevant
entry was in May 1971, it is not known what happened thereafter.
13. These arrangements did not always escape from adverse eriticism. In a famous debate on
national television two university lecturers took the chariman of the Negotiation Committee to
task so furiausly that the agreement in question-for the surrender of the State Pharmaceutical
Corporation to Abbott Laboratories of Illinois, U.s.A.-was subsequently abandoned. It is
instructive that the thrust of the criticism was based on the petty-bourgeois nationalist concern
with loss of controi of "our" industries to "foreign" interests. For the full debate see The Legon
Observer, December, 1967, pp. 9-28.
14. Source: Intervie,,, with H.O. Wilson, February 27, 1975.
15. An indication that this is indeed the case is given by the inabilityof the headoffice in Accra
to provide information on the specific quantities of rubber exported to Liberia from Ghana,
since such matters were handled at "headquarters" in Akron, Ohio, U.S.A.
16. The figures are rounded out to the nearest thousand, and do not include credit in the form
of bank overdrafts.
17. This the result of a special formula set out in the Regulationsof GREL (set out as Schedule
A to the Master Agreement).
18. Employment, Incomes and Equality. LL.O. Geneva, 1972, p. 127.
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19. "Freeze Briscoe's Accounts" (Editorial), Ghanaian Times, April 12, 1975, p. 2. and ""Vhat
Investment Has Briscoe made?" (EdilOriaI), Ghanaian Times, May 10, 1975, p. 2.
20. No figures are available before 1972 because of the operation of the system of open general
Iicences during the Busia regime.
21. Il would be unreasonable to assume that any portion of the import licences remains un used
by GREL and FGL. These have the cedis 10 back imports, always ask for more than what they are
given and, as we know, the more they import the more surplus they can "export". Import Iicence
figures are in this case an adequate measure of the amount of imports.
22. Refer to literature cited in foolnote I above, and in the text.
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Notes Towards the Study of Public
Enterprise in Sudan

Caveat
Although the usefulness of law and legal institutions as instruments for
bringing about social, political and economic changes cannot be denied, the
limitations placed on such usefulness by externaI international influences
and the mechanism of the internaI class struggle must always be borne in
mind.! Legal and administrative problems should not be taken in isolation
from their politico-economic context. Thus any study of the laws relating to
the formation, structure, management, performance and controI of public
corporations and their developmental role which fails to address itself to the
history, economic structure and policies of the country in question is bound
to be, at best, incomplete. In the brief sketch which is to follow I propose to
exarnine research problems relating to public corporations in the Sudan
within such con text. Before doing so I must however point out that this is not
a paper on the laws of public corporation in the Sudan. 2

Historical background
Like the histories of most third world countries, the history of the Sudan has
been one of externaI aggresion, exploitation, national uprising, liberation
and ultimately the inheritance of a legacy of immense poverty and retarded
development. Perhaps the only difference worth mentioning is the effect
which this has produced: the much-complained-about political awareness of
the average Sudanese.
The Mahdist Revolution (1882-5) ended the Turco-Egyptian rule of the
country and established an independent Sudan after the liberation of
Khartoum in 1885. This independence was, however, short-lived and the
country was reconquered by the combined armies of Egypt and Britain in
1898. 3 Like all colonial conquests, the motives for this one were partly
political and mostly economic. The vast raw material-producing potential of
the country was quite evident to the conquerers who soon set out to 'develop'
country by the construction of an efficient transport system and the creation
of irrigation facilities. Production of cotton ona large-scale basis started in
1925 in one of the most fertile areas in the country (the Cezira), the Cash,
Equatoria and White Nile agricultural schemes were established later. 4
Before 1919 various forms of resistance to the colonial rule were
demonstrated in different parts of the country e.g. the Wad Habouba
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Uprising in the Gezira, Ali Dinnar's in the West and the Uprisings of the
Southern Sudan.
The year 1919 saw the formation of the first organised nationalist nucleus
among the educated and city-dwellers. The assasination of Sir Lee Stack in
Egypt instigated an Anglo-Egyptian conflict one of the repercussions of
which in the Sudan was the unsucessful 1924 revolution. Egyptian influence
in the Sudan was curtailed until it was partially restored by the 1936 Treaty.
In 1938, the Graduates Congress, which was a reformist organisation, was
formed. Its first overt anti-colonial act was the demand of the right to self
determination in 1943. This year also saw the formation of the two rival
parties, of the two rival religious sects, of Al Umma and Al Ashigga.
Although the class interests of these two parties were not markedly
antogonistic, there was a great difference in their attitude towards Egypt. The
Umma party was clearly anti-Egyptian-and was accused of being proBritish-and Al Ashigga was calling for independence from Britain and
uni ty with Egypt under the rulership of the Egyptian King. 5 The roots of the
leftist movement in the Sudan may be traced to the late forties. The first
nucleus of the Communist Party of the Sudan was formed in 1946. Worker 6
and former organisations were also set up around this time and the country
witnessed their first organised strike. 7
Their demands were not purely sectoral and they fought bitterly against the
anti-trade-union and liberty-curtailinglegislative measures. The government
response to their threatened strikes of 1947 and 1952 was severe. Leaders of the
Federation of Trade Unions were thrown in jail and denounced as servants of
Moscow and international communism. 8 The strikes were declared illegal
and the strikers were denied the protection of trade union law because the
strikes were not in furtherance of trade disputes i.e. political. Under the leftist
banner one may also bring the United Front for the liberation of the Sudan
(1952) and the Anti Imperialist Front (1953).
The British response to the rising nationalist tide was severe at first but
concessions were soon made by the formation of the Advisory Council for the
Northern Sudan. The self government statute was passed in 1952 and
elections to the first legislative Assembly were held in 1953. A transitionai
period of three years culminated in Parliment's voting for independence in
December 1955 and its actual declaration on 1st ]anuary 1956.
At this juncture it is perhaps prudent to refer to the basic difference in
attitude between these various nationals towards the problems of postindependence. In the various leftist publications, the traditional parties are
displayed as showing no concern for and directing no attention towards these
problems. The progressive, anti-colonialist nature of these parties was not
denied but it was thought to have been coextensive with a reactionary antisocialist internai policy.9 Perhaps the pre-independence slogan of 'liberation
not construction' is some evidence of the attention directed by these parties to
the post-independence developmental problems of the country. This slogan
was much attacked by the left which presented its substitute: a non-capitalist
mode of development which would put the country on the path to socialism.
The eighth article of the Programme of the Anti-Imperialist Front (1953)
speaks of the protection of the national economy from the danger of foreign
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companies, the rejection of colonialist business enterprises, the en couragement of local industry, the liberation of the Sudanese currency from colonial
dependency, the creation of an agricuIturaI credit bank etc. lO
On the other hand, the ideological difference between the other parties was
not great. The transitionaI government's statement of policy in relation to
local and foreign capi tal in 1955 is indicative. IL spoke of the intention of the
Government of the Sudan to hand all industries-other than railways and
utilities-to the private sector, to encourage private enterprise and to create
conditions which would aLtract foreign capita!. Concessions and assurances
against discrimination and compulsory acquisition were offered by the
Approved Enterprises Concessions Act 1956. 11
The abovementioned basic difference in aspirations-a capitaIist versus'a
socialist mode of development-is to underlie so much of the struggle which
took place later.
After independence, partisan animosities continued to an even greater
extent. Such animosities, the resistance of the left (including the militant
faction of Al Ashigga which split to form the Peoples' Democratic Party) to
the acceptance of American aid 12 the difficulties created by the cotton crisis of
1956-7 13 combined to pave the way for the coup d'elal of November 17th 1958.
The new regime was denounced by the Communist Party as reactionary and
pro-imerialist less than twenty four hours after the coup. H American aid was
soon accepted and the new regime continued the private sector-favouring
policies of the regimes it had replaced. The Industrial Bank of the Sudan
(recommended by the World Bank Mission) was created specifically to "assist
in the establishment, expansion and modernisation of the private industrial
enterprises in the Sudan".15 A similar role was expected from the AgricuIturaI
Bank of the Sudan. Trade Union and other freedoms were greatly curtailed to
provide an appropriate investment climate. 16 This is perhaps why trade
unions,17 communists and members of the rlemocratic movement 1B were the
spearhead of resistence. Popular unrest, the worsening economic situation
and the intensification of the war in the Southern Sudan led to a successful
popular revolution which toppled the military government in October 1964.
A transitionaI government with strong leftist tendencies-with worker and
peasant representatives-was formed. The demonstrators who flooded city
streets on these days were shouting against the return of the old parties and in
favour of socialism and nationalisation. This government was 500n forced to
resign and was replaced by a more conservative one in February 1965.
By this time, socialist slogans had become so popular with the electorate
(in the modern sector) that the old parties could not take the risk of not
referring to socialism in their electoral programmes. There was talk about
socialism, democratic socialism, Islamic socialism etc. 19 Much was also said
about state controI of the economy, the leading role of the public sector and
the fair distribution of ""ealth. lt is perhaps not without significance that the
Communist Party was banned and its twelve representatives in the
Constituent Assembly were expelled in 1965.
The two major parties alternated in government until the coup d'elal of
May 25, 1969 took place. The first statement of its leaders recited the evils of
neo-colonialism to which the country had been subjected by the previous
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regimes, the satellite nature of the economy, the sad lot of the masses etc. The
basic problem was economic and it was to be tackled by seeking doser ties
with the non-colonialist friends, enlarging the public sector, shaking off the
foreign domination of the economy and adopting a more sensible loanobtaining policy.20
Il is against this background of political turmoil and instability that I hope
to refer briefly to the economic set up with special emphasis on planning and
the role of the public sector.

Economic development strategies
The economy is basically traditional and pastro-agricultural. Subsistence
production is predominant though exact figures about its per cen tage of total
production are not available. Some estimates (44 % and 50 %) have been
forwarded. 21
Within the modern preductive sector, it is difficult to assess the respective
contributions of the public and private sectors (1974 Economic Survey). One
may, however, venture to state that the overall contribution of the public
sector is quite substantiai and that a concious effort has always been made to
encourage greater participation by the private sector.
The degree and intensity of the contribution of the public sector to the
national economic output and the leading role to be (or not to be) played by
the public sector underlay the fundamental difference between the leftist and
the conservative parties. Whereas the latter accepted state intervention in
economic activityas a necessary evil because of the shyness of the private
sector and its inability to generate capitaJ22 and because of the rising demand
for development, the former's ideological stance was based on the assumption
of a central role by the state. Thus, without calling for the abolition or
denying the role of the private sector, the left saw the domination of the
public sector, liberation of the economy and state controI over vital areas of
the economy as the sine qua non for a balanced socialist-oriented
development. 23 The steps taken by the leaders of the May coup to liberate the
national economy were along these lines. 24
Thus, although all politicians were talking about development and the
aspirations of the masses, there was a fundamental disagreement about the
meaning of development and how it was to be brought about. 25
We may now turn to examining the effect of this conflict on the planning of
the private sector and the public sector institutions.

Planning

The First National Five Year Plan was launched in 1946. Il was followed by a
similar one in 1951. These plans were accused of not being development
plans in the modern sense (whose?) of the word. Rather, they were
expenditure-balancing programmes. 26
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Different government departments submitted their estimates without
much coordination or consideration of the impact of the plan on the whole
economy. Between 1956-1960 there were annual deve10pment budgets.
The first coherent attempt at comprehensive planning was the Ten Year
Plan for Economic and Social Development 1961-l97l.27
The plan set clear investment targets at (60 % and 40 % respective1y) for the
public sector and the private sector which was incorporated in the state's plan
for the first time. 28 This plan failed for 'the lack of coordination and the
unrealistic nature of the plan itself since the sources of financing were nor
indicated. In various cases, the capital investment consumed had no impact
on the national economy' .29 This failure led to the abandonment of the plan
in 1965. 30
Renewed thinking about a comprehensive deve10pment plan started after
the May coup in 1969. In May 1970, President Numeiri announced measures
for the liberation of the Sudanese Economy. These consisted of the
establishment of semi-state monopolyover export and import trade and the
nationalisation or confiscation of the property of sixty-one firms and ten
persons, thereby adding [ 670 m worth of assests to the public sector.310n the
completion of these acts of liberation the Five Year Plan 1970-5 was
introduced. 'The noticeable feature of this plan is the deliberate intention to
gear the economy on a socialist path by enlarging the size of and influencing
the composition of public investment. .. the nationalisation measures
mentioned earlier created favourable conditions for this shift in the role of the
public sector as it covered a wide variety of firms, banking, industrial and
foreign trade. 32 Public sector investment was expected to amount to [215 m.
and private sector investment was estimated at [170 m.
The private sector
Although it received various invitations to come forward and participate in
developmental ven tures, its capital was not forthcoming. It was expected to
contribute about 40 % of the revenue for the Ten Year Plan and about 45 %for
the Five Year Plan but in both instances, its response was rather disappointing. Private investors preferred quick profit yielding ventures-especial1y building and construction and trade. The climate of popular hostility
towards private capital (local and foreign) during the sixties is perhaps
responsible for this and for a good deal of illegal remittance of currency
abroad. Tayfour suggests that the mobilisation of the private sector was
adverely affected by the nationalisations and confiscations of 1970. 33
Public corporations
If we are examining the assumptions and policies underlying governmental
attitudes towards public corporations, we may discern three eras:

i. Pre-1969 34
Between the incorporation of the first public corporation (the Gezira Board)
in 1950 and the May coup, there came into existence diverse utility and
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productive public corporations. They were basedon the British model which
aims at combining autonomy and controi and were expected to operate
within the con text of parlimentary party politics. Since neither the economy
nor the politicians were committed to socialist development or comprehensive central planning, the public corporations-even the major ones like
Gezira and Sudan Railways-were not integrated into the policy-making or
planningprocess. Their budgets were retailored by the Ministry of Finance.
Most public corporations operated in desolate isolation from one another
and from other similarly-involved governmental agencies and departments.
As is to be expected, there was no uniform legisiation, or even policy
pronouncement, relating to these corporations. The development of public
corporation law was ad hoc and fragmentary.35
ii. 1969-72
This was the golden era for public corporations, in fact for the public sector as
a whole. The overt socialistic nature of the May regime was displayed
everywhere. Measures for placing the public sector in the forefront as the
vanguard of development were taken during this period. State controi was
established over strategic import and export trade, banking, finance and a
substantiai part of industry. Public corporations were expected torespond to
the socialist call by speeding up production and effecting the desired
transformation of the economy.
The Public Sector Coporations Act 1971 was the first coherent, albiet
partial, attempt to lay down rules for the establishment, organisation and
controi of public corporations generally. The Act established six economic
sectors for Agriculture, Industry, Transport, Commerce, Banking and
Tourism. A Supreme Authority, consisting of eleven ministers, deputies to
the Prime Minister for agricultural and economic sectors and the chairman of
the board of the central corporation for banks, would establish sectoral
corporations which would then establish their branch corporations. The
boards of the sectoral or branch corporations would establish, with the
approval of the Supreme Authority, new independent companies. The Act is
not exhaustive and it may be specifically disapplied to some corporations e.g.
Rahad Agriculturai Public Corporations. The Act is an interesting
experience in so far as it attempts to harmonise the hitherto hapazard
provisions relating to public corporations.
Side by side with this, a complete overhaul of the state machinery was
underway. The Central Bureau of Public Controi was established to ensure
central controi over the performance of the different governmental units by
the detection and eradication of deficiencies and their causes. The Ministry of
Planning and the National Planning Commission were established to
undertake comprehensive and all-embracing planning.
Just as this era was a golden one for the public sector, it marked the low ebb
of the private sector. Il is legitimately claimed that both local and foreign
private capital were scared off by the extensive nationalisatians and
confiscations (which were declared without reference to any predetermined
legal criteria) and the overtly socialistic nature of the regime. 36
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iii. 1972
The abonive communist coup of July 1971 brought about the disenchantment of the May regime with communism and the communist block. A shift
in government policies was soon to be witnessed. It adopted a more right
wing approach. Foreign aid-from any source-was invited. The right
climate for the f10w of such capital into the country had to be created and one
of the major legislative steps taken was the passing of the Development and
Promotion of Industrial Investment Act 1972 which was replaced, in 1974, by
a similar and more generous one (the Development and Encouragement of
Industrial Investment Act) these two Acts offered incentives relating to the
grant of concessions, remittance of profits and of capital upon liquidation
elc. They also offered the necessary safeguards against discrimination,
nationalisations .and confiscation.
Al though the socialist aspirations of the regi me were never denied, a policy
of denationalisation was adopted. Fourteen companies operated by the
Industrial Production Corporation were fully returned to their former
owners. There was also panial disinvestment of seven productive units by
50 % of ownership.37 This, as expected, created 'a favourable change in the
investment climate. 38 By 1974, there was a sharp ino'ease in the number of
private sector establishments. 39 Between 1972-4 there was also a total
utilisation of the commercial banks' credit facilities by private industries and
final1Cing by these banks rose sharply.40 All these banks are public
corporations!
This period is also characterised by joint ven tures between the public sector
and local or foreign partners, and also by an unprecedented flow of foreign
capita!. In contrast with the preceding period, this period seems to mark the
golden age for the private sector.
The object of the above has been to show that a contextual study of public
corporations may indicate that the politico-economic climate within which
lhey operale is just as imponant as the legal provisions relaling to the
organisation, conu'ol etc of such corporations.

Special Research Areas
l. Problem of form
Despite the political turmoil and the changing governmental attitudes
during the last two decades, the form of the public corporation, a body
corporate with perpetual succession, a common seal and a right to sue and be
sued in its own name etc., has been taken for granled. 4!
In fact this form has been so beneficial to employees, because of the better
conditions of service and the lavish fringe benefits, that pressure has often
been exerted by employees for the conversion of government departments
into public corporalions. Most of the top personnel of some of the public
corporations to whom I have talked seem to be convinced that the public
corporation is best suited to guarantee better performance because of its
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autonomy and detachment from'bureaucracy and routine. However a careful
reading of the public corporation Acts and an examination of the actual
practices of the public corporations themselves denotes that many fetters are
attached to this autonomy. The competent Ministers exercise controI by the
issuance of binding directives and also informally. Most boards may not take
action towards which the minister is known to be hostile. The importance of
the telephone and of informal encounters has never been denied. In addition
to this, a lot of contl-ol is exercised by the Ministry of Finance through the
externaI presence of its representative in public corporation boards, its
budget and loan approving-powers, its controI over the withdrawal from
foreign loans either solely or in conjunction with the Ministry of Planning.
One must not forget the loan and foreign exchange controI powers of the
Bank of the Sudan and the complicated procedures of a host of governmental
agencies. Thus, at least as far as financial matters are concerned, the public
corporations are subjected to almost the same hardships of routine and
bureaucracy to which other government departments are subject. If this is so,
one may question the usefulness of this expensive model. One may also
question the applicability of the underlying assumptions of the British
Public Corporation 42 to the Sudanese situation and whether autonomy of
public bodies in a poor and underveloped country is really desirable.
2. Impact of public corporation law on legal system
The legal system had not been tailored to cater for or accommodate a public
sector of this magnitude. The common law principles of equality of the
parties, freedom of contract, etc., are widely accepted and the judicial system
has not changed much since Independence. As yet, there is no body of public
corporation law. The nationalised companies were to continue to be subject
to the Companies Ordinance 'in order to subject them to private law in their
operations, relations with employees etc.'. However, the formation of
independent companies by branch or sectoral corporations could be affected
notwithstanding the provisions of the Companies Ordinance. 43
Corporations falling under the public sector Corporations Act 1971 are
subject to the general laws of the Sudan which are not inconsistent with the
Act. 44 Inter corporate disputes and disputes between a public corporation and
a government unit are to be resolved by the Supreme Authority without
reference to the CourtS. 45 The Acts of some corporations give them periods of
grace before commencement of judicial proceedings and also before
execution. 46
It may be worthwhile to investigate the effect on the legal system of this
inter relationship between the general laws of the country and the special
provisions relating to public corporations.

3. ControI of public corporations
An important, and less complicated, area is con trol. The basic problem is that
there is too much diversity and lack of coordination between the different
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controlling bodies. The general state framework was not prepared to
accommodate such a large public sector and therefore, when the need for
controIling its operations arose, the result was patchwork and not a complete
overhaul or restructuring.
New bodies and agencies were just added to what had hitherto existed.
Outcome? That under the present structure a sectoral corporation is
con troIlable by the competent minister, the Ministry of Finance, of Planning,.
Bank of Sudan, the Auditor General, Government Investments Office (where
relevant), the Supreme Authority, the President, the Peoples Council, the
judiciary, the Central Executive Office of the Socialist Union and lastly the
press. Branch corporations and productive units are of course subject to the
controI of their paren t sectoral corporation.
One may investigate the effectiveness of these safeguards in the absence of
coordination and better channels of consultation and communication. But
would the provisions for these, without more, solve the problem?
4. Public corporations and class formation
An area of research which is of special interest is the role which the public
corporations might have played in paving the way for the emergence of a
strong and weIl-fed local private sector. This may be tested by reference to the
declared objects of the Industrial Bank, the Agricultural Bank, the recent
Sudan Development Corporation, the frequent resort to private contractors
in the execution of government projects and the disparities in income and
landholdings between the tenants of the Gezira Scheme.
Another related problem is whether the key personnel of public
corporations, usuaIly middle class civil servants, have played any role,
consciously or otherwise, in feeding the private sector at the cost of the public
sector or in impeding the realisation by the public corporations of their
developmental objectives. In an address to the people of Beit Al Ma1 47
President Numeiri stated that the 'deliberate neglect of developing local
resources explains the policies of the autonomous corporations established
by the defunct regimes in which most of the earned reserve is squandered.
This is best illustrated by the Gezira Board in which most of the revenue is
absorbed by salaries'. It may do weIl to try to find out whetherthis could have
happened if there was any genuine employee participation in the policymaking process and the management of the corporations. So far, employees
have enjoyed only token representation-in same cases these token
'representatives' are selected by the campetent minister. 48
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The Legal Status of State Enterprises
in Socialist Countries, with Special
Reference to Hungary

I. The historical background
l. The state enterprise under plan instructions
The economy of the socialist countries is based on the social ownership of the
means of production. In the course of the establishment of socialism, the
means of production have with in a wide range been transferred to state
ownership. Private ownership of the means of production has been relegated
to the limited field of smaIl-scale industry, or retail trade. Social ownership
has two forms, viz. state and cooperative ownership, the fundamental and
determining role being assigned to state ownership. Cooperative ownership
has the primary role in agriculture. The operative management of the means
of production in state ownership has been organized by the central state
through state enterprises.
The legal status of a state enterprise basical1y depends on the foIlowing
factors:
a) central distribution of goods and services or exchange of goods and
services for money-commodity production (except for a short war-time
period in the Soviet Union-"War Communism" the latter principle
prevails in the European socialist countries)
b) how far the state enterprise is bound by central decisions-a detailed
plan which obliges the enterprise to produce specificaIly determined goodsand how far it is autonomous-depends mainly on the economic ancl
political situation; the general trend is to extend enterprise autonomy
without giving up the idea of a comprehensive national planning; in this case
a great role is played by the so-cal1ed "economic regulators" -credit-, wage,
price-, etc. policy; for instance if the enterprise wants to invest, it needs credits
which the Bank may grant or refuse, and it sets the conclitions of credit on the
basis of a Government Directive on creclit policy.
Briefly the legal status of a state enterprise depencls on the methocl of
economic management establishecl in the socialist state in question. In the
initial phase of socialist transformation, in the period of the reconstruction of
the system of management reliance on the break down or specification in the
Plan was, in view of the potentialities of the vigorous development of
national economy, a historical necessity. This system of economic
management remained the predominant one in the Soviet Union and, except
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for Yugoslavia, in all other European popular democracies until the socialist
economic reforms laUlKhed in the sixties.
For the state enterprises the break down in the Plan meant a firmly
centralized method of control, which was more or less identical with the
direct state administrative management. Essentially the break down or
specification consisted in the distribution of the production targets expressed
in index numbers among the government departments in charge of the
particular branches of economy under a statutory National Economic Plan.
The production targets were then parcelled out by the respective government
department, in general through the intervention of several intermediate
agencies (directorates, etc.) among the state enterprises. The Plan indices
equalled in their function concrete administrative instructions to be obeyed
absolutely by the enterprise and its management to which they had been
addressed. Hence the enterprises were directly responsible for the performance of the Plan targets and not for the efficiency of the management of
business.
From the above several conclusions may be drawn as to the situation of
state enterprises under the system of Plan instructions. Above all economically, the state enterprise of socialist planned economy could be considered an
economic enterprise, i.e. a genuine enterprise although limited. It was rather
a uni t organized on the pattern of a manufacturing plant. On the other hand
the method of specification in the Plan was in the nature of a measure of
public administration. The state enterprise was a producing-servicingdistributing unit holding the lowest rank of the administrative hierarchy,
substantially uniform with the other governmental agencies, especially with
state budget financed institutes or institutions.
It was due to the amalgamation of the state enterprises with the
administrative chain of controi that until the mid-sixties there was no
superior provision of law relating to the enterprises in operation in the
socialist countries. After the completion of nationalization in the European
people's democracies sporadic regulations were promulgated (e.g. in
I1ungary and in Poland in 1950) applying to state enterprises. These
enactments cannot, however, be considered such as would bring under
reguiation the entire legal status of enterprises. Between 1950 and 1965 a twolevel regulation was the characteristic feature of state enterprises: (a) on the
one part in countries where civil law had been codified on socialist grounds
(Hungary in 1959, the Soviet Union in 1961, Czechoslovakia and Poland in
1964) the state enterprises appeared in these codes as a special variant of the
legal person and were brought under regulation in these codes; (b) the legal
status of the manager, the engineer-in-chief and the chief accountant was
defined in all its details: the dominant theory of the period considered these
officers trustees of the authority delegated to the enterprise.
Mention has earlier been made of the legal personality of the state
enterprise. This may appear as a contradiction in terms, for the specification
in the Plan to minutest details does not seem to require the recognition of the
legal personality or of the corporate rights of the enterprise, although the
state enterprises concluded contracts with each other on the bases of their
plan targets and exchanged their goods or services for money. In the Soviet
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U nion, in the 'thirties or 'forties, the law did not recognize the legal
personality or the corporate rights of enterprises, although the legal
personality of the state enterprise nevertheless received recognition through
the practice of the board of arbitration in the 'fifties. This recognition of the
corporate rights of enterprises received its statutory confirmation in the
Fundamentals of Civil Law Legislation of the Union Republics (Soviet
Principles). On the other hand in the European people's democracies the
legal personality or the corporate status of state enterprises was undisputed
from the very beginning. The economic basis of the legal personality of the
enterprise was the khozraschet, i.e. the autonomous and commercial system
of accounting of the enterprise, a system where the enterprises had to cover
their expenses by their income, they managed their business in the
commodity form, and in the economic transactions the enterprises seemed to
act autonomously in their own name. Naturally it was due to the domination
of the principle of the Plan specification that contracts made between the
enterprises for the delivery of goods were not genuine contracts. As a matter of
fact the commodity relations between the enterprises and the contents of these
relations were defined through the channels of public administration. The
exchange of commodities fundamentally fulfilled the funetions and
specifications of the Plan. The financial interest of the enterprise in all this
was negligible. (The most significant contl-act law institution of the system of
Plan instructions m-ved its name, Plan contract, to this method of
contracting.) There was insistence on investing the state enterprises with
legal personality, from the point of view of autonomous procedure in
economic transactions, notwithstanding the fairly simplified technicalities
of commodity relations.
2. The socialist economic reforms and the state enterprise
The consolidation of the socialist production relations, the completion of
reconstruction after the world war, the gradual exhaustion of the
potentialities of extensive economic development and the need for a changeover to intensive economy, during the mid-'sixties, combined to trigger off a
process of socialist economic reforms, the change-over from the
administrative-centralized system of Plan absolutism then already living on
borrowed time to a system of indirect socialist planned economy. In this
process of economic reforms the last word has not yet been said. There is still
much experimenting going on and many of the reforms have not yet come to
an end. In addition in the particular socialist countries many specific,
mutually divergent reforms have been introduced. Nevertheless as a common
trait of the socialist economic reforms there is the trend towards the
development of commodity and money relations, the increase of enterprises'
autonomy and the greater financial interest of the enterprises, the relaxation
of the administrative rigidity of specification in the Plan. These developments have taken place however, within the framework of socialist economic
planning and central state economic management. As far as the law is
concerned the process implies the increase of civillaw methods as opposed to
those of public administration.
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The socialist economic reforms have brought about changes of a decisive
nature in the legal status of the state enterprises. The independence of the
state enterprise from public administration has received constitutional
recognition (as e.g. under the restated Hungarian constitution of 1972 and the
constitution of the German Democratic Republic of 1973, where the state
enterprise appears in the constitution as an autonomous unit of the socialeconomic mechanism), and so also its specific functions as distinct from those
of other governmental agencies. Simultaneously with the reforms the
independent and detailed statutory settlement of the legal status of the state
enterprises has been taken up.
The first wave of codification coincides with the period of the
introduction of the socialist economic reforms, i.e. about the second half of
the 'sixties. This period above all indudes the approval of the operating
statutes of Soviet state productive enterprises by a resolution of the Council of
Ministers in 1965. In 1967 three further enterprise statutes were approved.
Similar to these statutes are the decree of the Council of Ministers of the
German Democratic Republic on productive enterprises in popular
ownership, the decree of the Hungarian government relating to all state
enterprises, and finally the Bulgarian enterprise statutes approved by the
decree of the Council of Ministers.
The second wave followed upon a certain synthetization of the results and
experiences accumulated in the wake of the economic reforms. In some of the
countries the government deo:ees governing the enterprises had been restated
and supplemented. In 1970 in 'Bulgaria the definitive statutes of enterprises in
conformity with the reorganization of industrial management, which took
place in the meantime, as a,basic type of state economic organization, the
"association", a large-scale enterprise operating under a specific regime,
combining administrative direction with business, has been brought under
regulation. Within this a,ssociation several subordinate state enterprises
("klon") opera te. The number of state enterprises independent from the
associations is insignificant in Bulgaria since this reform. The Bulgarian
regulation cannot be considered a definitive one. Development in the
German Democratic Republic is somewhat similar. In 1973 a government
decree brought under regulation not only the enterprises in popular
ownership, but also the financiaIly autonomous "combinates", or integrated
enterprises, and the "associations". The combinate of integrated factory of
the German Democratic Republic is a large-scale enterprise, whose units, the
combinate or integrated enterprises, cannot be considered genuinely
autonomous enterprises. A number of combinates and enterprises operate in
a manner subordinate to the associations. Hence the directing powers of the
associations are greater than those of the combinate, their enterprise character
being less marked. Both the German and Bulgarian associations or
combinates have been organized as branches or sub-branches. As regards their
legal status the Bulgarian associations are doser to the combinates of the
German Democratic Republic.
Similar developments have taken place in economic management also in
the Soviet Union, where the significance of the associations as financially
autonomous organizations combining powers of direction of economic
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activities with business activities has inereased considerably. On the other
hand, unlike the Bulgarian and German enactments, the Soviet enterprise
statutes of 1965 have remained in force. In 1973 the Soviet Council of
Ministers issued autonomous statutes for the all-union, union republic and
producing associations, the first two categories of associations being doser to
the associations, the last mentioned category to the combinates, to the
German Democratic Republic.
In this second wave of socialist enterprise regulation some of the countries
have made attempts at raising enterprise regulation to astatutory level. So in
Hungary drafting work is in progress which, following suit of the enactment
of the Cooperative Act in 1971, signifies efforts to introduce legislation
equally extending to all types of state enterprises. In Rumania this
codification work has already been completed: the earlier scattered partiai
regulations of enterprises were replaced in October 1971 by a consolidated act
of legislation on the organization and management of state socialist
economic units. In the Rumanian act the state enterprise is still the principal
type of the state economic organs; however, important functions have been
assigned to the industrial centre, a quasi-combinate organ bearing
similarities to the Bulgarian association.
In Poland and in Czechoslovakia no comprehensive legislation has been
carried through in the process of economic reform. In these countries the
development of the relevant law is marked by a number of frequently
changing and frequently amended detailed provisions. The basic regulation
of erlterprises in Poland is still the law-decree of 1950, which has, however,
been amended on several occasions, in particular in 1960 and in 1970. The
most comprehensive regulation of state enterprises in Czechoslovakia is still
the Code of Economy of 1964, with a number of supplementations and
amendments.
In the following section we shall offer a survey of the statutory regulation
of enterprises in Hungary, as in force at present, with appropriate reference to
regulations in other socialist countries when different from the Hungarian.

II. The legal regulation of the state
enterprises in Hungary
l. The doctrinal-methodk segregation of enterprise
management and enterprise operation; enterprise associations

A peculiarity of the reform of economic management in Hungary is the
policy-making and organizational segregation of the levels of economic
management and enterprise on the principle that any so-called macroeconomic rights essentiai for the planned, proportionate development of
national economy as a whole have to be concentrated at the agencies of
economic management, whereas decision-making in matters of operation
has to be farmed out to the enterprises. As for its contents economic
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management implies a planned direction (mainly thraugh economic
regulators) and contral of the market. The main point is to place the
enterprises into an economic enviranment where their autonomous decisions
generally serve the fulfilment of the national plan. Accordingly the state
enterprises have to be transformed into economic enterprises engaged in
developed socialist commodity praduction, socially, economical1y and
legally segregated from economic management. The inter-enterprise
relations will under the reformed economic management be turned into
market relations by indirect economic regulators, basical1y by legislative
means.
Accordingly enterprise direction and contral takes place in the traditional
organizational framework and forms of public administration. Enterprise
direction and contral is directly the function of the various government
departments, or as far as enterprises satisfying regional needs are concerned,
of the local councils. The transmission of decision-making in economic
management to enterprise level is guaranteed by the various economic
regulators (incorne, price, wages, etc. contral). In agreement with this policy
the significance of the legal element is on the increase in contral over the
enterprise, inasmuch as of necessity the economic regulators appear
overwhelmingly in statutory provisions. Any interference in the management of business by the enterprise can be of an exceptional natureonly, as far
as permitted by authority received under statute and on ly on statutory
conditions.
The domination of civil law is characteristic of the realm of enterprises.
Since relations between the enterprises are of the market-type, the regulation
of competition tends to revive. On the other hand the earlier narrow
contractual forced tracks in inter-enterprise relations have come to an end.
The permissive regulation of contract-making has become established, and
consequently in the relations between the enterprises earlier prohibited, or
only exceptional1y used, types of contracts have become the order of the day,
such as e.g. contracts of commission agency and company. Moreover the
revival of atypical or mixed forms of contract can also be observed. In the
realm of enterprises the earlier coalescence of the civillaw and administrative
methods has disappeared. Although, as a principle, endeavours are made to
keep them separate, this segregation does not prevent these two types of legal
means from being used in conjunction for the achievement of the objectives
of economic policy.
This policy-making segregation explains in many ways the difference of
the Hungarian reform from that of the other socialist countries. In Hungary
the intermediate, large-scale financially independent organs combining
economic direction with economic activity such as the Soviet, GDR or
Bulgarian associations or combinates are unknown. The principal type of
state economic organs is the state enterprise. Hungarian law also recognizes
organizations given the name of "trust", although the trust comes under
enterprise regulation. It is a special type of state large-scale enterprise, but its
number and so also its economic significance are negligible in Hungary. The
equally few associations in H ungaryare not organs of en terprise con trol, like
in other socialist countries. The association is merely an economic
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partnership whose principal function is to ensure the coordination of the
business operations of its members. Hence for its legal structure the
Hungarian type of association is fairly similar to the French groupement
d'interet economique. In general the statement may be made that with the
principles of the Hungarian reform of economic management, as far as the
concentration of the productive forces is concerned it is the voluntary
grouping of the enterprises by way of contracts that is in agreement with the
ideas of the reform rather than the concentration of the enterprises (e.g. their
merger) brought about by the executive power. It is for this reason that the
Hungarian provisions of law have guaranteed the freedom to the enterprises
to enter into economic associations, and within these to establish joint
enterprises (such as companies limited by shares, limited liability companies,
etc.). ]oint enterprises established by state enterprises may be considered
"secondary state enterprises" inasmuch as they are brought about by
contracts for association by the state enterprises, and not by the executive
power of the organs of economic management. Another feature of the
Hungarian reform is the law of association established in 1967, brought
under uniform regulation in 1970, and ever since in the process of
development. There are several forms of association, such as for the simple
association of the enterprises (without legal personality) and for others vested
with legal personality . The law even recognizes the joint associations of state
enterprises and cooperatives. Special forms have been established for
international associations to be organized in Hungary. Although the
Hungarian law of association has several deficiencies noted in professionaI
literature (so e.g. the proliferation of forms of association, the obsolescence of
the provisions governing companies limited by shares and limited liability
companies, the unsatisfactory economic regulation of the associations) we
may nevertheless state that firm foundations have been laid for the
associations of Hungarian enterprises within the Council for Mutual
Economic Assistance (CMEA), and also for these to be integrated into the
scheme of East-West cooperation. The convention on the organizational and
operating order of the international enterprises of the member-states of the
CMEA has just completed the preparatory stage.

2. Organization and methods of enterprise management
The supreme organ of enterprise management is the Government. In a
planned controI of the market, economic management by the government has
as a matter of course gained in importance. In point of fact the formulation of
an economic policy extending to national economy as a whole. the shaping of
the structure of a system of economic control, the coordination of a variety of
functional and sectoral activities of economic management are tasks of by far
greater complexity in planned economy of a long-range and policy-making
character than in a plan-specifying system. For the consolidation of the unity
of economic management by the government the Council of Ministers in 1973
established the State Planning Committee as a special government committee
formed of the deputy prime ministers in charge of matters of economy and the
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principal officers of the key government economic departments. The State
Planning Committee may issue resolutions binding on the government
departments concerned, on organs of all-national competence as weIl as other
authorities.
As compared to the situation before the reform the importance of
functional economic management has increased considerably, and therefore
that of the National Planning Board, the Ministry of Finance, the Ministry of
Labour, the NationaI Board of Supplies and Prices, etc. Essentially the task of
functional economic management is to define the government policy of
economic management and to formula te the rules of enforcement of the
regulatory system. For example, the Government approves the principles of
credit policy, which for the enterprises peg out the lines of development,
preferred or restricted. The enforcement of the government resolutions
defining the principles of eredit policy is the primary function of the Minister
of Finance and of the National Bank of Hungary. These functionalorgans of
economic management issue provisions of statutory and binding force to the
enterprises.
Before the reform in all socialist countries the deciding organ of enterprise
management were the sectoral government departments, such as the Ministry
of Heavy Industry, the Ministry of Public Construction, etc. It is the general
trait of the socialist economic reforms that the function of enterprise
management of the sectoral government departments has been more
restricted than before. On the other hand tendencies have come to the fore
proposing the modification of the operation of these organizations to a
certain degree. In the socialist countries, where associations and combinates
have risen to a controlling position, many of the departmental functions have
been transferred to them, whereas policy-making functions and such of longrange development have been assigned to the sectoral departments at a
growing rate. There are tendencies, mainly in Bulgaria and the German
Democratic Republic, to subordinate the associations and combinates of
highest importance directly to the government or to government commissions. In the Soviet Union the law subjects certain divisions of government
departments to the system of independent accountancy, i.e. the performance
of certain enterprise functions by the department itself.
In this respect the Hungarian reform has split the earlier uniform,
hierarchically organized, managing activities of the sectoral government
departments into two lines of economic management, namely sectoral
management and the supervision of enterprise. Within the scope of enterprise
supervision the character of the legal relations of the government
departments and the enterprises has undergone a radical change.
Essentially sectoral management as a new form of managementconsists in
the duty of the sectoral minister to direct economic activity, by influence or
authoritative means, coming within the departmental sector in the entire
sphere of the national economy, irrespective of the organizational subordination of the economic organ performing the activity in question. As an
example the managing activity of the Ministry of Public Construction of a
sectoral nature extends to the operations of any enterprise in the building
trade established by any one of the government departments or any local
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government council, to building cooperatives, the small-scale building trade
and so also to the building activities of the citizens. In practice a number of
problems have emerged in connexion with sectoral management, e.g. sectoral
supervision and information are still not sufficiently defined. A relevant
provision of law is in the drafting stage.
The other function of the sectoral government departments is the
supervision of enterprises, a function which the government department in
question performs in respect of the hierarchically subordinated enterprises
formed by il. Of the provisions of the government decree on the state
enterprise those relating to the following deserve mentian:
- establishment of the enterprise simultaneously with the definition of the
scope of activities and the ascertainment of the starting assets;
- the exercise of the employer's powers in respect of the manager and deputy
managers of the enterprise;
- terminatian of the enterprise by way of reorganization or liquidation;
- information of the enterprise activities, supervision, comprehensive
appraisal of the activities of the enterprise
- operative interference in the activities of the enterprise by way of
exception, like the issue of concrete instructions, the re-allocation of shop
divisions and the economic rehabiliation of the enterprise.
Below we shall discuss the supervisory rights (only those relating to the
establishment and terminatian of the enterprise), contracts and the operative
interference in enterprise business.
(a) Establishment of the enterprise and the definition of the scope of
activities. A state enterprise may be established by a minister, the principal
officer of an administrative agency of all-national competence, or the
executive committee of a local government council. In all instances the
agreement of the Minister of Finance is required for the establishment of an
enterprise. If the principal scope of activities of the enterprise is outside the
sector of the faunder organ, the minister responsible for the sector of the
economy has to be consulted for his opinion. The enterprise is deemed to be
established on its being entered on the register of enterprises kept by the
financial authorities. Upon request the enterprise may also be entered on the
register of firms kept by the court of law. The entry of the enterprise on the
register of firms is, however, not a legal conditian of establishment. An
essentiai part of the decree establishing the enterprise is the definition of the
scope of activities of the enterprise and the ascertainment of its starting assets.
After the introduction of the reform of economic management the limits of
the scope of activities of the enterprise are not drawn too clasely. In
conformity with the government decree the scope of activities of the
enterprise has to be defined in away permitting the exploitation of its
productive forces with as high degree of economy as possible. The enterprise
has rights to the performance of subsidary activities for the economical
performance of its principal activities. Hence in the decree of establishment,
in broad outlines and in general terms, the principal scope of acitivities of the
enterprise will have to be defined, passibly by emphasizing the special line of
the enterprise, and its subsidiary activities. The principal scope of activities at
the same time qualifies the enterprise for the performance of any partiai
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activity associated with the principal scope, when no special mention will
have to be made of the partiai activity in the deed of establishment. The
building contraetor will, e.g., draw up the plans of the building to be
executed by him, the producing enterprise may sell its products also directly.
If, however, the building contractor intends to embark on planning activities
in conjunction with his building trade, if the producing enterprise transports
and sells the products also of other enterprises besides its own, then in the
deed of establishment the 'enterprise will have to be authorized expressly to
undertake such subsidiary activities.
(b) Termination and rehabilitation of theenterprise. There are two ways to
terminate a state enterprise by the founder organization, viz. by reorganization or liquidation. Reorganization may imply the union, merger or
segregation of the units of a state enterprise. Legally this means that the new
state enterprise will at the same time be the assignee of all rights and
obligations of the terminated enterprise. This reorganization, which means
the termination of the enterprise, must not be mistaken for the reallocation of
a plant division, an operation which in the government decree has also
received the designation of reorganization. In the exceptional interests of
national economy the founder organization may decree the allocation of a
plant division, plant, etc. of the enterprise to another. In this case the scope of
activities of the enterprises concerned will have to be defined onceagain, and
so also their starting assets ascertained.
Liquidation of an enterprise will be decreed if its activities are
unprofitable, or the national economy has no need for the enterprise. In this
case the manager will be replaced by an appointed committee of liquidation,
which will make good the c1aims of the enterprise and settle its liabilities. In
the event of liquidation the enterprise will cease to exist without an assignee.
Any residual assets will be returned to the state budget. There is but one
exception from main rule of termination without an assignee; on grounds of
social policy, for meeting c1aims arising from employment or such as have to
be met by the social insurance scheme, an assignee enterprise has to be
appointed.
If the enterprise assets drop befow the starting assets or the reserve funds of
the enterprise have been depleted, the founder organ has to decree the
economic rehabilitation of the enterprise. A commiuee formed of the
representatives of several organs will then examine the ways in which the
operations of the enterprise can be turned profitable again. If there is no
prospect of change, the founder organ will decree the winding up of the
enterprise. Otherwise it will take the necessary action for the improvement of
the management of business by the enterprise.
(c) The right to issue instructions. After the reform of economic
management the legislator wanted to restrict cases of an operative
interference in the management of business by the enterprise to a few
exceptional cases. Accordingly the founder organ may issue instructions to
the enterprise only for exceptional interests of national economy and only
when the economic target cannot be achieved by way of exercising a routine
economic influence on the enterprise's business. Unlike the earlier regulation
of the German Democratic Republic and Czechoslovakia, the Hungarian
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government decree on enterprises does not expressly recognize the subjective
right of the enterprise instructed by the respective organ to damages caused by
the government instruction. Nevertheless it states that the controlling organ
issuing the instruction has within the capacity of the national economy to
compensate the enterprise if substantiai losses should arise in carrying
through the instructions.
The Hungarian Foreign Trading Act of 1974 recognizes special rights to
issue instructions to enterprises holding a licence for transacting foreign
trade and at the same time extends the rights to issue instructions in the
interest of the performance of interstate obligations under international
agreements.
As regards the general organization of the management of enterprises,
recent legislation has brought about changes of special interest. The changes
here referred to concern the settlement of inter-enterprise disputes. With effect
from the 31st December, 1972 the state boards of economic arbitration, the
forum having jurisdiction in inter-enterprise disputes, have been dissolved
and merged with the uniform organization of the judiciary. In accordance
with the restatement of the Constitution of 1972 and the Act on the reform of
the judiciary, the ordinary court of law have cognizance of all civil law
matters, inc1uding legal disputes between state enterprises. The supplement
to the Code of Civil Procedure classifies the legal disputes between enterprises
as actions of economy, where jurisdiction has been entrusted to judges
assigned to a new organ, the Economic Branch, organized within the
ordinary courts of law. In legal disputes between enterprises the general rules
of the Code of Civil Procedure have substantially to be applied, apart from the
very few exceptions defined by the supplement to the Code. The economic
courts have in this way become part and parcel of the uniform organization of
the judiciary, in the same way as the labour courts superseded the earlier
committees of arbitration in labour disputes.
The reason why the state boards of economic arbitration have been
discontinued is that earlier these boards operated primarily as agencies of
public administration. They were not tribunals of arbitration in the genuine
meaning of the term, but organs which received instructions from the
government, could issue quasi-provisions of law (conditions of delivery),
further, subject to the rules of compulsory contract-making, they could
negotiate contracts between enterprises ex officio, or even modify or
terminate such contracts. Hence the focal point of the activities of the boards
of arbitration were so-called "pre-contractual disputes", conttact disputes of
an administrative nature. Only part of their activities was devoted to
judicature, mainly to determine dispute arising from a breach of contract.
After the introduction of the reform of economic management, the
administrative procedure associated with contractual disputes has been
relegated to exceptional and marginal cases, and the civillaw procedure has
come to the fore. In accordance with the declaration of the principle of the
autonomy of the enterprise, there was no further need for the maintenance of
the autonomous administrative organ, and the constitutional principle
proc1aiming the unity of judicature could be enforced consistently.
Henceforth in the legal matters of enterprises and private persons the courts
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of law could proceed on conditions of legality of a yet higher degree. In
addition Hungarian legislation devoted greater attention to arbitration, now
genuine tribunals of arbitration chosen by the parties concerned. Actually an
ever growing number of legal disputes is withdrawn from the jurisdiction of
the ordinary courts of law and submitted to arbitration.
Enterprise management primarily relies on provisions of law. The
provisions of law in the first place associated with management are as a rule
issued in the form of government deerees. For the enforcement of government
decrees the functional and sectoral government departments have recourse to
two types of sources of law, viz. to the degree or regulation applicable to, and
binding on, everybody and, secondly, to normative instructions applicable
only to subordinate enterprises.
A large number of economic regulators appear clad in provisions of law.
Not all economic regulators are, however, appropriate for promulgation in
the form of a provision of law. Part of these are transmitted by the manageriai
organs in the form of directives or policy-making opinions to the enterprises.
AIso methods to influence individual enterprises have been developed. One of
these is the, legally, still uncodified contract for economic management
whose variegated forms are resorted to extensively in practice. The basic
feature of this contract is the undertaking by the enterprise to the organ of
economic management to adopt a definite policy in its operations (e.g. the
carrying through of definite development work, or to refrain from changing
the uncontrolled price of certain products, etc.). In return the organ in charge
of economic management extends certain definite benefits to the enterprise,
e.g. abatement on taxes, preferential credit terms.

3. Rights and obligations of the state enterprise
One of the most characteristic features of the legal status of Hungarian
enterprises is that the Hungarian legislation has, unlike recent Soviet,
Democratic German, Rumanian and Bulgarian legisiation, but similarly to
the Czechoslovak Code of Economy of 1964, applied the so-called negative
method of regulation of the rights of the enterprise in the government decree
on enterprises. Negative regulation involves that in certain spheres of
economy the rights and obligations of the enterprises and of the organs of
economic management have not been defined in any conerete form. The
legislator has declared merely in the form of a principle that the enterprise
may in its operations exercise any right by observing the principle of using
the right as intended by the legislator, except, however, when a provision of
law prohibits or limits the use of a right. On the other hand economic
management may interfere actively in the operations of the enterprise only
when it has expressly been authorized by a provision of law. On the enterprise
the legislator has imposed the obligation, to act according to plan, by
continuing a socialist type of commodity production, and to meeting the
necessary economic needs to pursue its business in a profitable manner. For
the performance of this fundamental obligation the enterprise is entitled to
autonomous decision-making in matters of enterprise business and to the free
317

Tamils Silrköz)'

disposal of enterprise assets. In the follmving section a synopsis will be given
of the principal rights and obligations of enterprises.
(a) Relations of the enterprise to the National Economic Plan. It is the
characteristic feature of the economic reform in Hungary that with the
separation of economic management and business operations the system of
the break down in the Plan, or Plan specification, and of the obligatory
system of Plan targets have ceased to exist. (In the other socialist countries,
either the earlier form or a reduced number of enterprise obligations under
the Plan have remained. ) As defined by the Act of 1972 on the Order of
National Economic Planning the National Economic Plan is bindingon the
Government and on the organs in charge of economic management.
Accordingly economic management establishes the provisions of law and the
system of economic regulators, and eventually these acts of Plan enforcement
will be directly binding on the enterprises or influencing them to manage
their business in the interest of the achievement of the targets of the National
Economic Plan. The reform does not, however, imply the cessation of any
obligation on the part of the enterprise to conduct its business in conformity
with the Plan. However this obligation involves the elaboration of an
independent enterprise schedule of action, and not the strict adherence to
Plan indices. The elaboration of an autonomous enterprise plan is a peculiar
enterprise right and obligation. Here as a matter of course informative matter
relating to the National Plan, principles of the methods of plan-making, etc.
are important, although there are no obligatory prescriptions of economic
management in force which would direct the enterprise in preparing its plan,
nor in defining the contents of this plan. Therefore in the plans of the period
following upon the economic reform the definition of plan targets qualifies
as an objective of a general nature, and not as a task obligatory for the
particular enterprises. The economic organizations are bound to define their
plans in away that "these ensure the realization of the decisions of the
national economic plans affecting their activities and of the requirements of
the plans expressed in the form of regulatory means".
(b) The financial independence of the state enterprise. In order that an
enterprise might perform its economic tasks, it is essentiai that at the start the
capital stock required for the exploitation of its scopeof activities is placed at
its disposal, or that by way of income controi the funds needed for the
management of its business or for its development should not be withdrmvn
from the enterprise. Although it stands to reason that the financial position of
the country is in a decisive manner influenced by the rate of freely disposable
means left with the enterprises, the statement may be made that since 1968 the
enterprises have been properly supplied with current assets and that after
taxation on the average about fifty per cent of the net profit is left with the
enterprise. Now the figure is about 40%. Anyway, the enterprise has sufficient
assets to conduct its normal operations but if it plans a substantiai increase in
production or an important investment, it needs credits and credits are
controlled by the Government. Thus the enterprises are not in the position to
bring about macro-economic changes in the national economy.
The various state taxes, e.g. the profit tax, the production tax, the charge on
assets, do not seek only the withdrawal of the profit and its redistribution
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through the state budget: these are all important economic means to
influence the enterprise.
State enterprises are under the obligation to accumulate funds for definite
purposes from the profits left with them. The most important of these are (a)
the development fund for enterprise investments, overhaul, etc.; (b) the profit
sharing fund to which the profit share paid to employees beyond their wages
or salaries and certain weIfare and social expenses (e.g. such for keeping up
the enterprise creche, day-home, etc.) are charged: (c) the reserve fund to make
good possible losses or for the assumption of risks.
The enterprise is free to possess its assets, make use and dispose of them. In
conformity with Hungarian Civil Code of 1959 and the Restatement of the
Constitution of 1972, the enterprise is now the owner of its assets, the assets of
state enterprises being the integral and indivisible property of the state. The
enterprise is authorized to manage the assets entrusted to it autonomously. It
is in agreement with this right of the independent management of business
that the state is not liable for the debts of its enterprises.
In this connexion mention may be made of the extensive discussion which
have been going on in Hungary as weIl as in the other socialist countries (in
the first place in the German Democratic Republic, Czechoslovakia and
Poland) on the contents of state ownership at the time of the introduction of
the reform. The dominant opinion was in favour of the unchanged
recognition of state ownership and against the recognition of enterprise
ownership in the assets. In these discussions several novel ideas have emerged
as to the structure of state ownership and its theoretical foundations.
Several measures have been introduced for the reinforcement of the
financial independence of enterprises. Thus the government decree on
enterprises has pronounced the prohibition of the regrouping or reshuffling
of the assets. On the other hand in 1970 several provisions of law have broken
through the earlier rather rigid bank monopoly of credit operations and have
authorized the enterprises to lend, transfer against a consideration or
gratuitously, machinery, equipment, funds, temporarily or definitively, to
their partners. The same provisions have authorized the enterprises to extend
commercial credits or advances provided, in both cases, that such credits or
donations serve also the purposes of their own production.
(c) The freedom of contract. The reform has lifted the earlier general
obligation of contract-making of the enterprises. Exceptions are in the first
place single large-scale state investments, where the contractors and suppliers
are equally under an obligation of entering into contracts, and foreign trade,
where the foreign trading enterprises are under an obligation to contract with
home industry and commerce. In domestic goods transactions, central
management or the quota system has been maimained only for goods of
utmost importance for supply purposes. In general there is also freedom in
the choice of the contracting party, i.e. the earlier sectoral or regional
limitations have mostly been abolished. For want of Plan specification, in the
light of the uniform position taken in literature, there can be no talk of plan
contracts between the enterprises. Accordingly contracts made by an
enterprise with another closely approximate the traditional types of
contracts, such as sales contracts, contracts for work, labour and materials,
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commission-agency, etc. These changes will gradually perrnit the integration
of enterprise contracts into the Civil Code and, by maintaining their
specialties, their uniform regulation together with the other civil law
contracts.
The enterprises are in general free to select the type of contract best suited to
their business. In the regulation of the particular contract freedom is
predominant. Finally at many places contractual relations have replaced the
earlier relations of an administrative nature. Thus the relations between
enterprises and banks in matters of credit policy have been placed on a
contractual basis.
4. Enterprise liability
The establishment of a system of rules controlling conduct in business has
become indispensable at the moment enterprises have begun to come into
contact with one another in the market. The change in economic policy has
inevitably brought with it the revival of the regulation of competition (the
Hungarian act of 1923 on competition is still in force) with the simultaneous
adaptation of it to the nature of the socialist system of society. The law of
competition, however, protects the interests of the competitor only by
traditional civil or criminallaw sanctions. The sphere of abuses of enterprise
autonomy, however, may extend beyond the simple violation of the interests
of the business partner. These abuses may be directed also against the interests
of both economic management (transgression of the legitimate scope of
activities, disturbance of money and credit operations) and the consumers
(deterioration of q uali ty). Within this fair! y wide scope the need has arisen for
the introduction of new financial sanctions bearing hard on the enterprise
profit.
Hungarian legislation imposes the primary sanction of a fine for illicit
practices when the enterprise's drive for profit runs counter to the interests of
national economy. The relevant provisions were enaeted in 1968. By this a
new, independent variant of liability under administrative law has come into
being. The economic fine can be inflicted on enterprises and cooperatives
only and it is the primary and general sanction of enterprise liability. In
principle the fine can be imposed on all kinds of abuses usually occurring at
enterprises. It affeets the enterprise directly and this liability will then reel off
to the employees of the enterprise in the form of consequences under labour
law, or even ciriminal law. In general the judge will have recourse to the
imposition of an economic fine when the enterprise comes by large profits by
violating provisions of law, decrees or regulations of authorities or the
principle of the socialist management of business, and thereby causes
considerable losses to national economy or gravely endangers the lawful
interests of the population. The principles of the socialist management of
business cannot be considered fully developed yet. At all events, however,
these principles imply the effective stemming of the drive for unfair gain,
abuses by superior economic powers and the deterioration of quality by
different kinds of manipulation. The exceptional cases of the imposition of
an economic fine are those of the management of business to the prejudice of
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the interests of national economy even in the absence of any substantial illicit
gain or any material damage. Such cases are, e.g., the assumption of
.obligations by the enterprise without the necessary financial cover, critical
disturbance of the order of money transactions, extension of credits or trade in
products, the continuation of unlicenced trade in goods of importance by
transgressing the legitimate scope of activities, unlawful foreign trading
activities, the exposition of the corporeal integrity or health of the enterprise
employees to grave hazards by the infringement of labour safety regulations.
As regards civillaw liability the earlier rigid and often too rigorous penalty
clauses have been mitigated remarkably. Although in contracts made by
enterprises the obligation to stipulate penalties has on the whole remained
(although in a number of types of contracts, such as e.g. research contracts,
contracts of commission-agency in foreign trade, penalties are not usual).
However, the penal ty funds and the rates of penalty have been reduced
considerably and the obligation to enforce claims to penalty has been
confined to a very narrow sphere. In general the statement may be made that
the earlier penalizing character of the penalty has ceased and that its function
of damages has become predominant. By the side of the penal ty the
importance of the enterprise liability for damages formally imposed for a
breach of contract has increased, still in judicial practice in its substance
developed to strict liability. Another trend of interest in judicial practice is to
reduce the Civil Code in principle to unlimited liability for damages to the
rate of the actually predictable, i.e. calculable damage.

5. Enterprise management and internal organization.
At the introduction of the economic reform statutory provisions have in
many respects reinforced the competences of the one-man management and
individual liability of the manager who, however, must regularly consult
with the trade union secretary, the Party secretary and-where many of the
employees are young-with the secretary of the youth organisation
("triangle" or "quadrangle" of the enterprise). There are no provisions in
force which would define the competences of the deputy managers as was the
case earlier, or those of the organizational units absolutely subordinate to
them. Deputy managers cannot veto the decisions of the manager, their
competences are defined by the manager in the statutes of the enterprise. The
manager has received complete authority in defining the internal organization and the opera ting order of the enterprise. At the same time it is a
shortcoming of the regulation that the internal structure of the enterprise has
been ignored in the government decree, although the right of the manager to
give shape to the structure of the enterprise autonomously does not by itself
preclude the definition of the principal traits of the internal structure by a
provision of law in conformity with the government directives. In particular
the legal guarantees of the independence of the self-financing internal units
within the enterprise have been omitted, although here the legislation of
enterprise matters of several socialist countries has provided examples. From
1969 onwards work has set in for the modernization of the "internal
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mechanism" of the enterprises. The practical results obtained here will in the
near future be cast into provisions of law.
This poblem is closely associated with that of the development of
industrial democracy within the enterprise. For the reinforcement of
industrial democracy steps have been taken already by the government decree
and the amendment of 1967 of the Labour Code. Thus, e.g., for the
institutionalization of the participation of the enterprise trade union organ
in enterprise management as a special means of control, the institution of the
supervisorI' committee part of whose members are appointed from among the
workers of the enterprise has been established. By comparison with similar
regulations of other socialist countries, however, it will be found that as
regards the legal expression of the direct methods of industrial democracy the
Hungarian regulation is lagging somewhat behind those of the others.
Presumably in the coming regulation of enterprises the institutions of direct
industrial democracy will be given their proper statutory expression in as
much as the XIth Congress of the Hungarian Socialist Workers Party, in
1975, laid stress on the need for the increase of labour participation in
management.
Obviously it was part and parcel of the economic policy in the process of
the reform, beyond the preservation of the rights of the managers, to integrate
the manager and his deputies organically inta the enterprise and in this way
to bring about the unity of enterprise management and of the collective of the
enterprise. This policy is served e.g. by the fundamentally uniform interest of
the executives and workers in the business results. In conformity with these
ideas of economic policy in legalliterature also the opinion is spreading as if
the manager of the enterprise were not unilaterally a delegate of the state, but
there existed a "dual attachment", the one to the supervisorI' organ, the other
to the collective of the enterprise. This dual attachment has been given
expression in the government decree on enterprises in that the manager is
appointed and also discharged by the supervisorI' organ, although in he
appointment and discharge indirectly also the collective of the workers of the
enterprise have a word to sal' through the trade union. The appointment
establishes relations of employment to the enterprise and not to the
supervisorI' organ; still, in the employment of the manager the supervisory
organ exercises the rights of the employer.
Associated with the legal status of the manager of the enterprise there is the
change of outlook not onlyas regards the office of the manager, but also
regards the appraisal of his manageriai activities in general, an outlook
which segregates the liability of the manager as principal officer in a yet
sharper way from the liability for the breach of du t)' in the executive activities.
In the system of plan instructions at least in principle the liability for an
erroneous decision of the manager and the production of a defective product
was established by uniform standards. After the reform the activities of the
manager have ceased to be merely functions of the execution of instructions.
From this change it follows that at the appraisal of the the activities of the
manager we have to a certain ex tent detach ourselves from the appraisal of
certain concrete decisions, and as the principal rule the entire economic
activities of the manager will have to be valued therefore for a long range. In
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this valuation the particular manageriaI acts will coalesce with the results of
the series of actions, mutually and simultaneously compensating one
another. Therefore in economic life the general tendency to narrow down the
legal liability for the benefit of financial interestedness has in the case of the
principal officers of the enterprises received increased emphasis. On the other
hand other systems of valuation replacing legalliability have appeared on the
scene in a stronger form, and managers of enterprises doing their work
unsatisfactorily for extended periods of time are as a rule discharged and in
general disciplinary proceedings.
The changes in the principles of liability to a certain extent manifest
themselves also in the field of economic criminal law. In direct planned
economy substantially the formal safeguard of economy was the order of the
day, in the form partly of offences against social property, partly of offences to
the prejudice of the Plan. Towards the safeguard of the contents of
management the Criminal Code of 1961 took steps already by abolishing the
category of criminal offences against the Plan. The regulation of criminal
offences against the order of national economy has been modernized by the
supplement of 1971 to the Criminal Code. As regards offences infringing the
order of the economy, it is in particular the wasteful or lavish conduct of
business, irresponsible conn'action of debts, and commodity usury which are
of special importance for the reform of the criminal law.
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