










































countries, including Botswana. Throughout a three-year period, from
February, 1977, to December, 1979, when an agreement was reached
between the parties at Lancaster House, the refugee statistics showed a
dramatic raise in the total refugee population from a few hundred to
over 30 000 refugees who were staying in the country at the end of
1979. 16 However, during the same period even more, mainly
Zimbabwean, refugees had passed through Botswana. These refugees
were on their way to guerilla bases in Zambia (mainly ZAPU bases).l7
The recruits stayed for a while in the two transit camps which were
located in Francistown and Selebi-Pikwe.l8 These two camps became
overcrowded however and a rural settlement, Dukwe, was therefore
established in 1978 for those refugees who were not interested in
moving on to guerilla training.l 9 (See chapter 4.3.)

While harbouring all these refugees during this period of intense
unrest in Rhodesia, Botswana became involuntary involved on its
own side of the border. Rhodesian security forces were violating the
Botswana borders in raids and kidnappings, and the ZAPU freedom
movement was operating illegally in Botswana territory.20 This
situation resulted in the establishment of the Botswana Defence Force
in 1977.21 (See chapter 2.3. )

After the agreement in December, 1979, between the Patriotic Front
(consisting of the two guerilla movements, ZANU and ZAPU) and the
Salisbury administration a vast voluntary repatriation programme
took place.22 Most of the 26 000 Zimbabwean refugees were voluntarily
repatriated, but according to Polhemus more than a thousand
Zimbabweans chose to remain in Botswana.23 Less than 200 of them
were in Dukwe. The Dukwe refugees were students waiting for
scholarships or families wishing to settie in Botswana.24

3.3 Angolans

The role of host to the 4 000 Angolans who fled into Botswana in the
late 1960s was a completely different one. During a two year period
(1967-69) refugees from rural background crossed the border near
Shakawe in the north-western comer of Botswana. The majority (80%)

16 Polhemus, 1985, p 33.
17 Southall RJ. 1980, P 49. ZAPU stands for Zimbabwean African People's Union.
18 A/Conf. 106/1, 1981, P 9.
19 A/Conf. 106/1, 1981, P 9. Polhemus, 1985, p 33.
20 Dale, 1978, p 17 (note 52). SouthaIl, 1984, p 161.
21 SouthaIl, RJ. 1980, P 6.
22 Southall, RJ. 1980, P 48. ZANU stands for Zimbabwe African National Union.
23 Polhemus, 1985, p 33, 34. Southall, RJ. 1980, P 48.
24 LWF, Botswana, 1984, annual report, p 2.
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of the refugees were Hambukushu and they came to an area which
already had a large Hambukushu population.25 Their flight was caused
by the liberation struggle in their horne country. In 1967, the
Portuguese had started an anti-guerilla campaign in the area where the
Hambukushu lived. The people were forced to move to special
settlements and the tribal leaders were punished if they were suspected
of collaborating with the guerrillas. The Hambukushu were also
subjected to reprisals from the guerrillas if they obeyed the Portuguese.
Caught in this crossfire they were forced to flee. 26

As they were neither interested in education nor in joining any
guerilla movement, they settled amongst the already existing
Hambukushu communities in the remote area in the north. However
the distribution of refugees between about 20 villages caused adminis­
tration problems because of poor communications in the delta area.
There had also been some incidents with the Namibian authorities,
caused by refugees who had travelIed back and forth to Angola, which
necessitates crossing the Caprivi Strip (see map p 6). As local
authorities anticipated an increase in the influx, a relief scheme was
decided upon in 1968.27

This relief scheme was financed both by the Government of
Botswana and international organizations. It was, for example, the first
time that UNHCR was involved in refugee assistance in Botswana.28

Other organizations involved were the World Food Programme,
(WFP) which provided food, and the World Council of Churches,
(WCC) which recruited a Resettlement Officer, Malcolm Thomas, who
was in charge of developing an area of 260 km2 on the western side of
the Okavango delta. 29 In this area, named Etsha, the refugees built
thirteen villages. In the beginning the economy was based on farming
and later a cooperative store and a handicraft industry were established
on the initiative of the Resettiement Officer.30 Today he still runs the
big store. Goods are transported by lorries along a shaky, bumpy and
dustY road for about 280 km from Maun, the nearest bigger village. It is
at least a 6-7 hour drive even if one does not get stuck in the sand.

Since 1975, Etsha has become an ordinary Botswana community and
is no longer a refugee settlement, as the refugees acquired Botswana
citizenship after Angola had been declared independent.31 (See chapter
6.3)

25 Potten, 1976, p lOS, 114.
26 Ibid., P 107.
27 Ibid., P 108-109.
28 Polhemus, 1985, p 33.
29 Potten, 1976, p 108, 115.
30 Ibid., P 109, 110, 112.
31 Potten, 1976, p 105.
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Another example of rural refugees who have been integrated locally
in Botswana are the Herero who Hed in 1904-05 after an unsuccessful
revolt against the German colonial administration of South West
Africa (Namibia).32 Today the descendants of these refugees are chiefly
settled in the western part of Botswana where they are economically
independent through their cattle-business. Instead of being hired by
Tswana people, the Hereros hire Tswana to work for them.33 Accor­
ding to Polhemus, however, the Herero still evince a desire to return
to their own country even if they appear to have been successfully
integrated in Botswana.34

32 Vivelo, 1976, p 39--40
33 Ibid" P 39--40.
34 Polhemus, 1985, p 31.
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4. The refugee situation in 1987

4.1 The refugee population

There would seem to be three categories of refugees in Botswana. The
first group consists of those who are recognized as refugees and who
enjoy asylum. The second category consists of those who are recog~

nized but who have not been granted asylum and therefore move on
to another country. The third category consists of those refugees who
are voluntarily in transit.

Concerning the number of refugees in each of these groups, it has
only been possible to obtain figures concerning the first category. The
number of refugees who are involuntarily in transit would have been
possible to ascertain on the basis of figures showing the number of
applications for asylum and recognition as a refugee, in comparison
with the number of approved applications. However, as these figures
are regarded as internai government information they have not been
obtainable.1 The third category of refugees consists of refugees from
South Africa and Namibia who are on their way to join their liberation
movements in Zambia or Tanzania.2 As matters concerning this group
are of a sensitive character for political reasons, it has not been possible
to penetrate further into their situation. The number of refugees is
therefore not ascertained, but it can be assumed that it is a considerable
number, as the territory of Botswana is en route to Zambia and
Tanzania.3

Of those refugees who have been recognized and are enjoying
asylum in Botswana, the majority live in the only existing refugee
settlement, Dukwe (see chapter 4.3). In June, 1987, there were 4 559
refugees (children inc1uded) in this settlement, but there are also
refugees, mainly South Africans and Namibians, living outside Dukwe
in urban centers such as Francistown, Lobatse and Gaborone.
According to UNHCR, the figure always given concerning this group
of refugees is 1 000.4 Of the total refugee population in 1985/86, about
85% came from a rural background.s The majority was from Zimbabwe

1 Interview (the Office of the President) 31.7 1987. Interview (UNHCR) 24.6 1987.
2 Interview (UNHCR) 24.6 1987. Interview (SIDA) 1.7 1987. Interview (BCR) 24.6 1987.
3 Scandinavian Institute of African Studies, letter to Peter Nobel, April 4, 1988.
4 Interview (UNHCR) 30.61987a. AlAC. 96/6571Add. l, 1985, P 60. AlAC 96/677 (part
II), 1986, P 10. Billard, 1986, p 20.
S AlAC. 96/677 (part II), 1986, P 10.
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while those from an urban background were mostly young South
Africans and Namibians.6

Supposing the total refugee population in June, 1987 to be 5 559,
about 82% of the population live in the refugee settlement in the
northern part of Botswana. Amongst these refugees, the main part
comes from neighbouring countries. The Zimbabweans are in a great
majority, representing as much as 91 % of the population in Dukwe.
The South Africans and Namibians together account for 5% and the
Angolans 3%. Irrespective of nationality, there is a considerable pre­
ponderance of adult males, 70% of the total Dukwe population, while
women account for 20% and children under sixteen account for 10%.7

In 1981, after the vast repatriation programme of Zimbabwean
refugees was completed, there were only 94 Zimbabwean refugees in
the settlement,s In 1982, however, there were disturbances in the
N debele region, Matabeleland, in the south-western part of Zimbabwe.
According to Brown, banditry and political violence had increased
during 1982 with robberies, killings and kidnappings. The Zimbabwean
Government considered that the violence was executed by what they
called "dissidents".9 The so cal1ed Fifth Brigade of the Zimbabwean
National Army retaliated with counter-activities. In early 1983, their
activities led to allegations of indiscipline and atrocities against
civilians. 10 This situation resulted in a sudden influx of Zimbabwean
refugees during a three-month period from December, 1982 to March,
1983. This was reflected in the dramatic increase from 601 refugees at
the end of 1982, to 3 209 in 1983. Amongst these refugees was Mr.
Joshua Nkomo, the political leader for the Ndebele-supported party,
ZAPU. In 1982 he had been dismissed from his post in the
Zimbabwean Cabinet.11

According to Halpern the Zimbabwean refugees caused tension
between Botswana and Zimbabwe.12 In an issue of the Botswana Daily
News in February, 1983, Zimbabwean government officials were
reported to regard the refugees as criminals and disgruntled ex-

6Interview (BCR) 24.6 1987. According to figures presented by UNHCR in 1989, the
total refugee population was at the end of 1988 reduced to 2 092 persons. This significant
diminution is related to a voluntary repatriation of 3 151 Zimbabwean refugees during
the year. During 1990 there is expected a voluntary repatriation of Namibians. (See
AlAC. 96/724 (part 1) p 10.)
7Interview (UNHCR) 30.6 1987.
8 LWF/WS Botswana 1985 annual report, p 3.
9 Polhemus, 1985, p 34.
10 Brown, 1987, p 1121-1122. Amnesty International, 1983, p 110.
11 LWF, Botswana, 1984, annual report, p 2. LWF/WS, Botswana, 1985, annual report,
p 3. Brown, 1987, p 1122. Amnesty International, 1984, p 126-128. The HeraId, March 10,
1983.
12 Halpern, 1987, p 262.
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guerrillas of the disbanded guerilla army ZIPRA (Zimbabwe People's
Revolution Army, which had been the military wing of ZAPU during
the liberation struggle),13 It was even claimed that the refugees were
pro-Nk6mo guerrillas who were sent to South Africa for training,14

Since this critical period, there have been nearly 4 000 Zimbabwean
refugees in Dukwe. During 1986 a few hundred were voluntarily
repatriated and this process continued during the Hrst half of 1987.15

This tendency may have slowed down as a result of events repor ted by
newspapers in the autumn of 1987. A state of emergency was declared
in Zimbabwe, officials, missionaries, white farmers and some medical
assistants were murdered in Matabeleiand, and the local offices of the
opposition party ZAPU were closed down.16 According to some of the
organizations working with refugees in Botswana, a permanent
solution for the Zimbabwean refugees seems to be dependent on some
sort of reconciliation between the two political parties ZAPU and
ZANU. It remains to be seen whether this assumption is correct, since
the two parties in December, 1987, agreed upon forming one common
party,17

The number of South African refugees in the settlement is low in
relation to the Zimbabweans. Of those 1 000 refugees living outside
Dukwe, the actual number of South Africans is difficult to estimate
from available information. The Government of Botswana and
UNHCR expected an increase in the number of South African refugees
after a state of emergency was dec1ared in South Africa in July, 1985
(which was re-introduced in June, 1986 after a short break of a few
months). However, so far the expected influx has not occurred. Instead,
the general opinion is that the South Africans have chosen to remain
and fight in their own country. However, the future is uncertain,
things can change.18

There are also people in Botswana who have fled from their country
of origin, but instead of applying for asylum have been staying in
Botswana as aliens. One example is Namibians belonging to the ethnic

13 Botswana Daily News, Febr 25, 1983. The HeraId, Febr 25, 1983. Amnesty
International, 1985, p 128.
14 Halpern, 1987, p 262.
15 LWF/WS, Botswana, 1985, annual report, p 3. LWF/WS Botswana, 1986, annual
report, p 5. Interview (UNHCR) 30.6 1987. A/AC 96/677 (part ID, 1986 P 10. Interview
(Dukwe) 13.7 1987.
16 DN, Nov 28,1987. DN, Sept 23,1987. Mmegi va Dikgang, the Reporter, 28 NovA Dec
1987.
17 Interview (LWF) 17.6 1987. Interview (UNHCR) 18.6 1987. DN, Dec 23, 1987.
According to the updated information given in footnote 6 the pennanent solution for
Zimbabweans has been voluntary repatriation.
18 amer-Cooper, 1988, p 899-900. Billard, 1986, p 20. 5/174 53, 1985, paragraph 34.
Interview (SIDA) 1.7 1987. Interview (BCR) 14.7 1987. Interview (the Office of the
President) 31.7 1987.
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group Herero. They come from a rural background and have settled in
the northern part of Botswana amongst the descendants of the Herero
refugees mentioned in the preceding chapter.l9

4.2 The parties engaged

. The main parties officially engaged in refugee work are the
Government of Botswana, the United Nations High Commissioner for
Refugees (UNHCR), the Botswana Council for Refugees (BCR) and the
Lutheran World Federation, Department of World Service (LWF/WS).

The Government of Botswana, on the basis of Botswana's sover­
eignty as a State, is solely responsible for everything relating to the
implementation of nationallegislation, such as the investigation of
asylum-seekers applications, the recognition of asylum-seekers as
refugees and the decision whether or not to grant asylum. It could also
be matters concerning residence permits, work perrnits and citizenship.
The authorities most often involved are the Office of the President, the
Department of Immigration, the Department of Labour and the Police.
Laws relevant to refugees are: the Refugee (Recognition and Contro!)
Act of 1967, the Immigration Act of 1966, the Citizenship Act of 1982,
the Citizenship (Amendment) Act of 1984, the Employment of Non­
citizens Act of 1981 and the Trade and Liquor Act of 1986. There are
also other types of regulations such as administrative rules and
government policy, which are of internai character. According to
UNHCR, government policy can consist of decisions outlining practice
in specific cases with which the laws do not deapo

According to the President of Botswana, Dr.Quett Masire, the
refugee policy of Botswana is derived from a national ethos of mutual
accommodation, tolerance and forbearance. He also states that the
policy is based on Botswana's commitment to uphold human rights
and on the country's international obligations relating to the status of
refugees. 21

The state of Botswana is a party to the 1951 Convention relating to
the Status of Refugees. In 1960, the convention was extended by the
United Kingdom to include Bechuanaland. When Botswana acceded to
the convention as a State in its own right in 1969, reservations were
made against the following articles: 7, 12 (1), 17, 26, 31, 32 and 34. These
reservations are still valid. In 1969, Botswana also acceded to the 1967
Protocol relating to the Status of Refugees, which states that neither the

19 Interview (UNHCR) 29.6 1987.
20 BCR, 1985a, p 2, 4, 5, 12. Interview (UNHCR) 11.6 1987. Interview (UNHCR) 24.6
1987. Interview (BCR) 9.71987. Interview (BCR) 14.7 1987. Interview (The Office of the
President) 31. 71987.
21 Masire, 1984, p 144.
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time limit (before 1 Jan. 1951) nor the geographic limitation (events
occurring in Europe) in the 1951 refugee convention, Art. lA (2) and
Art. lB (1) (a), should be applied by the state parties.22 Botswana was
also one of the 41 African states which adopted and signed the 1969
OAU Convention Governing the Specific Aspects of Refugee Problems
in Africa. Although Botswana still has not ratified this Convention,
the extension of the concept refugee in Art. 1:2 is in fact applied by the
Government of Botswana.23 (For definition see chapter 5.1.) To the
question why the convention has not been ratified, the answer given
was that the matter was under consideration.24

The legal concept of the term refugee in Botswana is political
refugee, and the definition is found in the Schedule to the Refugee
(Recognition and Contral) Act of 1967. The Schedule defines a political
refugee as:

...a person who, owing to well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political opinion,
is outside the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country; or who, not having a
nationality and being outside the country of his former habitual residence is unable
or, owing to such fear, is unwilling to return to it.25

Concerning the commitment to uphold human rights, Botswana has
not ratified the two international covenants of 1966, dealing with civil
and political rights, and economic, social and culturaI rights respec­
tively. However, in July, 1986, Botswana ratified the African Charter on
Human and Peoples' Rights, which entered into force on the 21st
October the same year. Both this regional convention and the two
conventions relating to the status of refugees mentioned above, refer
to the Universal Declaration of Human Rights of 1948, where
fundamental rights and freedoms are stated.26 On a nationallevel,
Botswana has in its Constitution a special chapter dealing with the
"ProtecHon of Fundamental Rights and Freedoms of the Individual"
Some of the rights mentioned are the right to life, liberty, security of

22 Polhemus, 1985, p 38. UNHCR in Geneva, letter, April 1987. 1967 Protocol, Art. I
paragraph 2-3, (lURA, 1979, P 68).
23 The 1969 GAU refugee convention (International and Legal Instruments on refugees in
Africa, 1979, p 130). Interview (the Office of the President) 31.7 1987. Interview
(UNHCR) 11.6 1987.5/17453, P 13. UNHCR in Geneva, letter, April 1987.
24Interview (the Office of the President) 31.7 1987.
25 Refugee (Recognition and Control) Act of 1967, the 5chedule.
26 CAB/LEG/67/3/Rev. 5, Art 60. Preamble to the 1951 refugee conventian and
preamble to the 1969 OAU refugee conventian (lURA, 1979, P 26 and 118 respectively).
Hicks P, 1986, P 3, Mclander /5trömberg, 1984, p 332.
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person and the freedom of movement and expression.27 Some of these
rights will be discussed in chapter 6.

To describe the meaning of a national ethos of mutual accommo­
dation, tolerance and forbearance is more difficult. It has probably
grown out of the tradition in Batswana societies of admitting refugees
or other non-members of the tribe who had left their own societies,
perhaps because of drought or political conflicts. When a stranger
arrived at the territory of another tribe, his presenee was to be reported
to the Chief at his kgotia and the stranger could ask for permission to
settle in the area of the tribe. Persons who had left their communities
because of political disputes usually only stayed temporarily and they
were allowed to practice their own customs during that period.n
Another factor behind the national ethos could be the kgotla tradition
in which the principle is to listen to other opinions and to promote
reconciliation.

The policy of Botswana of admitting asylum-seekers whose reasons
are in accordance with the definition in the Schedule or in the OAV
refugee convention, has caused security problems for the country. In
the 1970s, the Rhodesian army reacted by violating the territory of
Botswana, while during the 1980s South Africa has demonstrated Hs
dissatisfaction with Botswana's refugee policy of giving shelter to
people fleeing from persecution. During the last two years, Botswana
has been subjected to South African attacks which have caused both
deaths and material destruction. The largest attack, was launched in
June 1985, when the South African Defence Force attacked ten widely
dispersed sites in and around Gaborone. Bombs, grenades and hand­
arms killed twelve and injured seven people including refugees,
citizens, visitors and residents.29

According to South Africa the purpose of these attacks was to defend
themselves against terror activities by the ANC.30 When South African
helicopters flew over Botswana territory on the 19th of May, 1986, two
types of leaflets were scattered. One was addressed to the "SOLDIERS
OF THE BOTSWANA DEFENCE FORCE" and the other was addressed
"TO THE PEOPLE OF BOTSWANA".31 The content was the same in
both leaflets; that the reason for the attack was to eliminate "ANC
gangsters who infiltrate into our country to murder innocent women
and children".32 The soldiers were requested not to interfere and the

27 Constitution of Botswana, Chapter II See, 3, 14.
28 Shapera, 1984, p 69, 118-120. Campbell & TIou, 1984, P 62.
29 5/17453,1985, P 9, 26-28. Botswana Daily News, April 10, 1987, no. 70. Interview
(SIDA) 1.7 1987.
30 5/17453,1985, P 9. Novieki M, 1987, P 13.
31 Interview appendix (SIDA) 1.7 1987.
32 Ibid.
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people of Botswana were requested not to allow ANC members to live
amongst them, all for their own safety.

The allegation that ANC members use Botswana territory to launch
attacks into South Africa has been rejected many times by the
Government of Botswana. A few days after a bomb explosion in April
1987 in Gaborone, the Botswana Daily News printed a message from
the Department of External Affairs of Botswana to South Africa. It
stated that the well-known policy of Botswana is not to allow itself to
be used either as a base for armed attacks on its neighbours or as a
transit route for armed infiltration into neighbouring countries,
including South Africa.33

This policy was declared by the first President of Botswana, Sir
Seretse Khama, only a few days af ter Independence. Botswana had by
then already admitted South African refugees during the first half of
the 1960s. Sir Seretse Khama declared that Botswana would continue to
offer genuine political refugees a safe haven, but would not permit
such people to plan or to attempt to achieve the violen t overthrow of
the government of any country from within the boundaries of
Botswana. 34 If refugees should be detected to have behaved in
accordance with the description above, actions would be taken against
them. 35

In an information paper for refugees in Botswana, published by BeR
in 1985, refugees are advised to refrain from becoming involved in
political or other activities against other countries, or using Botswana
as a base for such activities. This type of activity could namely
jeopardize their continued stay in Botswana.36 This opinion that
refugees shall refrain from subversive activities can also be found in
Art. III of the OAU refugee convention and in Art. 23 of the African
Charter. In these treaties, the contracting states undertake to ensure
that refugees who enjoy asylum shall not be engaged in such activities.
However, the obligation only concerns activities against a contraeting
state. As South Africa is not a state party to either of these two treaties,
there is no legal obligation on the basis of the trea ties for the
contraeting states to prevent subversive activities against South Africa.
However, Botswana holds the opinion that all refugees shall refrain
from activities against their country of origin, including South
Africa.37

Although threatened by words and actions from South Africa,
Botswana has continued to grant asylum to refugees from South

33 Botswana Daily News, April 10, 1987, no. 70.
34 From the Frontline: Speeches of Sir Seretse Khama, 1980, p 16.
35 Ibid.
36 BCR, 1985a, p 21.
37 CAB/LEG/67/3/Rev. 5, Art, 23. The GAV refugee convention, Art. III (lURA, 1979,
P 124).
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Africa. According to BCR's annual report of 1985, the President of
Botswana, shortly after the raid in June the same year, dec1ared that
Botswana would neither waiver nor compromise its principle of safe­
guarding innocent lives that are in jeopardy and of providing a
sanctuary for refugees. According to the same report a Minister of the
Government stated that South Africa's act of aggression would not
detract Botswana from complying with its international obligations,
nor would it dissuade Botswana from its belief in the common
humanity of mankind. Those who fled to Botswana in fear of their
lives, would find a hospitable place and a charitable people.38 In an
interview from the beginning of 1987, the President, Dr.Quett Masire,
once again dec1ared the willingness of Botswana to admit refugees. He
said that Botswana is both morally and internationally obliged to do so,
because it respects the sanctity of life.39

Another aspect of the refugee policy of Botswana is to accommodate
all refugees in the only existing refugee settlement, Dukwe. There are
two reasons for this policy. The first is that it is easier to organize the
catering for the refugees if they live at the same place, and the second
one is for purposes of control. Botswana also has a policy of
encouraging refugees to become self-sufficient. Refugees who can
support themselves may be allowed to live outside the settlement.40

The second party in the work with refugees in Botswana is the Office
of the United Nations High Commissioner for Refugees (UNHCR), a
representative of the international community. It is, in accordance
with Art. 22 of the United Nation Charter, a subsidiary organ to the
General Assembly. The headquarters are located in Geneva. In 1985
there were some 90 Representatives accredited to over 100 countries
throughout the world. 41

The Office of UNHCR works under a time-limited mandate, which
has been renewed continuously since its establishment on the 1st of
January in 1951. The present mandate expires in December, 1988. The
functions of UNHCR have been drawn up in the Statute of UNHCR,
which also states to whom the functions should be applied. It was
adopted by the General Assembly in December, 1950, as an annex to a
resolution, calling upon governments to cooperate with the UNHCR.
The work of UNHCR should be both humanitarian and social, of a
non-political character, and policy directives given by the General
Assembly or the Economic and Social Council (ECOSOC) should be
followed. 42

38 BCR, 1985, P 25-26.
39 Novicki M, 1987, P 13.
40 Interview (the Office of the President) 31.7 1987. BCR,1985, P 3.
41 UNHCR,1986, General Information Paper, p 2.
42 UNHCR, 1986, General Information Paper p 2. HCR/INF/1/Rev 3, 1982, P 4. The
mandate has been renewed for 1989-1993.
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The two main functions of UNHCR are the international protection
of refugees and the seeking of durable solutions to their situation. The
meaning of the first function is that UNHCR should seek to promote
the adoption of international instruments re1ating to refugees and
ensure their implementation at a national level, through 1egis1ation or
administrative measures. As refugees are without protection from
their country of origin, they are not ordinary aliens in the country of
refuge. Instead, protection should be exercised by the international
community through UNHCR.43 The second function, to find durable
solutions to refugee problems, consists of assisting in efforts to
promote vo1untary repatriation or assimilation within new national
communities. The latter solution is divided into 10ca1 integration in
the asy1um country or into resettlement in another country. Vo1untary
repatriation is of first priority and resettiement a last resort.44

Until one of these three durable solutions is reached, the refugees
need material assistance in their daily life in the host country. UNHCR
therefore finances what is cal1ed "material assistance activities", such
as emergency relief, counselling services and assistance to refugees to
he1p them become self-supporting. The aim of this assistance is to help
refugees reach a durable solution as soon as possible. This type of
assistance function is a result of a deve10pment of the competence of
UNHCR. This development was endorsed by, amongst others, the
General Assembly. Usually, material assistance activities are adminis­
tered by non-governmental organizations or local authorities.45

The competence of should be extended to include those
persons who are defined as refugees under the Statute. According to
paragraph 6, there are three groups of refugees. The definition of the
third group is of universal application since no time-limit or
geographica1 limitations apply. The wording is similar to Art. lA(2) in
the 1951 refugee convention as modified by Art. I of the 1967 Protocol
(see chapter 5.1). The third group consists of:

Any person who is outside the country of his nationality, or if he has no nationality,
the country of his former habitual residence, because he has or had well-founded
fear of persecution by reasons of his race, religion, nationality or political opinion
and is unable or, because of such fear, is unwilling to avail himself of the protection
of the government of the country of his nationality, or, if he has no nationality, to
return to the country of his former habitual residence.46

43 UNHCR, 1986, General Information Paper, p 5. HCR/INF./l/Rev 3, 1982.
44 HCR/INF/l/Rev 3,1982, P 4. UNHCR, 1986, General Information Paper, p 6. A/AC.
96/677 (part 1), 1986, P 6.
45 UNHCR, 1986, General Information Paper, p 5,9-12.
46 HCR/INF/l/Rev 3,1982, P 4-5. Goodwin-Gill, 1983, p 5-6.
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However, since this Statute was adopted in 1950, the group of persons
who qualify for UNHCR's material assistance and protection has been
extended to include persons who are also in a refugee-like situation but
who do not qualify under the refugee definition of the Statute. These
persons have instead been brought under the mandate of UNHCR by
resolutions of the General Assembly or ECOSOC. The resolutions have
then dealt with specific groups of persons of aparticular origin or
located in a particular area.47

The functions of the UNHCR's Branch Office in Gaborone, Bots­
wana, are to provide both international protection and material
assistance. Apart from the Representative, the office is staffed by a
Protection Officer, a Programme Officer and finally a Regional Social
Services Officer.48

The Protection Officer is responsible for the protection function. The
content of the work can be divided into three parts, a theoretical, a
practical and an administrative part. As part of the theoretical work the
Protection Officer should seek to promote the accession to interna­
tional instruments relating to refugees and to ensure the implemen­
tation of those instruments through national legislation or adminis­
trative measures. This could be done through workshops, by involve­
ment in education at the University, by discussions with faculty
members at the Department of Law, by giving lectures or by assisting in
updating existing laws. Practically, the work can for instance involve
ascertaining whether asylum-seekers also fall under the Statute of
UNHCR. The decision of UNHCR is independent of government
decisions. UNHCR therefore conducts its own interviews and exercises
its protection function even in cases where the government has denied
refugee status. Another practical function is to visit refugees or
asylum-seekers who are in detention, to give them legal help, such as
finding out and informing them of the reasons for their imprison­
ment. The administrative part of the work cm for instance consist of
filling in the necessary forms for obtaining travel documents and work
perrnits or for resettlement. The aspect of the work in Botswana which
is most important differs however from time to time and from week to
week.49

One of the most important tasks for UNHCR in general is to uphold
and defend the principle of non-refoulement (see chapter 5.1). When
necessary, UNHCR should intervene and try to find another country of
asylum for the refugee. This situation can arise in Botswana when a
refugee who is enjoying asylum is declared a prohibited immigrant in
accordance with section 7 of the Immigration Act. The basis for the

47 Nobel, 1985, p 13-14. UNHCR, 1986, General Infonnation Paper, p 4.
48 Interview (UNHCR) 10.6 1987.
49 Interview (UNHCR) 29.6 1987.
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decision could be that the refugee has been sentenced for committing a
crime. If the refugee falls under the Statute, UNHCR will act on his
behalf. When the refugee is a criminal case, it will be difficult for
UNHCR to find another country of asylum. During the waiting period
the refugee is kept in detention.50

Another important task for UNHCR in general as weIl as for the
Branch office in Botswana is to ensure that repatriation of refugees is
voluntary and that the government of the country of origin accepts
their return. According to Nobel, there are three conditions necessary
for voluntary repatriation: Firstly, a socio-economic one, consisting of
assistance to ensure proper resettiement to avoid internai displaced
persons. Secondly, a political one, that the cause of the flight has been
eliminated and that basic human rights of the returning refugees must
be respected. Thirdly, a legal condition consisting of a valid amnesty
which is c1early worded and properly observed.51

The Programme Officer is responsible for the material assistance
function of UNHCR. In the budget for 1987, the total expenditure for
Botswana was estimated to be 1 326 000 US$.52 The material assistance
function is exercised through two implementing parties, the non­
governmental organizations Botswana Council for Refugees (BCR) and
Lutheran World Federation, Department of World Service (LWF / WS).
The function of BCR is to implement certain projects concerning
refugees who live both inside and outside Dukwe, while LWF/WS acts
as an implementing party only in this refugee settlement.53

BCR was established in November, 1973, on the initiative of
Botswana Christian Council (BCC) and the Government of Botswana.
Until the establishment of BCR, BCC had handled the refugee service
but found that there was not enough time for all the other issues
related to its organization.54

The basic function of BCR is to deal with the social problems of
refugees living both inside and outside the refugee settlement. Two
other functions are to assist those refugees who have material needs
outside Dukwe, and to administer educational programmes based on
scholarships.55

The funding parties of BCR are LWF, UNHCR and BCC. These
organizations, together with the Government of Botswana, the Red
Cross and the Quakers, are members of the BCR executive committee.
The Government, represented by two persons from the Office of the

50 Interview (UNHCR) 11.61987. Interview (Dukwe) 10.7 1987d. Interview (Dukwe) 9.7
1987a. Interview (UNHCR) 30.6 1987a.
51 Nobel, 1987a, p 45.
52 AlAC. 96/677 (part m, 1986, p 12.
53 Interview (UNHCR) 10.6 1987.
54 Interview (ECC) 1987. Inlerview (BeR) 22.6 1987.
55 Interview (BCR) 22.6 1987.

35



President, holds the post of chairman, while BCC, also represented by
two persons, holds the post of vice chairman. UNHCR and LWF are
represented by one person each, but UNHCR has no vote. However, as
UNHCR is one of the contributors it has a great impact on the
decisions. The two organizations-the Red Cross and the Quakers-are
only observers.56

BCR has two offices, one in Gaborone and one in the refugee
settlement, and the refugees can go to these offices to discuss their
situation individually with any of the five counsellors. Three of them
are in Dukwe and two in Gaborone. Counselling is one of seven
projects which UNHCR finances. The counsellors deal with questions
relating to family, health, employment possibilities and other means of
occupation. The purpose is to find out the preferences of the refugee
and his qualifications, and to help the person to find a relevant
occupation either inside or outside the settlement on the basis of the
information. It could be education, professional training or an income­
generating activityP BCR is also responsible for briefing refugees about
the government's policy, such as regulations concerning their life as
refugees in Botswana and for reminding them that they have to obey
the laws.58

The projects which BCR has to implement for UNHCR are
supplementaryaid, education, repatriation, resettlement, counselling
and local settlement. Local settlement will be described in the
following chapter 4.3, while counselling has already been described.
The remaining projects are concentrated on material aid for those
refugees who are living outside the refugee settlement because of their
education, employment, job interviews, school interviews, medical
needs or because they are waiting for resettlement or repatriation. For
those who are at school, BCR pays the school fees and uniforms.
Refugees who have recently become employed can be given a
settlement allowance until they receive their first salary. BCR pays for
the accommodation for those refugees who are in Gaborone for
interviews or for medical reasons. Refugees who are to be resettled or
repatriated are given help with expenses incurred for clothes and
suitcases. In the case of repatriation, the refugees are supplied with a
ticket while in the case of resettlement the resettlement country
usually provides the ticket.59

According to BCR in Dukwe, the heaviest part of their work is
dealing with education possibilities both in Botswana and abroad. For
South Africans and Namibians there are several organizations which

56 Interview (UNHCR) 10.6 1987. Interview (BCC) 1987. Interview (BCR) 22.6 1987.
57 Interview (BCR) 24.6 1987. Interview (BCR) 22.6 1987. Interview (BCR) 9.7 1987.
58 Interview (BCR) 24.6 1987. Botswana Daily News, July 6,1987, pS. BCR, 1985a, p 21.
59 Interview (BCR) 24.6 1987. Interview (BCR) 22.6 1987. Interview (UNHCR) 2.7 1987.
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give scholarships for studies in African countries, Europe or USA, such
as the World University Service (WUS), the African American
Institute (AAI), the United Nations Educational Training Programme
for Southern Africans (UNEPTSA) and the Otto Benecke Stiftung,
based in West Germany. The scholarships are mainly for acquiring a
Bachelors degree but some are for vocational training.60 BCR has to
inform the refugees about available scholarships and to ensure that
interested refugees will be present when representatives from the
different scholarship agencies come to Botswana to interview and test
the applicants.61

The Zimbabwean refugees are not offered scholarships to the same
extent. Instead their scholarships are mainly financed by UNHCR and
LWF and their education mostly takes place in Botswana at secondary
school leve1.62 However, some Zimbabwean refugees study at the
University of Botswana.63

4.3 Dukwe-the refugee settlement

Dukwe, the only existing refugee settlement in Botswana, is situated in
the north-eastern part of the country, near the western road to Nata,
133 km from Francistown.64 As the road is made of bitumen, there is
no problem reaching the settlement by vehicle. There are daily buses
from Francistown to Nata, Kasane or Maun.

As already mentioned, the settlement was established in 1978. The
area is approximately 264 km2 and it is designed as an agriculturai
settlement, planned to accommodate about 20 000 refugees. The inten­
tion was, and still is, to produce enough food to make the refugees self­
supporting. In 1980, after the repatriation of Zimbabwean refugees, the
Government of Botswana decided that refugees who were not already
occupied outside Dukwe should be accommodated in the settlement.
In 1987 there were about 4 500 refugees in the settlement, not only
occupied in agriculture but also in other activities such as education or
income-generating projects. 65

60 Interview (BCR) 9.7 1987. Interview (UNHCR) 18.61987. Interview (BCR) 24.6 1987.
61 Interview (UNHCR) 18.6 1987.
62 Information sheet, 1986, made by the Office of the President, the Branch Office of
UNHCR and LWF/WS in Botswana. Interview (UNHCR) 18.6 1987.
63 LWF/WS, Botswana, 1986, annual report, p 1.
64 Ibid., P 13.
65 Southall R, 1984, P 156 (note 26). S/17453, 1985, P 16. LWF/WS, Botswana 1984,
annual report, p 2. Interview (UNHCR) 2.7 1987. Interview (LWF) 13.7 1987. Interview
(UNHCR) 30.6 1987b. According to figures presented by the UNHCR in 1989 only 1 092
refugees were living in the settlement at the end of 1988. (See A/ AC. 96/724 (part I)
p 10.)
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As the policy is to accommodate all refugees in the settlement
irrespective of their background, the settlement is a heterogeneous
community consisting of people from both rural and urban back­
grounds representing twelve different nationalities. Skilled refugees
have opportunities of employment outside the settlement or of
resettlement. Another group of refugees consists of people with rural
backgrounds, who are used to basing their economy on a combination
of agriculture and livestock breeding.66

Since 1980, the running of the settlement has been based on a
tripartite agreement between the Government of Botswana, UNHCR
and LWF/WS (the Tripartite). The Government and LWF/WS
administer and staff the settlement, while UNHCR's function is to be
the main funding partner. The other two parties give additional
contributions, as in 1986 when some hundred refugees were provided
with spectacles, paid for by LWF/WS.67

The Government is represented by the Settlement Commandant,
who is responsible for security, the police, refugee statistics and legal
matters such as handling applications for citizenship or for permission
to leave the settlement. The LWF/WS, as an implementing agency for
UNHCR has the operationai responsibility for economy, transport,
food distribution, water facilities, education in the settlement, daily
administration, etc., in short, everything related to the daily life of the
refugees.68

LWF /WS headquarters are in Geneva and it has a Service
Programme Office in Gaborone. The organization is not only engaged
in refugee work, but also in assisting local Batswana communities in
development schemes whose aim is to increase economic potential
and self-reliance locally. Assistance is provided in such areas as
agriculture and water programmes.69

Another organization represented in the settlement is, as previously
mentioned, BCR, which has its own office. Since April 1987 the
settlement also has a pastor, employed by BCC to be a minister to the
refugees. The work consists of listening and talking to refugees, either
by visiting them or by admitting them to one of the rooms at the BCR
office.70

The refugees are organized in committees based on nationality or
political affiliation. The committees have their leaders whose function
is to be a link between the refugees and the administration of the

66 Intervicw Zachrisson, 28.3-29.3 1987.
67 LWF/WS, Botswana, 1986, annual report, p 5, 14. Information sheet, 1986, made by
the Office of the President, the Branch Office of UNHCR and LWF/WS in Botswana.
68 Interview (LWF) 17.61987. LWF/WS, Botswana, 1986, annual report, p 5,13.
69 LWF/WS, Botswana, 1986, annual report, p 6-7, 13. LWF World Service, 1982
(information sheet).
70Interview (BCC) 1987.
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settlement. According to a former co-ordinator (employed by LWF to
be the head of the settlement), he could, either on his own initiative or
by invitation from a committee, discuss current problems, such as food
supplies, housing or how to start up development projects.71

When refugees first arrive at Dukwe they are given tents, but they
are expected to build their own dwellings within a short time. The
World Food Programme (WFP) provides food supplies and c10thes are
sent from abroad. As there is no surface water in the settlement, the
water facilities depend on bore holes and rainfall.72 To avoid jealousy
amongst Batswana settled near Dukwe, the three parties involved
have decided that water facilities, the health c1inic and education
should also be available to Batswana.73

The main aim of the work in the settlement is to encourage and to
set up activities in order to train and teach refugees to become self­
sufficient, thereby reducing their dependence on external assistance.
The refugees are therefore assisted to start and develop different types
of income-generating activities and agriculture-related activities. For
this purpose, LWF/WS has employed a Projects Officer who is
responsible for planning the projects that refugees wish to start. He
finds out if the project is realistic, if there is enough knowledge and
material and if there is a market for the products so that the loans
given to the refugees can be paid back. Refugees who live outside the
settlement also have the opportunity to start projects. The Projects
Officer goes to Gaborone once a month to interview refugees who have
ideas on projects they wish to start. Examples of income-generating
projects in the settlement are a brick-moulding unit, knitting groups, a
carpentry unit, a bakery, a restaurant, an art and craft group and several
small shops throughout the settlement. Both the restaurant and the art
and craft unit are situated near the Nata road, which means that
tourists on their way up to the Okavango delta may stop to buy drinks
and handicrafts. During 1986 the carpentry group became an auto­
nomous cooperative unit. It consists of both a training and a
productive sector. According to the Projects Officer, it is the most suc­
cessful project due to continuous supervision by Danish volunteers. 74

However, a general problem related to the projects is how to find a
market for the products outside Dukwe as they have to compete with
South African import.75

71 Interview (UNHCR) 18.61987. Interview, Zachrisson, 28.3-29.3 1987.
72 A/AC. 96/657, 1985, P 60. Information sheet 1986, made by the Office of the
President, the Branch Office of UNHCR and LWF/WS in Botswana. LWF/WS
Botswana, 1984, annual report, p 3.
73 Interview (LWF) 17.6 1987.
74 LWF/WS, Botswana, 1985, annual report, p 8-9. LWF/WS, Botswana, 1986, annual
report, p 13. Interview (LWF) 17.6.1987. Interview (BCR) 22.6.1987.
75 Billard, 1986, p 21.
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Examples of successful agricultural activities are poultry projects
with broilers and laying hens. There is also a dryland-farming project
and a horticultural project. As the area of Dukwe is not exempt from
the drought in Botswana, the agriculturai potential is poor. In 1986 lack
of rainfall resulted in a total loss of the sorghum crop (Sorghum
vulgare, a cereal crop plant), planted in the 1985/86 season. The aim
that Dukwe should produce enough basic food to be self-sufficient
therefore seems hard to realize. 76 Due to the periods of drought, the
traditional Batswana communities base their economy on cattle with
crops as a complement. However, refugees are not allowed to own
cattle so their economy is heavily dependent on the productian of
erops.77

Education at different levels fills much time. According to the
Projects Officer, nearly 2 000 refugees of the Dukwe population were at
schooP8 For the pre-school children there is a day-care center, con­
sisting of a dass-room and a play-ground. There are also two primary
schools of which one is under the administration of the local govern­
ment. This school is for both refugee and Batswana children. The other
primary school is the Zimbabwean community self-made school,
which since 1986 has new premises. For the secondary school students,
there is the Educational Resource Centre (ERC), to which a library and
a laboratory are connected. The library offers a place to prepare
homework and to read newspapers from the refugees' home countries.
Apart from literature for adults, the libraryaiso has a corner for
children. According to one of the librarians, it is well-visited in the
afternoon when the primary school has finished. The settlement also
has a night school which offers both primary and secondary education
for refugees who, for different reasans, cannot attend school in the
daytime. Their education may have been interrupted in their home
countries and they are now too old for the ordinary schools, or they
may never have had the chance to attend school at all. They may also
be occupied in projects during the daytime. 79

In their spare time refugees can play soccer in one of the eleven
teams of the settlement. Matches are played at week-ends with a lot of
supporters around the sports grounds. During the week, films can be
shown after sunset. There are also same music groups in the settle­
ment which give performances throughout Botswana.80

What will happen to Dukwe in the future? The answer to the
question is dependent on what happens in the Southern African

76 Interview (LWF) 17.6 1987. LWF/WS, Botswana, 1986, annual report, p 16-17.
77 Interview, Zachrisson, 28.3-29.3 1987, P 23.
78Interview (LWF) 13.7 1987.
79 LWF/WS, Botswana, 1986, annual report, p 18. Interview (Dukwe) 13.71987.
80 Interview (Dukwe) 11.7 1987b and 12.71987.
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region. If there should be an influx of refugees, the settlement can
accommodate up to 20 000 refugees. Other problems which usually
arise in case of an influx are related to the lack of food, health services
and transport. UNHCR is aware of these problems and has an
emergency preparedness plan in readiness in the case of an influx of
South African refugees. The plan has been discussed with the Govern­
ment of Botswana and with the organizations involved. The plan
presupposes however that the border to South Africa remains open. 81

81 Interview (UNHCR) 2.7 1987.
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5. The refugee determination procedure

When considering applications for asylum, governments usually carry
out some kind of investigation in order to establish the causes of the
asylum-seeker's flight. The findings then provide a basis for two
separate decisions, namely, whether the asylum-seeker should be
recognized as a refugee and whether the refugee should be granted
asylum. For these two decisions, it is of importance how the concept of
refugee is defined in the country where asylum is sought, and what
kind of determination procedure is used to ascertain the reasons for
flight.

5.1 Internationallaw

As already mentioned in chapter 4.2/ Botswana is a party to the 1951
refugee convention and 1967 Protocol relating to the Status of
Refugees. Botswana is therefore legally bound to a universal refugee
concept without any limitations in time or place regarding events that
cause people to flee. According to Art. 1A(2) of the 1951 refugee
convention as modified by Art. I of the 1967 Protocol, the term refugee
shall apply to any person who:

...owing to weIl-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country; or who, not having a nationality
and being outside the country of his former habitual residenee ..., is unable or, owing
to such fear, is unwilling to return to it.1

The definition in the convention is similar to that of the UNHCR's
Statute and the asylum-seeker qualifies for refugee status on an
individual basis, because of the qualifications "well-founded fear of
being persecuted".

The word fear is considered to have a subjective charader as it refers
to the feelings of the individual refugee, while the word well-founded
is of an objective charader. In this case all the circumstances of the case

1ILIRA, 1979, P 26 and 28.
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have to be considered in order to ascertain whether there are sufficient
factors to justify the fear of persecution.2

As the concept persecution was not defined in the 1951 refugee
convention, interpretation of the concept has been under discussion.
According to one source, it was clear from the very beginning that
persecution should be understood in terms of the denial of basic
human rights.3 How basic human rights should be defined in their
turn could in itself be a matter for discussion, but there seems to be a
general agreement that measures directed against a person's life, limb
or physical liber ty constitute persecution. These measures could be
tor ture, cruel, inhuman or degrading treatment or punishment, and
certain issues of arbitrary arrest or detention.4 To constitute persecu­
tion, the acts must be committed by the government or by authorities
subordinate to the government or by other groups in the country
whose acts must be tolerated by the government voluntarily through
lack of control, in such away that the victims are offered no
protection.5

It is not only the manner of persecution but also the reasons for
persecution (the person's race, religion, nationality, membership of a
particular social group or political opinion) that should be discussed in
relation to the denial of human rights.6 When the reason for
persecution for instance is "political opinion", it is a denial of the right
to freedom of opinion and expression laid down in Art. 19 of the
Universal Declaration of Human Rights and the 1966 International
Covenant on Civil and Political Rights. Another example is when the
reason for persecution is "race". It is then a denial of the content in
Art. 1 of the Universal Declaration of Human Rights, stating that all
human beings are born free and equal in dignity and rights. Since 1966
there exists an International Convention on the Elimination of All
Forms of Racial Discrimination within which the States Parties
condemn apartheid (Art. 3).7

Since the 1951 refugee convention was adopted, the definition of a
refugee as laid down in Art. 1(A)2 has been extended. Firstly, in 1967,
through the Protocol relating to the Status of Refugees, which deleted
the limitations of time and place, and secondly, in a regional con­
vention, through the 1969 OAU Convention Governing the Specific
Aspects of Refugee Problems in Africa. In this convention the refugee
concept not only includes the definition of the 1951 refugee

2 Goodwin-Gill, 1983, p 25. Grahl-Madsen, 1966, p 173-175. Nobel, 1985, p 9.
3 Nobel, 1985, p 11.
4 Grahl-Madsen, 1966, p 195. Goodwin-Gill, 1983, p 38. Nobel, 1985, p 11.
5 Grahl-Madsen, 1966, p 189.
6 Goodwin-Gill, 1983, p 26--31.
7 lURA, 1979, P 144, 174, 260.
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convention, but also extends the term refugee to persons fleeing for
other reasons than persecution. The wording of Art. I paragraph 2 is:

The term 'refugee' shall also apply to every person who, owing to external
aggression, occupation, foreign domination or events seriously disturbing public order
in either part or the whole of his country of origin or nationality, is compelled to
leave his place of habitual residence in order to seek refuge in another place outside
his country of origin or nationality.8

This development of the refugee concept was caused by the refugee
situation in Africa during the 1960s. Large groups of people fled from
liberation struggles or explosive internal, social and political situations
in already independent countries. This made the determination of
refugee status on an individual basis impractical and their flight could
also be for other reasons than persecution.9 The refugee concept as
defined by the 1951 refugee convention did not fit the situation in the
African continent very weIl, either before or after the 1967 Protocol.
However, the 1969 OAV refugee convention was not regarded as a
replacement of the 1951 refugee convention. Instead the OAV
countries recognized the 1951 refugee convention as the basic, uni­
versal instrument relating to refugees, while the OAV convention was
agreed to be an effective complement in Africa.l 0

The extended refugee definition is not dependent on any subjective
or individual qualifications, such as "fear of persecution". The
definition can therefore be used in group determination of refugee
status. The refugee status is dependent on one of four objective criteria:
external aggression, occupation, foreign domination or events seri­
ously disturbing public order. According to Nobel the fourth criterion
covers a variety of man-made conditions which make it unsafe to live
in a region, such as interna1 strife in a country or natural disasters
aggravated by violence or neglect, causing people to flee. ll

Neither of the two refugee conventions which deal with the status
of refugees mentions the establishment of a procedure to determine
refugee status or the means of determination, either on an individual
or on a group basis. However, in October, 1977, the Executive
Committee of the High Commissioner's Programme12 recommended
the state parties of the 1951 refugee convention and the 1967 Protocol
that certain Basic Requirements should be fulfilled in the

8 Ibid., P 120.
9 Hamrell, 1967, p 9, 14-15,45-46.
10 The 1969 GAU refugee convention, the Preamble paragraph 9 (lLIRA, 1979, P 120).
llNobel, 1982, p 262. Nobel, 1985, p 21. Interview (UNHCR) 23.6 1987.
12 The committee shall advise the High Commissioner in the exercise of his functions
under the Statute and approve the material assistance programmes for each year.
(UNHCR, General Information Paper, 1986.)
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determination procedure. At the same session, the Committee
requested that the Office of the High Commissioner should issue a
handbook concerning the procedures and criteria for determining
refugee status. This handbook was published in 1979 for the exc1usive
guidance of governments and it is not recommended for private
persons to quote or reproduce any part of it,13

In May, 1979, a Pan-African Conference was held in Arusha,
Tanzania, on "the Situation of Refugees in Africa". The conference was
attended by representatives from African and non-African states and
several other organizations involved in refugee work. The conference
drew up sixteen recommendations, of which number 2 deals with the
definition of the term refugee and the determination of refugee status.
In this recommendation, the conference recognizes the definition of
the term refugee as stated in Art. I, paragraphs 1-2 of the 1969 OAV
refugee convention, and appeals to African states to apply the Basic
Requirements specified by the Executive Committee of the High
Commissioner's Programme in 1977. In the same recommendation the
conference also recognizes the importance of UNHCR's responsibility
to determine refugee status under its Statute, so as to ensure that
asylum-seekers who are refused refugee status by a state receive
adequate protection until a solution is found.14

The recommendations of the Arusha Conference have since been
"fully endorsed" by the OAU Council of Ministers and by the United
Nations General Assembly in July, and November, 1979, respectively.15

The Basic Requirements of 1977, which are only directed towards
cases of individual determination, deal with four stages in the process
of being recognised as a refugee. The first stage refers to when the
asylum-seeker addresses himself to the authority at the border or
within the territory of a state party of the 1951 refugee convention. The
second, when the asylum-seeker is examined. The third, when the
decision is taken whether or not to recognize him as a refugee, and the
fourth, the chance of appeal.

In the first case the state parties are recommended to assign
competent officials, such as immigration officers or border police
officers, to whom the applicant can address himself. These officials
should have c1ear instructions on how to deal with asylum-seekers.
They should also be required to act in accordance with the principle of
non-refoulement and to refer asylum-seekers to a higher authority.
Secondly, there should be a clearly identified authority responsible for

13 A/AC. 96/549,1977, P 14. UNHCR, Regional Office in Stockholm, letter, Nov 1987.
14 Recommendation no. 2, paragraph 1-3 (The Recommendations from the Arusha
Conference on the African Refugee Problem, 1981, p 10).
15 The Recommendations from the Arusha Conference on the African Problem, 1981,
p 42. GA 34/61, Nov 1979 (General Assembly Official Records: Thirty-Fourth Session
Supplement No. 46 (A/34/46).
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the examination. The asylum-seeker should be advised as to the
procedure to be followed. He should also be given an interpreter if
needed and the opportunity of contacting a representative of UNHCR.
Thirdly, the first instance to recognize an asylum-seeker as a refugee
should be a clearly identified authority. If the asylum-seeker is
recognized as a refugee, he should be informed of this fact and issued
with documentation certifying refugee status. Finally, the asylum­
seeker should be given reasonable time to appeal if he is denied
refugee status. The Executive Committee also recommends that an
asylum-seeker should be permitted to remain in the country until a
decision has been reached.16

As these requirements are only in the form of recommendations the
state parties of the 1951 refugee convention are not legally bound to
follow them. The Arusha Conference expressed some hesitation
concerning the outlined procedure in cases of large-scale movements
of asylum-seekers, as such situations would necessitate special
arrangements to determine who is a refugee.l 7

As the final intention of an asylum-seeker is to obtain permission to
remain in the country where asylum is sought, it is necessary to deal
shortly with the right of asylum.

The traditionai meaning of the right of asylum in international law
does not refer to the right of the individual, but to the right of the state
in relation to other states. The meaning of the right of asylum is thus
the right of a state to grant asylum to whosoever it wishes, without
being accused of an unfriendly act.18 According to Rwelamira this
principle rests on another principle, namely that a state has territorial
sovereignty and therefore acts independently in its own territory.l9

This interpretation of the right of asylum is found in the General
Assembly's Declaration of Territorial Asylum of 1967 and in the 1969
GAU refugee convention. In Art. 1 of the Dedaration, the sovereignty
doctrine is stressed when it is stated that asylum granted by a state in
the exercise of ils sovereignty shall be respected by all other states. It is
also stated that it shall rest on the state to evaluate the grounds for
gran ting asylum. 20 In the Preamble of the 1969 GAU refugee con­
vention, the GAU member states say that they are aware that refugees
can cause friction among them. They have therefore agreed that the
granting of asylum is a peaceful and humanitarian act and should not
be regarded as an unfriendly act by any member state. 21

16 A/AC. 96/549, 1977, P 14-15.
17 The Recommendations from the Arusha Conference on the African Problem, 1981,
p 10.
18 Grahl-Madsen, 1972, p 6. Melander/Strömberg, 1976, p 49.
19 Rwelamira Medard RK, 1983, P 174-175.
20 Goodwin-Gill, 1983, p 105.
21 The 1969 OAU refugee convention, Art. II and the Preamble (lURA, 1979, P 118, 122).
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So far the right of asylum has been treated as the right of a state to
grant asylum. Another aspect of the right of asylum is the right of the
individual. The right is then twofold: Firstly, with reference to the state
where asylum is sought and secondly with reference to the persecuting
state. In the first case it is a question of the right to be granted asylum,
but as already mentioned, there is no international legal obligation for
a state to grant asylum, so a refugee cannot claim a legal right to be
granted asylum. (On the other hand if such a right could be found in
national law, an asylum-seeker can claim a legal right to be granted
asylum on the basis of national legislatian.) In the second case, with
reference to the persecuting state, the individual's right consists of the
right "to seek and enjoy" asylum in a foreign country.22 This right is
found in the Universal Declaration of Human Rights, Art. 14 (1):

Everyone has the right to seek and enjoy in other countries asylum from
perseeution.23

Before the adoption of the Declaration, there were discussions whether
to word this article as the right to be granted asylum, but the suggestion
was not accepted.24

The meaning of the right to enjoy asylum, in the sense that it is a
right for the individual in relation to the persecuting state, is not
explained in the Declaration. It may be interpreted as a right not to be
attacked by the persecuting state when enjoying asylum. It may also be
interpreted as a right to not be discriminated against on the basis of his
former refugee status after having been voluntarily repatriated.

The African Charter of Human and Peoples' Rights, also deals with
the question of asylum in Art. 12 paragraph 3. The state parties have
agreed that:

Every individual shall have the right, when persecuted, to seek and obtain asylum
in other countries in accordance with the laws of those countries and international
conventions.25

The wording differs from that of Art. 14(1) in the Declaration of
Human Rights. Firstly, the word obtain is used instead of enjoy and
secondly, there is an additional phrase that starts "in accordance
with...". The word obtain is more similar to the expressian be granted
than to the word enjoy, as the literai meaning of the latter word
describes a conditian where the person is already in the country of
asylum, while to obtain means to get. On the other hand, the wording

22 Grahl-Madsen, 1972, p 6-7, 101.
23 GA Res 217 (III) (lURA, 1979, P 258).
24 Goodwin-GilI, 1983, p 104.
25 CAB/LEG/67/3/Rev 5.
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of the rest of the article: "in accordance with the laws of those
countries ..." seems to confirm the traditionai interpretation of the right
of asylum. It is the state which has the exclusive right to decide
whether or not to grant asylum as each state makes its own laws.

However, the OAU countries have strengthened the institution of
asylum in their refugee convention by the agreement to use their "best
endeavours" to receive refugees and to secure the settlement of those
refugees who are unable or unwilling to be repatriated.26

An issue closely related to the right of asylum is the principle of
non-refoulement which is laid down in Art. 33 of the 1951 refugee
convention. The article in the 1969 OAU refugee convention that
corresponds to Art. 33, is Art. II paragraph 3. The content of the artic1es
is that a contracting state may not send a refugee to a country in which
he could be persecuted. However, the contracting states are not
explicitly obliged by these articles to grant asylum. On the other hand,
the effect of the articles could be that a contracting state has to grant or
continue to grant asylum when there is no other state willing to admit
the refugee. 27

Both the 1967 Declaration on Territorial Asylum and the 1969 OAU
refugee convention deal with the situation that arises when a state
finds it difficult to continue granting asylum, but is bound by the
principle of non-refoulement. If this situation arises, the other
member states are called upon to lighten the burden of the first country
of refuge through "appropriate measures" according to the principle of
burden-sharing.28

5.2 Nationallegislation and practice

Neither of the two refugee conventions focused on in this paper, refer
to how the agreed definitions of refugees and their rights should come
into effect in the territories of the contracting state. However, the state
parties of the 1951 refugee convention have agreed to communicate to
the Secretary-General of the United Nations such laws and regulations
which they may adopt to ensure the application of the convention
(Art. 36). When requested, this type of information should also be
given to the Office of the High Commissioner together with informa­
tion concerning the conditions for refugees (Art. 35). In the OAU
refugee convention the state parties have agreed to provide the
Secretariat of OAU with information concerning relevant laws,

26 Goodwin-GilI, 1983, p 107. The 1969 OAU refugee convention, Art. II paragraph 1
(lURA, 1979, P 122).
27 GrahI-Madsen, 1972, Vol. II, P 108.
28 Ga. Res 2312 (XXII), Art. 2 paragraph 2 and the 1969 OAU refugee convention, Art. II
(lURA, 1979, P 284, 122 respectively.)
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regulations and decrees which may come into force in the future (Art.
VII).29

Even if a state has ratified an international treaty, the obligations of
the treaty do not automatically become a part of the state party's
nationallegislation. It is therefore up to each state party to an
international treaty if, when and how the content of the treaty will be
implemented nationally. There is however a political and moral
obligation for a state party to ensure that its national laws are in
conformity with its international obligations.3D This could be done by
dec1aring in a constitutional provision that international treaties
should be directly applicable in the territory of the contracting state.
Another method is to transform the content of the treaty in question to
national law or to enact an act dec1aring that the treaty in question
should be directly applicable nationally.31

As the state parties to the two refugee conventions have not agreed
upon any particular procedure to determine refugee status, there are
no specific obligations related to procedure to be implemented in
Botswana.On the other hand, as already mentioned, there are inter­
national recommendations on the procedure to be followed. It is of
importance to the asylum-seeker, the refugee administration and the
state, that the authorities are aware of who the beneficiaries of refugee
law are. As the authorities usually act directly under national regula­
tions and administrative rules, it is necessary to have a national
definition of who qualifies as a refugee and how refugee status should
be determined.32

As stated in chapter 4.2, Botswana has a Refugee Act from 1967. In
this act there are provisions dealing with the definition of who
qualifies as a refugee, a description of the procedure for deter­
mining refugee status. For the wording of the definition see chapter
4.2. The definition is identical to the definition in Art. 1A(2) of the 1951
refugee convention as modified by the 1967 Protocol which eliminates
limitations in time and place. There is however one difference: In the
1951 refugee convention the term for a person who qualify for refugee
status is refugee, while in the Schedule to the Refugee Act the term
political refugee is used. In practice, however, the term gen uine
refugee is sometimes used instead of political refugee. The meaning of
the term seems to cover the requirement that the refugee should be
"well-behaved" in sense that he should respect the laws and

29 The 1951 refugee convention (lURA, 1979, P 50) and the 1969 GAU refugee convention
(lURA, 1979, P 126).
30 Goodwin-Gill, 1983, p 141 (note 67).
31 Melander/Strömberg, 1984, p 17-19. Nobel, 1982, p 267.
32 Nobel, 1978, P 61.
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authorities of the country and that he should have sought asylum
because of persecution and not because of economic or social reasons.33

As said before, in practice Botswana applies the broader refugee
definition laid down in Art. I paragraph 2 of the 1969 OAV refugee
convention (see chapter 5.1). Whether asylum-seekers are determined
individually or as a group under this definition, depends on the
number of arrivals.34

However, the refugee determination procedure outlined in the
Refugee (Recognition and Control) Act of 1967 is for individual
determination (section 3-5 and 8). After a person claiming to be a
refugee has presented himself to an Immigration Officer, a Refugee
Advisory Committee shall hold an inquiry. Such a committee is
appointed by the Minister and should not consist of more than four
persons (section 3). After the inquiry, the committee shall report to the
Minister who shall declare whether or not the person is recognized as a
political refugee. The committee shall review the case within six
months, to find out if the person still qualifies for refugee status. The
proceedings of the committee shall be conducted in private according
to rules drawn up by the committee itself. To collect information for
the repor t, the committee has the power to summon the person who
claims to be a refugee and any other person who can give additionai
information.

Since 1982, this procedure has been temporarily suspended and
replaced by a different one. One of the reasons for this was the need for
a careful security check on asylum-seekers. The content of the security
check is secret, but with reference to the situation throughout
Southern Africa, the purpose would be to find out if the person is in
the country for subversive reasons to kidnap refugees or to plant
bombs or grenades, etc.35

Prospective refugees enter Botswana in different ways. They can
declare their intention to seek asylum dirf'ctly to the Immigration
authorities at a frontier post. They can also enter Botswana as visitors
or cross the border at a point where no Immigration authorities are
stationed. When entering the territory of Botswana in one of these two
latter ways, the person is expected to report to the nearest police station
as soon as possible to claim asylum. There is no strict time limit within
which he has to repor t to the police, but one month is recommended.36

After an asylum-seeker has reported to the police or been escorted
there by the Immigration authorities, he will be individually inter-

33 Botswana Daily News, 1981, March 26. Botswana Daily News, 1983, Febr 23. BCR,
1985a, p 2. Interview (BCR) 24.6 1987.
34 Interview (UNHCR) 11.61987. Interview (UNHCR) 23.61987.
35 5/17453, 1985, P 14. BCR, 1985, P 5. Interview (UNHCR) 23.6 1987. Interview
(UNHCR) 24.6 1987.
36 BCR, 1985a, p 4.

50



viewed by an interviewing officer of the Special Branch, a department
of the police. The asylum-seeker will be questioned on personal details
such as name, place and date of birth, family, affiliation to any organi­
zation and his reasons for seeking asylum. Sometimes the asylum­
seeker is also interviewed by other officers and required to subrnit a
written statement.37

The c1aims of asylum-seekers are usually investigated within one
day, but it can take longer, depending on when the asylum-seeker
arrives and from what background he comes. If the asylum-seeker
arrives in the area of Gaborone immediately before a week-end, he
may have to wait until after the week-end, or if he was a political
leader in his own country, the investigation could take longer. When
the investigation is not held in Gaborone, where BCR can arrange
accommodation, the refugee may have to spend the night in prison.
During the investigation period, the asylum-seeker is allowed assis­
tance of a lawyer, if he can pay him, but the lawyer is not allowed to be
present during the interviews.38

It is sometimes a problem for refugees to explain their reasons for
flight owing to language problems, since the investigation is conducted
in English, or because of psychological reasons. It is not easy to repeat
horrifying experiences in front of a person who represents an authority
corresponding to that of his country of origin, when that was the
reason for his flight,39

UNHCR has no part in the investigation and is not allowed to be
present at interviews. Gften the organization is not even aware at this
stage that the person is in the country. If an asylum-seeker should ask
for assistance from UNHCR, he will be told that, according to practice,
he will meet UNHCR after his case has been investigated.40 As men­
tioned previously, UNHCR will then conduct its own interview with
the asylum-seeker to find out if he qualifies as a refugee under the
Statute. The interview will either be carried out in Gaborone or in
Dukwe, when UNHCR visits the settlement.41

After the investigation conducted by the Special Branch, two
questions will be answered: whether the asylum-seeker should be
recognized as a refugee and whether he should be granted asylum. 42

37 BCR, 1985a p 5. Billard, 1986, p 18. Interview (UNHCR) 24.7 1987. Interview
(UNHCR) 24.6 1987. Interview (Dukwe) 10.7 1987b. Interview (Dukwe) 10.7 1987d.
Interview (Dukwe) 10.7 1987e.
38 Interview (UNHCR) 24.6 1987. Interview (UNHCR) 29.6 1987. BCR, 1985, P 5.
InterYiew (Dukwe) 10.7 1987e. Interview (Dukwe) 10.7 1987d. Interview (Dukwe) 10.7
1987b.
39 Interview (Dukwe) 10.7 1987e.
40 Interview (UNHCR) 24.7 1987. Interview (UNHCR) 24.6 1987.
41 Interview (UNHCR) 24.7 1987.
42 Interview (UNHCR) 23.6 1987.
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The decisions are made by the Government of Botswana, through the
Office of the President.43 In difficult cases, the Government, before
making a decision, may wish to hear the opinions of both UNHCR and
BCR. If that is the case, the asylum-seeker will be interviewed by both
UNHCR and BCR before a decision is reached by the Government.44

Three different decisions are possible: 1. the person is recognized as a
refugee and granted asylum, 2. the person is recognized as a refugee,
but refused asylum, 3. the person is neither recognized as a refugee nor
granted asylum.45

The effect of the first decision is that the refugee is granted
permanent asylum, defined as permission to reside in Botswana. This
type of decision is no longer reviewed after a period of six months in
accordance with the Refugee Act. The change of practice is a result of
the increase in the amount of refugees in the country since the Act was
adopted in 1967.46 The refugee is notified of this decision by word of
mouth or by being issued with an identity card, but the refugee does
not acquire a residence perrnit (see chapter 6.2).47 The effect of the
second decision is that the refugee is granted temporary asylum for a
certain period of time after which he must move on to another
country of asylum, which UNHCR will try to find. The length of time
before he has to move on and the place of residence during the waiting
period depends on the individual case. The refugee may be kept in
detention, he could stay in Dukwe or he could even have freedom of
movement, in which case he has to report regularly to the police.48

The effect of the third decision is that the person is in the country
illegally, and will therefore be dec1ared a prohibited immigrant by the
Department of Immigration and thereafter kept in detention. If the
Government should not inform UNHCR of the presence of such a
person, UNHCR will receive information from other persons such as
other refugees, friends or relatives of the asylum-seeker. If the person
should qualify as a refugee under the Statute, the UNHCR intervenes
and asks the Government for permission to find another country of
asylum and it is usual for the Government to give such a permission.49

In general, the opinion is that the cooperation between UNHCR and

43 Interview (UNHCR) 29.6 1987 Interview (the Office of the President) 31.7 1987.
Interview (Dukwe) 10.7 1987d. Interview (Dukwe) 10.7 1987a.
44Interview (UNHCR) 29.6 1987.
45 Interview (UNHCR) 23.6 1987.
46 Interview (UNHCR) 24.6 1987.
47Interview (UNHCR) 29.6 1987. Interview (UNHCR) 24.7 1987.
48Interview (UNHCR) 24.6 1987. Interview (UNHCR) 29.6 1987. Interview (UNHCR)
23.61987.
49 Interview (UNHCR) 24.6 1987. Interview (UNHCR) 29.6 1987.
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the Government of Botswana works weIl. They have for instance daily
contacts as well as routine meetings once a fortnight.50

Once the Government has reached a decision, the recognized re­
fugee, who has also been granted permanent asylum, will meet BCR to
be informed of government policy and to be interviewed, the latter
being part of attempts to find a suitable occupation for him.

According to UNHCR, the majority of asylum-seekers qualify for
recognition under the Schedule to the Refugee Act of Botswana as well
as the Statute of UNHCR, but there are also cases when opinion differs
between the Government and UNHCR,51 A person who has been
denied refugee status or asylum can appeal to the Minister of State a t
the Office of the President, or to the court. As all figures related to
refugee matters are regarded as internal government sources it has not
been possible to ascertain to what extent this opportunity is used.
However, asylum-seekers do appeal and when they do so, they appeal
to the Minister of State, not to the court.52

5.3 Conc1usions

The determination procedure in Botswana is based on the refugee
definition found in the Schedule to the 1967 Refugee (Recognition and
Control) Act. This definition complies with the universal definition
found in the 1951 refugee convention as modified by the 1967 Protoco!'
However, in practice Botswana also applies the extended refugee
definition as laid down in Art. II paragraph 2 of the 1969 OAU refugee
convention. The procedure as such is no longer based on any of the
rules outlined in the Refugee Act. With the information available the
procedure in practice appears however to be c10se to the Basic
Requirements.

The Basic Requirements recommend that an asylum-seeker can
address himself to campetent officials who should have c1ear
instructions how to act, and they should refer the asylum-seeker to a
higher authority for investigation. In Botswana the campetent officials
consist of the Botswana police and the immigration authorities at the
frontier posts. They appear to have c1ear instructions since the asylum­
seekers are referred to the Special Branch for investigation. As this
authority is a department of the Police, it is not really a higher
authority, but it is a c1early identified authority with the sole respon­
sibility to examine cases.

50 Interview (UNHCR) 11.6 1987
51 Interview (UNHCR) 29.6 1987.
52 Ibid.
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During the individual investigation, the asylum-seeker is alone
with the interviewing officer and is not allowed to have a lawyer or
even UNHCR by his side. On the other hand, the asylum-seeker is
given the chance to meet UNHCR afterwards and UNHCR then has
the opportunity to execute its protection function if necessary.

The decision whether to recognize an asylum-seeker as a refugee
and whether to grant asylum is taken by the Government through the
Office of the President, which is a clearly identified authority. If the
asylum-seeker is granted asylum he will be notified by word of mouth
or by the issuing of an identity card. If the asylum-seeker is instead
denied refugee status or asylum he can appeal to an administrative
authority, the Ministry of State or to a judicial authority, the court. As
the Minister of State is at the Office of the President, the appeal seems
to be directed to the same authority as the first request, whereas if the
person makes an appeal to the court a different and independent
authority reviews the case. A person who has been denied asylum but
has been recognized as refugee, would probably be allowed to remain
in Botswana pending an appeal, as long as another country of asylum
has not been found.

In answer to a question on the opinion of UNHCR about the
existing procedure, UNHCR considers that the procedure is satisfactory
since a majority of the decisions made by the Government were in
accordance with UNHCR's view of the case.53

53 Ibid.
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1951rights .
Conventian relating
Status of Refugees

After being recognized as a refugee and being granted asylum, the
refugee has to start a new life in refuge in the country of asylum. The
refugee is then under the jurisdiction of the asylum country which has
the power of legislation over persons within its territory.l Refugees,
like other aliens and citizens, have to conform to the laws and
regulations of the country. This principle is laid down in Art. 2 of the
1951 refugee convention. According to the same artic1e, refugees shall
also conform to measures taken for the maintenance of public order.2

After stating the obligations of refugees, the 1951 refugee convention
goes on to state their legal rights in comparison with other aliens or
nationals.3 In the following chapter, two of these rights will be dealt
with. The first, freedom of movement, is one of the group of civil and
political human rights while the second, the right to work, is one of
the group of economic, social and culturai human rights. Another
artic1e in the convention concerns the question of naturalization. At
the Arusha Conference in 1979, recommendations were made on each
of these issues. In the first two cases, the object of the recommen­
dations was to facilitate implementation, while in the latter case the
importance of naturalization was underlined as a solution when
voluntary repatriation could no longer be envisaged.4

6.1 .l:'reledom movement

6.1.1 Internationallaw

Art. 26 of the 1951 refugee convention concerns Freedom of Move­
ment. The wording of the artic1e is as follows:

1 Akehurst, 1984, p 102.
2 lURA, 1979, P 32.
3 Nobel, 1987, p 4.
4 Rec. 6. (The Recommendations from the Arusha Conference on the African Problem
p 14-16.)
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Each Contracting State shall accord to refugees lawfully in its territory the right to
choose their place of residence and to move freely within its territory, subject to any
regulations applicable to aliens generally in the same circumstances.5

The two rights stated are, firstly, the right to choose where to live in
the country of refuge and secondly, the right to move freely within its
territory. According to Grahl-Madsen, these rights can only be claimed
by those refugees who are in the country lawfully, such as those who
have been officially recognized as refugees and who have permission
to stay in the territory of the contraeting state.6

The meaning of the latter part of the article is that refugees are
subject to the same conditions as other aliens, and may not in any way
be discriminated against because of their refugee status?

Freedom of Movement, as laid down in Art. 26, does not include the
right to leave and re-enter the country of refuge. For this purpose, a
refugee needs a travel document which functions in lieu of a national
passport. The travel document should be issued by the contracting state
in accordance with Art. 28 and the Schedule to the 1951 refugee
convention. The Schedule prescribes the form of the document and
makes provisions, amongst others, for recognition and renewal of the
document, and the opportunity of the refugee to return to the state of
issue (paragraphs 6,7 and 13). In paragraph 13, the contracting states
undertake to readmit the holder of a travel document to its territory as
long as the document is valid. However, this agreement between states
is not a guarantee that the individual refugee will be readmitted. It is
therefore important that a return clause is included in the travel
document, stating that the holder is authorized to return to the state of
issue. Such a return clause is found in the annex to the Schedule,
which consists of a specimen travel document.8

The right to move freely and to choose a place of residence has also
been regulated in other international instruments concerning human
rights, such as the Universal Declaration of Human Rights of 1948, the
International Covenant on Civil and Political Rights of 1966 and the
African Charter on Human and Peoples' Rights, in Art. 13(1), Art. 12(1)
and Art. 12(1) respectively.9 Each of these international instruments
deals with Freedom of Movement within the territory of a state.

As Botswana has ratified the African Charter but not the
International Covenant on Civil and Political Rights, the former will
be quoted. The wording of Art. 12(1) is as follows:

5 lURA, 1979, P 44.
6 Grahl-Madsen, 1972, Vol. II, P 357, 427.
7 Ibid., P 427.
8 lURA, 1979, P 46, 58-60, 62.
9 lURA, 1979, P 258, 170. CAB/LEG/67/3/rev. 5, p 5.
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Every individual shall have the right to freedom of movement and residence
within the barders of a State provided he abides by the law.10

With the expression every individual, the contracting states agree to
the right of every person within their territory without discrimination.
This means that no distinction is made between citizens, refugees or
other aliens. There is, however, one condition which affects them all:
the individual's right only applies if he "abides by the law" of the state.
Besides this there is a general restriction found in Art. 27(2) of the
African Charter which is applicable to all rights outlined in the
Charter; the right and freedom of each individual shall be exercised
with due regard to the rights of others, to collective security, to
morality and to common interest.11

According to Grahl-Madsen, restrictions authorized by human
rights instruments are also applicable to refugees, provided that there
is no discrimination against refugees as such.12 Art. 12(1) of the African
Charter does not limit the application of the condition, that a person
must abide by the law, to any special group of persons. Instead, it states
that every individual is subject to the laws of the country. If a person is
found guilty of a criminal act, for instance, he has not abided by the law
of the country and his freedom of movement could then be limited.
Art. 27(2) does not limit the application of the condition to any
particular group of persons either, but takes into account the interests
of others.Art. 12(1) and 27(2) are therefore in accordance with Art. 26 of
the 1951 refugee convention.

In the case of Botswana, the state has made a reservation against Art.
26 of the 1951 refugee convention in 1969, but has on the other hand,
ratified the African Charter, without reservations, in July 1986. As a
state party to the African Charter, Botswana is therefore internationaIly
obliged to accord to every individual within its territory the right to
freedom of movement and residence. In the follm.ving chapter, the
application of these rights in Botswana will be discussed.

6.1.2 National legislation and practice

The right to Freedom of Movement is regulated in section 14 of the
Constitution of Botswana as a fundamental right and freedom. The
section defines freedom of movement as weIl as regulating restrictions.
The first part of the section states that no person shaIl be deprived of
his freedom of movement. The right is defined as "the right to move
freely throughout Botswana, the right to reside in any part of

10 CAB/LEG/67/3/Rev. 5.
11 Ibid.
12 Grahl-Madsen, 1972, Vol. II, P 428
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Botswana, the right to enter Botswana, and the right to immunity from
expulsion from Botswana",13

With the expressions "no person", "the right to move freely
throughout" and "the right to reside in any part", the rights stated in
Art. 26 of the 1951 refugee convention are also accorded to refugees
without discrimination. For the imposition of restrictions on freedom
of movement there is however one difference between citizens and
non-citizens. In the case of non-citizens, it is stated concisely in sec.14
that the imposition of restrictions should be based on provisions in
law, while in the case of citizens, restrictions must be reasonably
required in the interest of defence, public safety, public order, public
morality or public health.14

As the Refugee Act of Botswana makes no mention of restrictions
on the freedom of movement of a recognized refugee who has been
granted asylum, and see. 8(3) states that a recognized refugee shall be
subjected to the provisions of the Immigration Act if the Refugee Act
does not provides otherwise, the Immigration Act must be studied
instead.

According to the Immigration Act, sec.21, the President of Botswana
may impose restrictions on residence for one specified alien or aliens
of a specified dass. The reasons for the restriction could be that the
President considers it to be in the public interest. As described in
chapter 4.3, the policy of Botswana since 1980 has been to accommodate
all refugees in a refugee settlement, not permitting them to reside
elsewhere, uniess they are self-supporting. This policy seems to be
based on section 21 of the Immigration Act and therefore based on law,
but the restrictions only concern refugees and not other aliens. In this
respect there is a diserimination of refugees in relation to other aliens
within the country. IS

It is not only freedom of residence which is restricted for refugees in
Botswana, but also the right to move freely throughout the country.
This right is restricted for those refugees who live in Dukwe. 16 They
are not allowed to leave the settlement without aleave permit. This
restriction has been in practice since February, 1983, on the orders of
the Government of Botswana for purposes of control. It was one of a
number of measures to protect "genuine refugees" and the people of
Botswana from what was called undesirable activities. It was even
stated that refugees who were found outside Dukwe without perrnits

13 Constitution of Botswana, See. 14 (1).

14 Ibid., see 14(3)a-b
IS Interview (UNHCR) 24.7 1987.
16 BCR, 1985a, p 3.
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would be presumed not to be "genuine refugees" and would be
deported back to their home countries.l7

The refugee has to apply for a new permit every time he wishes to
leave the settlement. According to the Projects Officer of the
settlement, there is no problem obtaining these leave permits and this
opinion was confirmed by a Zimbabwean refugee.18 The permit is
issued by the Settlement Commandant and countersigned by the
Station Commandant at the Dukwe police station. If the refugee is
involved in a project in the settlement and needs to leave Dukwe on
account of such a project, the Projects Officer writes a brief note which
is added to the application for aleave permit. The note should contain
information about the refugee, his name, identity card number, where
he is going, why and for how long. Such a note can also be written by
the Cultural Officer of the settlement if the refugee is involved in an
agricultural project. If the refugee is not involved in any project, the
refugee representative will write a note for him.19

Other reasons for leaving Dukwe temporarily could be job inter­
views, visits to hospital or applications to educational institutions. In
these cases BCR will assist the refugee with the application for aleave
permit, and help him with transport and travel allowances provided,
the reasons for the application are verified.20

From the information available, it is not clear whether the practice
of leave permits is based on provisions in law or on an administrative
rule. However, as the restriction to move freely within Botswana
applies to a specific group of aliens, namely refugees living in Dukwe,
and since it was imposed just because they were refugees, it counts as a
discrimination against refugees in relation to other aliens.

Another fact relating to freedom of movement is that refugees in
Dukwe are exempt from the requirement imposed on aliens of
needing a residence permit to reside legally in Botswana. According to
one source there are practical reasons for this exemption. Due to
scholarships, resettlement and repatriation, refugees are often on the
move and the administration involved in issuing perrnits and in
cancelling them when a person leaves the country would be very
complicated.21 Another reason could be that one of the qualifications
for acquiring a residence perrnit is that the applicant should be in a
position to support himself, which is not the case with refugees who
have recently arrived.22 Those refugees who for different reasons have

17 Interview (The Office of the President) 31.7 1987. BiIlard, 1986, p 20. Botswana
Daily News, 1983, Febr 23. BCR, 1985a, p 8.
18 Interview (LWF) 17.6 1987. Interview (Dukwe) 13.7 1987.
19 Interview (LWF) 17.6 1987.
20 BCR, 1985a, p 8.
21 Interview (LWF) 17.6 1987. Interview (UNHCR) 29.6 1987.
22 Immigration Act of 1966, see. 19(4) (b).
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special residence permits, do not need aleave permit to leave Dukwe
(see chapter 6.2).23

If refugees in Botswana wish to go abroad, they must apply for a
travel document. If they have valid reasons, such as visiting friends or
relatives, taking part in wedding feasts, studying or receiving medical
treatment, there should be no problem obtaining a travel document
with a return c1ause.24

6.1.3 Conc1usions

According to Art. 26 of the 1951 Convention relating to the Status of
Refugees, Freedom of Movement consists of two rights, the right for a
refugee to choose where to live in the country of asylum and the right
to move freely within the territory of a contracting state. As a party to
this convention, Botswana has made a reservation against this article,
and is therefore not legally bound internationally by its content. On the
other hand, by ratifying the African Charter of Human and Peoples'
Rights in 1986, without making any reservation against Art. 12(1),
Botswana is internationally obliged to allow every individual, inclu­
ding refugees, the freedom of movement and residence. In con­
sequence, Botswana should withdraw the reservation against Art. 26 of
the 1951 refugee convention.

As mentioned before, refugees in Botswana who are not self­
supporting are restricted to a specific area, Dukwe. They also need a
permit to leave the settlement. These two facts mean that refugees
living in Dukwe are denied both the freedom of choosing where to
reside and the freedom to move freely throughout the country. They
are however not prevented from travelling in the country, only from
moving freely. They have to declare to the government representative
where they are going, for how long, and for what reasons. The decision
whether or not to permit them to leave lies with the Government,
even if the general view is that it is easy to obtain aleave permit. With
reference to available national legislation and to the international law,
the same conclusion can be drawn. The restrictions imposed on
freedom of movement and residence only apply to a specific group of
persons, namely refugees. Accordingly there is a diserimination against
this group in relation to other aliens and citizens.

According to the Government of Botswana the reasons for this
practice are to facilitate catering and for purposes of control, and
according to UNHCR the motive for the reservation against Art. 26 of
the 1951 refugee convention is to safeguard the security of refugees and

23 Interview (LWF) 17.6 1987.
24 Interview (UNHCR) 11.6 1987.
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the country itself. The border between Botswana and South Africa is
vast, the country has been subject to raids, and there have been
allegations from both South Africa and Zimbabwe that refugees are
dissidents or terrorists. Botswana is therefore in need of some sort of
controi over persons within its territory.25 This practice may be looked
upon as an exemplification of Art. 27(2) in the African Charter, which
dec1ares that the right and freedom of an individual shall be exercised
with due regard to collective security.

As Botswana is situated in the middle of a disturbed part of Africa,
this policy will probably continue, despite the ratification of the African
Charter in 1986 which recognized the rights that refugees were denied
through the reservation against Art. 26 of the 1951 refugee convention.

On the other hand, acoording to a BCR counsellor, it is never a good
policy to restrict peoples' freedom of movement for a long period of
time, as it is a part of human nature to try to find solutions to one's
own problems. While being restricted to living in a specific area, the
question always remains: Would life be better elsewhere?26

6.2 The right to work

6.2.1 International law

In the 1951 Convention relating to the Status of Refugees, the right to
work is regulated in artic1es 17-19 which deal with wage-earning
employment, self-employment and liberal professions respectively.27
Artic1e 19 deals with the treatment of refugees lawfully in the country,
who hold diplomas that are recognized by a contracting state, while
Art. 18 deals with the treatment of refugees who wish to be self­
employed in different business-related activities on their own account.
In both cases, the contraeting states have agreed not to discriminate
between refugees and other aliens but the refugees are not dec1ared a
right to have a work.28

In Art. 17, paragraph 2, on the other hand, the contraeting states
have agreed to exempt refugees from restrictions imposed on aliens or
the employment of aliens, for instance, when a refugee has been a
resident of the contracting state for at least three years.29 It therefore
means a more favourable treatment of refugees in relation to other
aliens. Besides this, in paragraph 1 of the artic1e, the contraeting states

25 Interview (UNHCR) 11.6 1987.
26 Interview (BCR) 14.7 1987.
27 Grahl-Madsen, 1966, Vol. I, P 8.
28 lURA, 1979, P 38-40.
29 Ibid.
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have reached a general agreement to treat refugees as favourably as
other aliens as regards the right to engage in wage-earning employ­
ment.

The right to work is also laid down in other international instru­
ments concerning human rights. Both the Universal DeclaraHon of
1948, Art. 23, and the International Covenant on Economic, Social and
Cultural Rights of 1966, Art. 6-8 deal with the right to work. In the
Covenant, the state parties do not only declare but also recognize each
person's right to work. The meaning of the term, the right to work, is
extensive. It not only involves the right of anyone who needs and
seeks employment to find it, but also several other rights, such as the
right to free choice of work, to a living wage, to decent working
conditions and to the right of freedom from discrimination at work,30

In the African Charter on Human and Peoples' Rights, Art. 15 deals
with the right to work, and the wording is as follows:

Every individual shall have the right to work under equitable and satisfactory
conditions and shall receive equal pay for equal work.31

With the expression "the right to work under..." the state parties do
not dec1are a right to be employed. Instead they declare which rights
apply if the person is already employed. The individual then has the
right to equitable and satisfactory conditions and to the same pay as
those who have the same employment. The meaning of equitable and
satisfactory conditions is not defined, but as the contracting states in the
Preamble reaffirm their adherence to human rights instruments
adopted by the United Nations, it is possible that for example Art. 6-8
of the International Covenant of 1966 would influence the interpre­
tation. 32 In Art. 7, for instance, the expression "just and favourable
conditions for work" is used and examples such as decent living, safe
leisure and reasonable limitation of working hours are given.33

Therefore, it cannot be said that Botswana through its ratification of
the African Charter has extended the right of refugees as laid down in
Art. 17 of the 1951 refugee convention. However, through Art. 15 of
the African Charter, refugees are declared to have the same rights as
other aliens or nationals if the refugee is already employed.

30 Trubeck, 1985, p 232-233. lURA, 1979, P 152, 154.
31 CAB/LEG/67/3/Rev. 5.
32 Ibid.
33 lURA, 1979, P 152-154.
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6.2.2 Nationallegislation and practice

According to section 4 of the Employment of Non-citizens Act of 1981,
both refugees and other aliens need a work perrnit to be employed or
otherwise engaged in any occupation.

In the case of employment, it is difficult for a non-citizen to get a
work permit, as the policy of Botswana is to give priority to citizens on
the labour-market. A non-citizen will only be granted a work-permit if
he has the special qualifications needed for a job and Batswana appli­
cants do not have these qualifications. As Botswana has a shortage of
skilled citizens, a non-citizen will have little problem in getting a job if
he is a qualified teacher or accountant, or if he has technical or
professional skills.34 This policy is not explicitly expressed in the law,
but according to sec.5(6)(a) in the Employment of Non-citizens Act of
1981, it is stated generally that, when issuing work perrnits to aliens,
the effect on Batswana citizens employment opportunities should be
taken into account.

Besides the work permit, a non-citizen who wishes to be self­
employed also requires a licence for the business or trade he wishes to
establish. Licenses are required from both citizens and non-citizens, but
by regulations the Minister of Commerce and Industry has excluded
non-citizens from the possibility of acquiring licenses for certain
businesses or trades.35

These regulations are imposed in accordance with sec.16 and 68 of
the Trade and Liquor Act of 1986, which empowers the Minister to act
in such away. Non-citizens are for instance exduded from acquiring
licenses for the butchery trade, the hawker business, and the running
of petrol-filling stations and bottle stores. These and certain other
trades are reserved for citizens of Botswana and for companies owned
exc1usively by citizens. According to the Botswana Daily News, the
purpose of the Trade and Liquor Act is to obtain control of the business
environment which has become more complex, and to encourage
Batswana citizens' participation.36

According to BeR, refugees living in Dukwe who are engaged in an
established project, are exempt from the work perrnit requirement, but
it is not ascertained whether they are also exempt from the licence
requirement.37

On the other hand, refugees who wish to be employed or to establish
their own business outside the refugee settlement require several

34 BCR, 1985a, p 11-12. Interview (UNHCR) 24.7 1987. Interview (LWF) 17.6 1987.
Botswana Daily News, Dec 10, 1987.
35 The Trade and Liquor Act of 1987, seco 7. The Trade and Liquor Regulation of 1987,
see. 30.
36 Botswana Daily News, Dec 5, 1986.
37 BCR, 1985a, p 12.
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permits. Written permission must be obtained from the Office of the
President to reside outside Dukwe, a Special Residence Perrnit must be
issued by the Immigration authorities, moreover a Work Perrnit is
required and a licence for the business if self-employed.38

The application for permission to live outside Dukwe should be
addressed to the Permanent Secretaryat the Office of the President. If
the refugee needs to leave the settlement to take up employment,
documentary evidence that he has been given a firm offer of a job
must be added to the application.39 Such evidence could be a letter
from the employer stating that the refugee is employable.40 When
given written permission to reside outside Dukwe, the refugee must
take the perrnit to the Police Headquarters in Gaborone in person. The
police will then issue the refugee with a special form which should in
tum be taken to the Immigration Department Head Office, where the
refugee will automatically be granted a Special Residence Perrnit. This
is normally valid for a period of two years and thereafter renewable.41

The Special Residence Perrnit gives the refugee the right to move
freely throughout Botswana as weIl as the right to reside wherever he
wishes. 42 The reason for using the expression "special", is that
according to section 13 of the Refugee Act, refugees are not ordinary
residents in the country and therefore are not eligible for an ordinary
residence permit.43

The work perrnit must also be applied for by the refugee in person.
He must therefore go to the Department of Labour in Gaborone with
the application and a photo of himself. Concerning employment, the
application must be signed by the employer to document his
willingness to employ the refugee.44 The work perrnit will usuaIly be
issued for the same period of time as the Special Residence Permit.45

Travel costs, accommodation costs, application fees and other
expenses incurred when applying for perrnits are paid by BCR,46 As the
distance between Dukwe and Gaborone is about 460 km, the journey
for necessary applications is rather long.

An additionai difficulty has arisen for non-citizens on the labour
market, as a result of the ID campaign which was started during the
autumn of 1987. The purpose, in accordance with the National
Registration Act of 1986, is to introduce a system of national identity

38 Ibid.
39 BCR, 1985a, p 9.
40 Interview (BCR) 9.7 1987.
41 BCR, 1985a, p 9.
42 Ibid.
43 Interview (the Office of the President) 31.7 1987.
44 Interview (BCR) 9.7 1987.
45 BCR, 1985a, p 12.
46 BCR, 1985a, p 8, 12. Interview (BCR) 9.7 1987.
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cards. All citizens and non-citizens over sixteen, must be registered and
issued with an identity card. The information to be registered is of a
personal character, such as name, place of residence in Botswana, sex
and nationality. However, the Minister of Home Affairs is empowered
to prescribe that "other particulars" be registered.47 According to sec.23
of the Act, the Minister is also given general authority to prescribe any
additional particulars required as weIl as any other matters necessary
for carrying out the provisions of the Act.

The benefit which is expected to be derived from the introduction of
the identity card system is an increase in control. The Botswana Daily
News c1aims that both the Government and the people of Botswana
are concerned about the growing problem of employment of non­
citizens, who are mistaken for citizens, in jobs which do not require
any special skills. This problem is expected to decrease with the identity
card system. Another benefit mentioned in the same artic1e, is that the
system will provide a valuable security instrument for both the police
and for defence forces in countering both external and internal threats
to national security and peace.48

As the Act states that "every person" over sixteen must be registered
and issued with an identity card, and since the aspect of control is so
important, it is unlikely that refugees would be exempted from
registration requirements.

6.2.3 Conc1usions

The effect of Botswana's reservation against the right of refugees to
engage in wage-earning employment, as laid down in Art. 17 of the
1951 refugee convention, is not eliminated by Botswana's ratification of
the African Charter on Human and Peoples' Rights. Art. 15 of the
African Charter does not deal with the right to be employed. Instead,
the article only deals with the right to equitable and satisfactory
conditions of work and to equal pay for equal work, if the person is
already employed. Botswana is therefore not legally bound inter­
nationally to treat refugees in a more favourable way than other aliens,
as regards the right to be engaged in wage-earning employment.
Concerning the right to be self-employed and the opportunity of
practicing liberal professions, Botswana has agreed, through the articles
18-19 in the 1951 refugee convention, not to discriminate against
refugees in relation to other aliens.

As seen in the description of national legislation and practice,
Botswana abides by the obligations in artic1es 18-19 and also acts in

47 Botswana Daily News, Dec lO, 1987. National Registration Act of 1986, see. 6,9 and 5
48 Botswana Daily News, Dec lO, 1987.
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accordance with its reservation against Art. 17. Refugees are not
discriminated against in relation to other aliens and citizens are given
priority on the labour market. Both refugees and other aliens are
excluded by regulations from possessing certain types of licenses for
businesses and trades. However, the refugees could be said to be in a
better position than other aliens, as they do not need work perrnits for
their occupations in the refugee settlement. From available infor­
mation, it is not certain whether they require licenses.

The practice that refugees who wish to work outside Dukwe must
have a Special Residence Perrnit, would not be looked upon as a
discrimination against refugees, as other aliens also need a residence
perrnit to reside in the country legally. It would instead be looked upon
as a consequence of the policy of restricting refugees who are not self­
supporting to the Dukwe area where residence perrnits are not needed.

As one of the conditions for obtaining a residence perrnit is that the
refugee can support himself, there is a connection between employ­
ment and the acquisition of a Special Residence Perrnit. Since refugees
also need special permission from the Office of the President to live
outside Dukwe, other qualifications than being self-supporting deter­
rnine the refugee's possibility of living outside the settlement. This
factor makes an important difference between refugees' and other
aliens' opportunities of employment.

One of the motives for the reservation against Art. 17 may have
been the wish to protect the people of Botswana from competition on
the labour market.49 This reservation was made in 1969 when minerals
had recently been found which would provide an economic develop­
ment so that Botswana would no longer be one of the twenty poorest
countries in the world. Twenty years later, there are reports of a
growing unemployment (see chapter 2.4). The system of work permits,
licenses and identity cards is in accordance with the purpose of
protecting Batswana from competition on an already overcrowded
labour market. It is however important to make use of the knowledge
and skills of aliens in the development of the country. Since work
perrnits are only valid for a limited period, renewal could be denied if
citizens of Botswana with the necessary skills had since become
available. Without accessible figures, it is not possible to ascertain
whether other aliens are given priority before refugees in obtaining
work perrnit for jobs which demand skills.

49 Interview (UNHCR) 11.6 1987.
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6.3 Naturalization

6.3.1 Internationallaw

In Art. 34 of the 1951 refugee convention, the contracting states
undertake to facilitate the naturalization of refugees as far as is possible
through measures which expedite the process.50 However the
contracting states do not declare the explicit right of a refugee to be
naturalized, but instead declare their willingness to facilitate the
process of naturalization. This could be a consequence of a general rule
in internationallaw that leaves each state to define who is a nationa1.51

The two most common ways to become a citizen of a state are by birth
or by naturalization.52

The primary solution to the refugee situation is for refugees to
return to their home country, but if this is impossible for some reason,
they may wish to settle permanently in the country of asylum. One
way to do this is to acquire citizenship which would give former
refugees the same legal rights as citizens of the country.

Botswana has made a reservation against Art. 34, so the country is
not legally bound to facilitate the assimilation and naturalization of
refugees. On the other hand the reservation does not mean that
refugees are denied the possibility of applying for citizenship.

6.3.2 Nationallegislation and practice

The question of Botswana citizenship is regulated in the Citizenship
Act of 1982 and the Citizenship (Amendment) Act of 1984. Sections of
interest for refugees, are those dealing with citizenship by birth and by
naturalization.

The definition of citizenship by birth is given in section 2 of the
Citizenship (Amendment) Act of 1984 which is substituted for section
4(1) in the Citizenship Act of 1982. The wording of the definition is as
follows:

(1) A person bom in Botswana shall be a citizen of Botswana by birth and descent if,
at the time of his birth
(a) his father was a citizen of Botswana; or
(b) in the case of a person born out of wedlock, his mother was a citizen of Botswana.

The effect of the definition is: firstly, that a child, bom to refugee
parents will not acquire citizenship, secondly, that a child, bom to

50 lURA, 1979, P 48.
51 Akehurst, 1984, p 82.
52 [bid.
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parents of whom the father is a citizen of Botswana and the mother is a
refugee, acquires citizenship of Botswana, thirdly, that a child, bom to
unmarried parents of whom the father is a refugee and the mother is a
citizen of Botswana, acquires citizenship and fourthly, that a child,
bom to married parents of whom the father is a refugee and the
mother is a citizen of Botswana, will not acquire citizenship of
Botswana.

One example of a permanent solution to refugee problems is local
integration in the country of asylum through inter-marriage between
refugees and citizens.53 As the majority of refugees in Botswana are
men, the most common inter-marriage is between a male refugee and
a female Batswana.54 As long as the man has not acquired citizenship
through naturalization, children bom to him and his Batswana wife
will not acquire citizenship of Botswana by birth and descent. The
children therefore come under the fourth category mentioned above.

The question is whether these children have acquired any
citizenship at all or if they are stateless. The answer depends on the
laws of the father's country of origin but even if they should acquire
citizenship of their father' s country of origin, they will in fact lack that
country's protection as their father has fled from il. The situation is not
unique for this group of children, since children bom to refugee
parents have the same problem.

The difference between the two groups is however that children
born to parents of an inter-marriage would grow up outside the
refugee settlement and the question is whether they would be
discriminated against in the education system. As already mentioned
in the previous chapter, the person is required to have an identity card
from the age of sixteen which will cause problems for him on the
labour market and he will not have the right to vote in general
elections when he reaches the age of twenty-one. The father' s local
integration through inter-marriage does not therefore seem to be a
satisfactory solution for children bom in wedlock. What the real effects
of this citizenship and identity card legislation will be, remains to be
seen. Will there be a group of stateless adults in the country?55

The question is if children who have not acquired citizenship by
birth can acquire citizenship through naturalization. The answer
seems to be no, as section 10 of the Citizenship Act of 1982 states that
only persons of "full age" can be granted certificate of naturalization.
According to section 11 of the Citizenship Act of 1982, other
qualifications are a good character, a sufficient knowledge of Setswana
and the intention to reside in Botswana. There are also various

53 Interview (UNHCR) 29.6 1987.
54 Interview (BCR) 9.7 1987.
55 Interview (UNHCR) 23.6 1987.
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qualifications related to time: the applicant must have been resident in
Botswana for not less than 10 years, he must have been resident in the
country for a continuous period of 12 months immediately before the
application and finally, the applicant must declare his intention of
applying for citizenship at least 5 years in advance.56 The qualification
that a person must have been resident in Botswana for 10 years is
double the requirement before 1982, when 5 years of lawful residence
was sufficientP

These qualifications apply equally to refugees and to other aliens but
when the applicant is a refugee, his refugee status must first be
waived.58 The naturalization procedure takes between three and four
years, partly because the authorities that deal continually with refugee
matters have to give their recommendations on each individual case.
The Minister of Home Affairs then consults the Citizenship
Committee after which a decision can be made whether or not to grant
a certificate of naturalization. Another reason for the long period of
time is that the application must be published in both the Gazette and a
local newspaper. Following publication there is a period of thirty days
during which time the Minister can be notified of any objections
against the granting of a certificate.59 According to section 18 of the
Citizenship Act of 1982, the decision of the Minister is final and can not
be subject to appeal or review in any court.

When the applicant is a refugee, the requirement that he must
declare his intent to apply for citizenship at least 5 years in advance, is
not so strictly adhered to. The qualification, being of IIgood character",
is a general one and can even mean that the applicant has no criminal
record.60

One example of an extensive naturalization process of refugees in
Botswana was in 1975, when 2 500 Angolans, living in Etsha, acquired
citizenship (see chapter 3.3). Immigration Officers came to Etsha and
registered adults who wished to be citizens of Botswana. However, the
children were not registered but could apply for citizenship when they
reached twenty-one years of age. Often the persons concerned forget to
apply for citizenship which causes problems when they apply for
passports to travel abroad. As they have not acquired citizenship, they
cannot be issued with apassport. Instead the Immigration authorities
allow them a certain time in which to apply for citizenship, so they still
have a chance to acquire citizenship of Botswana.61

56 Citizenship Act of 1982, see. 11.
57 Citizenship of Botswana (Supplementary Provisions) see. 9.
58Interview (the Office of the President) 31.7 1987.
59 Interview (UNHCR) 11.6 1987. Interview (BCR) 14.7 1987. Citizenship Act of 1982,
see. 3(2), 10 and 11(3-4).
60 Interview (the Office of the President) 31.71987. Interview (UNHCR) 11.61987.
61 Interview (Etsha) 28.7 1987b.
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Another problem connected with passports application, is when
former refugees, who acquired citizenship through registration in 1975,
have lost the document showing their registrations. As the Immi­
gration authorities have copies, it is possible to find the evidence, but it
will take some time. The process will not be easier if the person has
changed his name since the date of registration and does not remember
his former name. This change of name seems to be a tradition amongst
the people and is not connected with any special social event.62

6.3.3 Conc1usions

Botswana has made a reservation against Art. 34 of the 1951 refugee
convention, dealing with measures to facilitate the assimilation and
naturalization of refugees who wish to be integrated locally in the
country of asylum. From available information it does not appear easy
to be integrated through naturalization in Botswana. With the present
qualification of 10 years of residence and with a procedure extending
over a three-year period, it will indeed take time to acquire citizenship.
The extension of the residence qualification in 1982 from five to ten
years therefore made it more difficult to acquire citizenship. It is not
ascertained what the reasons were for this change, but they could have
been economic, in that it is already difficult enough to find employ­
ment for Botswana citizens.

However, before these restrictions were introduced Botswana
registered 2 500 adult Angolan refugees as citizens in 1975 and allowed
the children the opportunity of applying for citizenship after the age of
twenty-one. Children who were babies at the date of their parents'
registration, will be the last group of the Etsha refugee community to
acquire citizenship when they apply in 1996. Children over the age of
sixteen who qualify for registration in accordance with the recently
adopted National Registration Act of 1986, will perhaps be offered the
possibility of registering as citizens. Otherwise their identity cards will
show them to be either Angolan or even stateiess.

Another way of acquiring citizenship is by birth and descent.
Whether citizenship can be acquired or not depends on the parents'
nationality and whether or not they are married. In the case of inter­
marriage between a refugee and a citizen, the children will only acquire
citizenship if the father is a citizen of Botswana. Thus the children do
not acquire Botswana citizenship when it is the mother who is a
citizen. In this case, the question is whether the children will be
citizens of the father's country of origin or if they will be stateiess.
Whatever the result may be, this group of children will need protec-

62 Ibid.
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tion by the international community, because even if the children
should be citizens of the father's country of origin, it is questionable
whether that country is interested in protecting them, since their father
has fled from the protection of that country.

Although inter-marriage can mean local integration of the refugee
in the country of asylum, the question is if the lack of citizenship of the
children bom to a father who is a refugee will in fact result in
discrimination in comparison with Batswana children. Their legal
status will in theory be the same as that of children bom to refugee
parents who have grown up in the refugee settlement.

According to available information, it is possible to find three
groups of children in Botswana who could be stateiess: firstly, children
bom to parents who are both refugees, secondly, those children in
Etsha who were bom either before or in 1975 and have not yet reached
the age of twenty-one, and thirdly, children bom to married parents of
whom the father is a refugee and the mother is a citizen of Botswana.
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7. Summarizing discussion

In 1987 Botswana had a refugee population, enjoying asylum, accoun­
ting for not more than 0.5% of the Batswana population. Of these
refugees more than 80% were living in the refugee settlement, Dukwe,
while the rest mostly lived in urban areas. In Dukwe, as much as 90%
of the population were Zimbabweans while South Africans and
Namibians together only accounted for 5%. On the other hand, these
latter groups of nationalities were in the majority amongst those
refugees living outside the settlement.

An asylum-seeker or a recognized refugee in Botswana is a person of
concern to the international community, represented by the United
Nations High Commissioner for Refugees (UNHCR), and the
Government of Botswana. The two parties are however independent
of each other and this is manifested in the respective refugee
definitions and investigations of asylum-seekers' reasons for flight.
The person could therefore fall within the mandate of UNHCR and
under the national legislation of the asylum country, Botswana at the
same time, or only come under one of them.

Although UNHCR is not a party to any of the international con­
ventions concerning refugees, it has been authorized to ensure their
implementation in the contracting states. UNHCR should therefore
promote the interests of refugees by influencing the legislation in the
country of asylum. For an effective implementation of this and other
functions, UNHCR is dependent on a good cooperation with the
government of the asylum country within which it works.

In the case of Botswana, a good cooperation seems to exist between
the two parties generally, both concerning UNHCR' s protection
function and UNHCR's material assistance function. In the latter case,
UNHCR is the financial party, while the execution has been delegated
to a national council for refugees, the Botswana Council for Refugees
(BCR), and to an international non-governmental organization, the
Lutheran World Federation, Department of World Service (LWF/WS).
UNHCR therefore has to cooperate not only with the Government, but
also with these two organizations as well as the Botswana Christian
Council (BCC), which, together with the other parties mentioned, is
also involved in the executive committee of BCR. The parties meet
regularly and are also in daily contact when required.

As material assistance consists of both economic and administrative
measures, it is a valuable contribution to Botswana which carries the
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burden of longstanding drought and increasing unemployment. The
execution of the protection function has, however, another character as
it is related to the question to what extent international conventions
are implemented in the national legislation and practice. In other
words, this function is related to the country's sovereignty in legis­
lation and decisions concerning asylum.

Concerning agriculture, water facilities, dependence on an open
border to South Africa, competition with South African products on
the market, and the security of the people, the problems are the same
for the refugee community and the Batswana community as a whole.

Neither the Batswana population nor the refugee population in
Dukwe can support themselves with agricultural products, because of
the shortage of rainfall. In addition the two groups are heavily
dependent on bore-holes for their drinking water. Due to these diffi­
culties about 80% of the Batswana population received drought relief
from the Government in 1986, while the World Food Programme
(WFP) is responsible for issuing food rations to the Dukwe refugee
population. To obtain their drinking water, both the Batswana
population and the refugee settlement need diesel to operate the water
pumps. Consequently, in addition to a great number of other products
and goods needed in Botswana and the refugee settlement, diesel has
to be imported, either from or through South Africa. In this context, it
is worth noticing that the emergency preparedness plan of UNHCR for
an influx of South African refugees to Botswana, is based on the
presumption that the border to South Africa will remain open.

Although Botswana is rich in diamonds and other minerals the
income from production and export can not raise the level of the
subsoil water during long periods of drought. Nor will the meat export
industry raise the level of the subsoil water since the industry itself is
heavily dependent on the subsoil water for the drinking water of the
cattle herd.

Sharing a border with South Africa has also meant that the territory
of Botswana has been violated by South African Forces, who have
murdered both citizens and refugees. Even if the number of South
African refugees is small, it has been enough to irritate the South
African Government, whose opinion is that every South African
refugee is a terrorist. The answer from Botswana has been to declare
that the country does not tolerate the use of Botswana as a base for
attacks against neighbouring countries. In this context, two reasons
may be seen for introducing the road-blocks operated by the Botswana
Defence Force. Firstly, to eliminate any possibility to prepare attacks
against neighbouring countries. Secondly, to protect the people of
Botswana from South African attacks.

Concerning national implementation of international refugee
conventions in Botswana, this work has dealt especially with questions
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concerning determination of refugee status, the refugees' freedom of
movement, their opportunity of employment, and their local inte­
gration by acquisition of Botswana citizenship.

When determining refugee status, the refugee term laid down in the
Schedule to the national Refugee (Recognition and Control) Act of
1967, is political refugee. The definition is similar to that found in the
1951 refugee convention as modified by the 1967 Protocol relating to
the Status of Refugees. In practice, Botswana also applies the extended
refugee concept, as laid down in the 1969 OAV refugee convention
which includes persons fleeing for other reasons than persecution.

Since 1982, the investigation of asylum-seekers' reasons for flight
has been delegated to a department of the police, called the Special
Branch. This is a deviation from the procedure outlined in the Refugee
Act of 1967, but it is still the Government which makes the decision
whether to recognize the person as a refugee and whether to grant him
asylum. The procedure outlined in the Refugee Act as weIl as the
actual procedure deals with individual determination. In practice the
procedure seems to be elose to the international recommendations (the
Basic Requirements) as presented by the Executive Committee of the
High Commissioner's Programme.

The reason for the deviation from the procedure outlined in the
Refugee Act, seemed to have been more a result of the tense relations
between Botswana and Zimbabwe in 1982/83, than by the threat from
South Africa. However, as one purpose of the existing procedure is to
provide a security check on asylum-seekers, it can be assumed that the
South African attacks, raids and even infiltration amongst refugees
have caused a continued use of the developed procedure. As asylum
matters are of a very sensitive character in Botswana and since the
police are generally responsible for security matters in the country, one
can see why the Special Branch has been authorized to make the
investigations instead of a committee consisting of civilians.

As figures on asylum applications and asylum decisions are not
accessible, there is no basis for the assumption that the South African
raids should have made it more difficult for South African asylum­
seekers to obtain asylum. On the other hand, it is known that refugees
can be in transit involuntarily or deelared prohibited immigrants
while already enjoying asylum. To what extent these decisions concern
South African refugees is, however, impossible to say, as these figures
are also inaccessible.

A few other legal problems relating to refugee status have been
discussed in this work. In national legislation and practice, freedom of
movement is restricted for refugees who are not occupied in employ­
ment or education outside Dukwe. The possibility of employment
outside the refugee settlement is restricted to jobs where there is a
shortage of skilled Batswana citizens. To acquire citizenship through
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naturalization the refugee must be a lO-year resident of the country.
Acquiring citizenship by birth is not possible for children from
marriages where the father is a refugee.

These problems are dealt with by the 1951 refugee convention in
Art. 26, 17 and 34, but through reservations Botswana is not inter­
nationally legally bound by any of these artic1es. This allows a more
restrictive refugee policy which may partly be explained by the security
situation, the problems with unemployment, the low agriculturai
potential and the effects of the water shortage.

On the other hand it is more difficult to see why Botswana has not
acceded to the 1969 OAV refugee convention, especially as Botswana
applies the extended refugee definition in Art. I paragraph 2.

Are the reservations to artic1es of the 1951 refugee convention and
the hesitation to accede to the African refugee convention a result of a
general wish to remain independent? Is it a wish to be free to act in
accordance with the demands of the specific situation without risking
legally based accusations of not following the content of the
conventions?

In contrast to this hesitation to be legally bound by international
instruments concerning refugees, there is Botswana's ratification of the
African Charter on Human and People's rights in 1986. Of immediate
interest for refugees is Art. 12(1) in which every individual is declared
to have freedom of movement. On the other hand, the rights of the
individual should, in accordance with Art. 27, be weighed against
collective interests, generally described as collective security and
morality. By the general wording of the artic1e, the contracting states
reserve their right to decide to whom, and when, rights will be given.

Botswana often refers to its international obligations concerning
refugees. It seems however to be more an expression of its willingness
to grant asylum than of how refugees should be treated during asylum.
For the individual refugee it is of course of great importance to not be
sent back to the country from which he has fled, but it is also important
for him to take an active part in solving his problems in the country of
asylum which however is limited by Botswana's restrictive legislation
and practice.

In the refugee settlement, Dukwe, primary and secondary level
education is available. Refugees can also start self-employment projects
and be engaged in different agricultural activities. As there is a low
agricultural potential and a problem to find a market for the products
of the different projects, a need is created amongst refugees to find
other occupations.

As the policy is to restrict freedom of movement for refugees who
are not self-supporting, it is however very difficult for them to do
anything on their own. To support themselves outside Dukwe they
need a job, but they have to go through BCR in the settlement to find
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one. BCR in turn mostly searches for jobs in advertisements, but if
refugees could leave Dukwe to search for jobs, they would probably be
more successful. On the other hand it is not only the restricted freedom
of movement which makes it difficult for refugees to take their own
initiatives, but also the lack of money required for travel and for the
acquisition of the necessary permits. BCR only pays the costs when
contact has already been established between a presumptive employer
and a refugee. Even if a refugee should find a job, he needs a work
permit, permission to live outside Dukwe and a special residence
permit, before he can live outside the settlement.

One of the purposes of UNHCR's material assistance is to make
refugees self-supporting during their asylum period. This is difficult to
fuHil as the national legislation and practice of Botswana contains
several restrictions for refugees. As outlined in chapter 4.2, one of the
functions of UNHCR is to promote the treatment of refugees to be in
accordance with the international conventions concerning refugees.
This is however a delicate task as it can be in conflict with the
sovereignty of a state to make laws and outline practice. It is particu­
larly sensitive if the state has made reservations against articles since
UNHCR is dependent on good relations with the government.

Another part of the protection function of UNHCR, to ensure that
refugees will not be sent back to the country of flight, can apparently be
carried out without problems in Botswana. UNHCR is allowed to find
another country of asylum when refugees are not allowed to stay in
Botswana for one reason or other. This presupposes however that
UNHCR is informed by the Government of Botswana of such cases.
This appears to be the practice, but there could also be situations when
UNHCR is informed by persons outside the government adminis­
tration instead, such as friends or relatives of persons who are not
allowed to stay in the country and who may be kept in detention. As
the UNHCR has its Branch office in Gaborone, it may be easier for a
refugee or asylum-seeker to contact UNHCR if he has friends or
relatives in the Gaborone area rather than if he has friends in Dukwe.
Due to the restrictions in refugees' freedom of movement, the sixteen
hour journey to Gaborone and the difficulties of making phone calls
from Dukwe without first contacting one of the authorities' offices in
the settlement, it is difficult for refugees living in Dukwe to contact
UNHCR on their own initiative. They are therefore dependent on
UNHCR's visits to the settlement for contact with the organization
which is responsible for their protection. They can however communi­
cate with UNHCR by letter if they are prepared to trust the authorities
and the postal system.

One problem which has become apparent during this work relates to
the legal status of children who are born in an intermarriage between a
refugee man and a Batswana woman, and who do not therefore
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acquire Batswana citizenship by birth. Will this group of children
obtain citizenship in their father's country or will they be stateiess?
Under what legal conditions are they brought up in their mother's
home country and father's asylum country? Who is responsible for the
protection of these children?

Another problem is the legal status of refugee children after their
parents have been naturalized in Botswana. In the way the Citizenship
Act is worded, a person cannot be naturalized until the age of 21 and
until he has lived in Botswana for 10 years. One effect of this is that
children born in the type of intermarriage mentioned, will not acquire
citizenship at the same time as their father. This means that brothers
and sisters born after the naturalization of the married refugee man
will be citizens of Botswana in contrast to those children born before. It
would therefore be better if it was possible for these children to acquire
Botswana citizenship at the same time as their parents do.

As long as the family is living in the same area it does not make any
practical difference locally if they are not all citizens of Botswana, but
when the children wish to go and look for employment or move to
another area of the country where they are unknown, it could be
difficult to find jobs as the legislation gives priority to Batswana
citizens. This could be the case for those Angolans who were refugee
children in the mid-1970s and therefore were not registered as citizens,
and who have forgotten to apply for citizenship when they reached the
age of 21. Another group of non-citizens are those Angolans who were
born before 1975 but have not yet reached the age of 21. Who is
responsible for the protection of these children?

In conclusion, the legal problems discussed in this work that relate
to the refugee policy of Botswana, seem to be influenced by security
considerations and by a wish to protect the Batswana population from
economic competition.
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Africa has more refugees than any other continent. Some have fled from
war, some from natural disasters, and many from both. In southern Africa
large numbers of people have become refugees in search of security to
escape from the effects of South Africa's attempts to contain the forces of
liberation. One of the countries of asylum has been Botswana, the case
study in Jenny Zetterqvist's research report.

This study is based partly on a field study to Botswana, encompassing
interviews with different institutions and persons involved in refugee work,
and archive work in that country. It is an unusually detailed and pain­
staking effort to exarnine the legal framework, and the legal problems
involved in the refugee movements.

Some of the problems discussed are the relationship between nationallaw
and international conventions concerning refugees, the determination of
refugee status, the freedom of movement of the refugees, their right to
work, and the question of refugees' right to acquire citizenship. Although
all these issues are discussed here in relation to Botswana, they are of
general interest in all refugee situations.
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